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PREFACE   TO   THE   THIRD   EDITION. 


What  has  beeh^  s^d  by  way  of  preface  to  Volume  I.  of 
this  work  applies  to  "the  fprjssent  volume  in  its  second  and 
third  editions.  TWb  author  has  j^erseflally  revised  the  entire 
work,  introducing  section  heads,  and  incorporating  the  latest 
English  and  American  decisions  with  text  or  foot-notes. 
The  plan  of  the  entire  work  remains  essentially  as  before. 

The  scope  of  this  volume  is  such  that  the  writer  has  been 
enabled  to  treat  at  length  of  the  subjects  here  presented. 
Upon  the  law  of  Title  to  Personal  Property  by  Original 
Acquisition,  by  Gift,  and  by  Sale,  it  is  confidently  believed 
that  these  pages  afford  a  full,  comprehensive,  and  intelligent 
treatment,  adapted  to  the  wants  of  students  and  practi- 
tioners. The  author  has  spared  no  pains  to  make  this  work 
useful  to  the  profession,  and  on  the  law  of  Sales  especially 
to  provide  a  genuine  American  treatise. 

This  volume  is  issued  in  its  third  edition  simultaneously 
with  the  first  volume.  The  author  has  increased  the  text 
of  the  present  volume  by  at  least  sixty  pages  over  the  second 
edition,  mainly  by  developing  the  law  in  the  light  of  the 
latest  decisions.  Some  six  hundred  new  cases,  too,  are  cited 
in  this  volume  by  titles;  but  the  printed  Table  affords  no 
just  criterion,  for  many  other  cases  of  minor  importance  for 
illustrating  a  principle  will  be  found  cited  by  book  and  page 
only. 

In  both  volumes  of  this  edition  the  author  has  received 
competent  clerical  assistance,  but  the  real  revision  of  every 
part  of  the  work  is  his  own. 

J.  S. 

September  1,  1896. 


PREFACE  TO  THE  FIRST  EDITION. 


When  my  former  volume  on  Personal  Property  was  issued, 
three  years  ago,  it  was  announced,  that,  in  order  to  complete 
the  work  according  to  the  original  plan,  another  volume  on 
Title  would  be  required.  I  then  felt  dif&dent  about  tres- 
passing upon  my  professional  brethren  with  another  book ; 
but  as  to  the  propriety  of  giving  unity  and  scope  to  the 
present  work  I  never  doubted,  and  the  warmth  of  welcome 
with  which  the  first  volume  was  received  soon  convinced  the 
publishers  and  myself  that  the  second  and  final  one  must 
follow. 

Pursuing,  as  before,  a  natural  order  of  progression,  I  am 
enabled  in  this  volume  to  give  to  the  leading  topics  the 
full  space  needful  for  an  elementary  text-book.  Our  law 
of  Original  Acquisition  (which  embraces  topics  familiarly 
known  by  the  names  of  Occupancy  and  the  Confusion  of 
Goods)  and  of  Gifts  receives  in  these  pages  a  more  ample 
treatment  than  any  former  writer  has  bestowed.  With  the 
law  of  Sales  it  is  different ;  for  here  I  have  been  much  aided 
by  the  larger  works  of  Story  and  Benjamin,  —  the  latter 
especially,  —  besides  Judge  Blackburn's  essay,  as  my  foot- 
notes constantly  attest.  But,  pursuing  independent  meth- 
ods, making  ample  use  of  materials  collected  from  all  other 
accessible  sources,  and  constantly  investigating  the  reported 
cases  for  myself,  I  have  carefully  prepared  an  exposition  of 
the  law  of  Sales  of  Personal  Property  which  I  may  fairly  call 
my  own ;  the  leading  object  being,  if  it  were  possible,  to 
furnish,  within  the  space  of  some  four  hundred  and  eighty 
pages,  a  better  working  treatise  on  the  subject  for  English 
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and  American  lawyers  than  has  hitherto  been  presented. 
[The  minor  topics  of  Assignment,  Limitations,  and  Bail- 
ment, incidentally  touched  upon  in  my  former  volume,  ^ave 
received  here  such  final  treatment  as  appeared  suitable.^] 

Whether  this  work  on  Personal  Property,  which  has  cost 
me  six  years  of  persevering  labor,  be,  on  the  whole,  well  or 
ill  done,  I  leave  to  the  judgment  of  my  readers ;  and  for 
myself  will  only  add,  that  I  value  the  office  of  a  text-writer 
too  highly  to  pen  a  single  paragraph  for  the  accuracy  of 
whose  statements  I  cannot  at  least  pledge  a  personal  investi- 
gation of  the  authorities,  on  my  part,  in  the  effort  to  extract 

a  true  guiding  principle. 

JAMES  SCHOULEE. 
Boston,  May  8,  1876. 


1  These  topics  have  since  been  transferred,  because  of  later  volumes  pre- 
pared by  this  author.  "Assignment"  and  "Limitations"  will  be  found 
treated  in  Volume  I.  of  this  work  hereafter,  while  the  law  of  "  Bailments  " 
is  developed  in  a  distinct  work.  —  J.  S.,  1884. 
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THE  LAW  OF  PERSONAL  PROPERTY. 


PART  IV. 


TITLE  TO  PEESONAL  PROPERTY  BY  ORIGINAL 
ACQUISITION. 


CHAPTER   I. 

TITLE   rsr   GENERAL  ;    OCCTJPANCT. 

§  1.    Summary  of  Doctrines  in  the  Preceding  Volume.  —  In 

our  former  volume,^  after  a  general  statement  of  our  plan  of 
investigation,  by  way  of  introduction,  we  first  considered  the 
nature  and  general  incidents  of  Personal  Property,  and  next 
proceeded  to  set  forth,  in  order,  the  leading  classes  of  Chattels 
Personal  which  are  recognized  in  English  and  American  law 
at  the  present  day,  whether  such  chattels  are  to  be  called 
corporeal  or  incorporeal ;  whether,  in  other  words,  they  are, 
like  ships,  furniture,  and  animals,  objects  of  bodily  senses, 
or  have  a  mental  existence  only.  In  the  latter  case,  as  we 
took  occasion  to  show,  the  chattel  characteristic  is  essentially 
that  of  a  valuable  money  right  on  behalf  of  the  creditor,  and 
a  money  debt  as  correspondingly  viewed  by  the  debtor,  — 
this  right  or  debt  being  sometimes  naked  and  simple,  and 
sometimes  stablished  by  the  additional  security  of  a  lien, 
pledge,  or  mortgage  ;  in  some  instances  resting  for  proof 
upon  word  of  mouth  alone,  but  in  others  evidenced  by  writ- 
ing as  a  muniment  of  title  ;  by  a  written  instrument,  it  may 
1  Sohouler  Pers.  Prop.  vol.  i. 
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be,  of  such  recognized  form  and  character  as  to  float  the  debt 
into  some  one  of  those  specially  privileged  classes  of  personal 
chattels  known  as  negotiable  paper,  or  so  as  to  find  represen- 
tation in  a  certificate  of  stock. 

§  2.  Our  Final  Standpoint  that  of  Title ;  Title  and  its  Essen- 
tials. —  We  are  now  to  view  the  law  of  Personal  Property 
from  still  another  and  a  final  standpoint,  —  that  of  Title. 
Title  is  the  true  foundation  of  ownership ;  and  the  right 
of  ownership  may  be  defined  as  that  right  by  which  a  thing 
belongs  to  one  person,  or  set  of  persons,  to  the  exclusion  of 
all  others.  If  there  be  any  obscurity  in  the  legal  significance 
of  "  Title,"  it  is  because  men  apply  the  word  somewhat  in- 
discriminately to  the  means  of  establishing  a  right  of  owner- 
ship, and  again  to  the  right  itself  ;  in  which  latter  sense 
alone,  and  as  synonymous  with  the  right  of  ownership,  we 
mean  here  to  apply  it. 

Title  to  real  property  is  now  evinced  by  instruments  in 
writing  ;  and  it  has  long  been  our  universal  rule,  founded  in 
English  legislation,  that  you  can  show  no  transfer  of  an  es- 
tate in  land  by  word  of  mouth  :  whereas  the  great  criterion 
of  title  to  personal  property  is,  and  always  has  been,  in  a, 
primary  sense,  possession;  transfers  of  chattels,  and  espe- 
cially of  corporeal  chattels,  being  most  frequently  effected 
by  mere  delivery,  without  the  aid  of  formal  conveyances  or 
the  sanction  of  a  public  registry.  We  shall  indeed  have 
occasion  to  observe,  as  we  go  on,  by  way  of  confirming  im- 
pressions already  received,  that  possession  is  not  an  absolute 
and  unerring  test  of  title  to  personal  property  ;  that  there  is 
in  chattel  jurisprudence  a  Statute  of  Frauds  of  partial  appli- 
cation, just  as  there  has  been  a  Statute  of  Frauds  which  took 
away  altogether  the  right  of  real-estate  transfers  by  parol ; 
that  with  the  modern  development  of  incorporeal  chattel 
law  has  grown  up  a  system  of  transfers  by  indorsement  and 
assignment  with  peculiar  formalities  and  peculiar  results  ;  ^ 
that,  even,  as  to  corporeal  chattels,  there  may  be  a  possession 
wrongfully  acquired  or  kept,  which  is  inconsistent  with  the 
genuine  right  of  ownership.  And  yet,  as  a  general  proposi- 
1  As  to  this  particular  topic,  see  supra,  vol.  i.  §§  72,  83. 
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tion,  it  is  true,  that  he  who  has  a  chattel  in  his  own  posses- 
sion and  keeping  holds  it  by  a  title  not  likely  to  be  disputed, 
and  needs  only  to  deliver  it  with  suitable  intention  in  order 
to  confer  upon  another  presumptively  the  exclusive  right  of 
an  owner. 

§  3.  The  Same  Subject.  —  But  title  to  property,  like  any 
other  right,  becomes  at  times  a  matter  of  dispute  between 
individuals  ;  and  that  presumptive  evidence  of  ownership 
which  the  possession  of  a  chattel  should  furnish  as  against  the 
world  will  not  equally  avail  to  defeat  the  claim  of  one  out 
of  possession  who  can  show  that  the  chattel  belongs  to  him  of 
right,  and  not  to  the  possessor.  For  a  title  may  be,  in  com- 
mon parlance,  good,  bad,  or  doubtful.  A  thief  may  have  pos- 
session of  goods ;  but  a  thief  has  no  title.  Possession,  too, 
may  have  been  given  by  a  man  in  fraud  of  his  creditors,  or  of 
other  parties  having  prior  rights  to  the  person  who  took  the 
goods  from  his  hands  ;  in  which  case  these  third  parties  may 
recover  the  goods,  though  the  party  giving  possession  can- 
not ;  and  here  the  holder's  title  is  doubtful.  There  should  be 
then,  in  one  who  acquires  personal  property,  besides  posses- 
sion, the  right  of  possession,  to  make  the  title  a  good  one. 
But  one  may  hold  possession  of  goods  merely  in  trust,  or  by 
way  of  bailment ;  and,  if  so,  he  is  a  rightful  possessor,  but 
no  owner,  notwithstanding  the  law  usually  deems  his  title 
sufficient  for  maintaining  an  action  against  strangers  who 
would  injure  the  goods,  or  deprive  him  of  possession.  Be- 
sides possession  and  the  right  of  possession,  then,  there 
should  be  likewise  the  right  of  property  in  order  to  make  a 
complete  and  beneficial  title  by  way  of  ownership. 

In  short,  it  is  only  where  possession,  the  right  of  possession, 
and  the  right  of  property,  meet  in  one  and  the  same  person, 
that  title  to  the  particular  chattel  stands  complete,  and  an  in- 
dividual's right  of  ownership  indisputable.  Any  title  short 
of  this,  if  effectual  at  all,  is  effectual  only  under  certain 
phases  :  either  as  against  certain  parties,  or  for  certain  pur- 
poses. And  yet,  since  possession  must,  in  the  nature  of 
things,  be  essential  to  an  exclusive  and  proper  enjoyment  of 
the  chattel,  and  he  who  is  out  of  possession  with  the  bare 
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right  of  property  must  usually  bring  an  action,  overcome  pre- 
sumptions by  proof,  and  establish  his  own  right,  it  follows 
that,  with  possession  alone  to  start  with,  one  may  frequently 
become  in  time  the  clear  owner.  His  title  ripens  and  becomes 
full,  not  as  indisputable,  but  because  undisputed :  lapse  of 
time  bars  out  all  suitors  ;  and  at  last  his  exclusive  right  to 
enjoy  and  transmit  no  one  can  deny,  for  no  one  can  set  up 
and  show  a  better  title.  All  this  because  he  first  took  pos- 
session, and  then  kept  it. 

§  4.  How  Title  to  Personal  Property  may  accrue;  Original 
and  Derivative  Acquisition.  —  Title  to  personal  property  may 
accrue  in  three  ways :  (1)  by  original  acquisition,  (2)  by  a 
transfer  by  some  act  of  law,  (3)  by  a  transfer  by  some  act  of 
the  parties  ;  which  last  two  classes  might  be  embraced  under 
the  single  head  of  Derivative  Acquisition.  And  as  title 
reaches  down  through  a  chain,  so  to  speak,  commensurate  in 
length,  if  complete,  with  the  chattel's  period  of  actual  ex- 
istence, the  first  link  of  the  chain,  or,  supposing  a  break,  of 
the  chain  recommenced  whose  connecting  link  is  gone,  stands 
for  title  by  original  acquisition  ;  while  each  successive  link 
represents  a  transfer,  either  by  act  of  law  or  by  act  of  the 
parties.  Two  modes  of  transfer,  again,  are  contemplated  by 
jurists  both  of  the  civil  and  common  law,  —  transfer  as  be- 
tween living  parties,  and  transfer  as  effected  on  the  death  of 
a  party ;  in  neither  of  which  cases  would  the  law  willingly 
suffer  the  old  chain  to  fail  for  want  of  a  succeeding  link. 
Thus,  then,  may  the  general  course  of  title  to  personal  prop- 
erty be  mapped  out.^ 

Let  us  confine  ourselves  strictly  then,  in  this  volume,  to 
Title  by  Original  Acquisition,  Title  by  Gift,  and  Title  by 
Sale  :  for,  as  regards  the  transfer  between  living  parties,  one 
could  seldom  become  the  absolute  owner  of  a  specific  chattel 
unless  it  was  sold  to  him,  or  given  to  him,  or  he  stood 
entitled  by  original  acquisition  ;  while,  in  one  or  another  of 

1  The  devolution  of  title  to  personal  except  for  the  .peculiar  topic  of  Gifts 

property  on  the  death  of  the  owner  causa  mortis,  which  will  be  found 

is  treated  by  this  author  in  his  work  discussed  in  the  present  volume, 
on    Executors   and   Administrators, 
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these  three  ways,  the  full  ownership  of  a  chattel  constantly 
arises.  These  subjects  wUl  be  taken  up  and  considered  in 
order. 

§  5.  Title  by  Original  Acquisition  defined ;  Occupancy,  and 
Title  to  Products.  —  P'or  this  chapter,  and  those  next  succeed- 
ing, the  subject  is  Title  by  Original  Acquisition ;  that  is  to 
saj',  title  where  the  owner  takes  the  chattel  without  succeed- 
ing to  the  title  of  any  former  proprietor.  ^  The  chain  illus- 
tration may  still  remind  us  that  such  a  title  may  either  begin 
at  the  original  beginning,  or  after  some  break  at  which 
ownership  lost  its  hold ;  in  other  words,  that  the  owner's 
right  by  original  acquisition  is  not  always  a  right  commenc- 
ing at  the  creation  of  the  identical  chattel,  but  may  likewise 
date  from  any  subsequent  period  where  the  chattel  has  come 
to  him  under  such  circumstances  that  the  law  is  unable  to 
identify  any  party  from  whom  he  could  have  derived  it. 
Under  the  head  of  Original  Acquisition  are  to  be  specially 
considered  Occupancy,  and  the  Title  to  Products. 

§  6.  Occupancy;  Foundation  of  Primitive  Title.  —  Occu- 
pancy is  a  term  which  properly  denotes  the  taking  posses- 
sion of,  with  intent  to  appropriate,  that  which  at  the  time 
has  no  owner,  and  yet  had  specifically  an  earlier  existence. 
This  sort  of  title  is  applicable  to  corporeal  property  gener- 
ally; to  lands,  with  more  comprehensiveness  than  to  chattels; 
in  a  word,  to  the  things  which  are  found  anywhere  belonging 
to  nobody.  The  Roman  law  recognized  such  a  class  under 
the  head  of  res  nullius :  comprehending,  first,  things  which 
never  had  an  owner,  such  as  wild  animals,  fishes,  wild  fowl, 
jewels  disinterred,  and  newly  discovered  lands ;  and,  next, 
things  which  have  not  now  an  owner,  as  movables  which 
have  been  abandoned,  lands  which  have  been  deserted,  and 
(by  a  stretch  of  analogy)  the  property  of  an  enemy.  In  all  . 
such  cases,  whoever  first  took  possession  with  the  intent,  as 
manifested  by  his  acts,  of  keeping  the  property  as  his  own 
was  to  be  regarded  the  owner ;  and  this  principle  underlies 
all  the  modern  law  of  occupancy. 

Title  by  occupancy,  as  applying  to  a  primitive  state  of 

1  2  Kent  Com.  355 ;  Bouvier  Diet.  "  Acquisition." 
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society,  has  doubtless  afforded  law-writers,  ancient  and  mod- 
ern, a  wider  field  for  speculation  than  the  collating  of  deci- 
sions.^ However  much  jurists  may  differ  as  to  the  origin  of 
property  rights,  they  are  neyertheless  quite  harmonious  in 
ascribing  to  occupancy,  or  the  taking  possession  of  a  thing, 
the  first  foundation  of  that  ownership  which,  in  modern  ages, 
is  thought  to  be  nothing  if  not  exclusive.  But  occupancy 
alone  must  have  conferred  a  weak  title  :  length  of  time,  to 
say  the  least,  would  be  requisite  to  perfect  it.  On  occupancy, 
then,  followed  by  a  continuous  exclusion  of  others,  the  prim- 
itive right  of  ownership  has  been  grounded  by  most  writers 
on  the  subject.  Savigny,  expounding  the  Roman  law,  thus 
clearly  epitomizes  it :  All  property  is  founded  on  adverse 
possession  ripened  by  prescription ;  a  position  which  differs 
not  essentially  from  that  taken  by  common-law  writers  like 
Blackstone. 

A  learned  and  acute  English  writer  of  our  day,  however, 
expresses  his  dissatisfaction  with  the  conclusions  drawn  by 
these  authorities,  and  indeed  with  the  impression  which  has 
prevailed  hitherto  concerning  the  part  played  by  occupancy 
in  the  early  stages  of  society.  It  is  not  wonderful,  he  ob- 
serves, that  property  began  in  adverse  possession  ;  that  the 
first  proprietor  should  have  been  the  strong  man  armed,  who 
kept  his  goods  in  peace  :  for  the  mystery  resides,  not  in  the 
mode  of  assuming  exclusive  enjoyment,  but  in  showing  why 
it  was  that  lapse  of  time  should  have  created  a  sentiment  of 
respect  for  his  possession.  And  the  result  of  his  own  rea- 
soning is,  that  an  occupant  becomes  the  owner  simply  because 
all  things  are  presumed  to  be  somebody's  property,  and  be- 
cause no  one  can  be  pointed  out  as  having  a  better  right  than 
he  to  the  proprietorship  of  this  particular  thing.^ 

1  Why  the  right  of  exclusive  Sohotder  Pers.  Pr6p.,  1st  ed.,  Intro- 
ownership  should  he  considered  a  ductory  Chapter ;  omitted  in  a  second 
natural  right,  given  man  at  the  be-  edition,  for  the  sake  of  utilizing  space 
ginning  for  wise  purposes,  and  not,  in  annotating  the  latest  cases  on  the 
as  Slime  would  have  us  believe,  man's  main  subject  considered  in  that  vol- 
owii  invention  at  an  advanced  stage  ume. 

of  society,  the  product  of  civilization,  2  Maine  Ancient  Law,  4th  ed.  c.  8, 

the  author  took  occasion  to  show  in  pp.  256.  257,  commenting  upon  Black- 

the  first  edition  of  this  work.    See  1  stone,  Savigny,  and  others 
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§  7.  The  Same  Subject.  —  Discussion  might  fairly  be 
dropped  here,  with  the  remark,  that  occupancy,  or  adverse 
possession,  being  admitted  on  all  hands  to  be  the  primitive 
legal  mode  of  acquiring  ownership  in  an  existing  thing,  law- 
yers might  well  leave  abstract  questions  concerning  title  to 
the  metaphysicians.  But,  with  the  reader's  permission,  we 
call  attention  to  still  another  element  in  the  case,  which  all 
of  these  jurists  seem  to  have  overlooked ;  namely,  that  of 
labor  and  pains  bestowed  by  the  first  occupant  as  further 
.strengthening  the  title  he  acquired  by  taking  possession. 
This  is  an  element  of  ownership  which  one  may  trace  in  leg- 
islation on  matters  of  original  acquisition.  Thus,  under  the 
present  laws  of  the  United  States  which  deal  with  the  waste 
and  unoccupied  public  lands,  a  settler  acquires  title,  not  by 
merely  squatting  on  the  lands,  but  by  bestowing  a  certain 
amount  of  work  in  improving  the  premises,  besides  occupy- 
ing them  for  a  fixed  time.  As  the  reward  of  labor,  follow- 
ing upon  occupation  of  the  soil,  government  gives  him  the 
right  of  pre-emption  therein,  or  donates  the  land  to  him  out- 
right. The  law  of  emblements  and  fixtures  proceeds  upon 
a  similar  recognition.  And  again,  to  revert  to  personal 
property  acquired  by  way  of  creation,  authors  and  inventors 
are  specially  protected  by  law  in  the  enjoyment  of  their  val- 
uable brain  productions,  because  the  sentiment  is  universal 
that  every  man  ought  to  take  the  legitimate  fruits  of  his 
own  labor. 

We  may  say,  then,  that  the  primitive  title  to  property, 
which,  as  jurists  agree,  is  founded  in  occupancy,  ripens  and 
inspires  the  respect  of  society  through  length  of  time  and 
the  bestowal  of  labor.  For,  let  it  be  remembered,  scarcely 
anything  worthy  the  name  of  property  is  to  be  found  in 
a  primitive  stage  of  society :  the  soil  must  be  cleared 
and  cultivated  ;  minerals  must  be  dug  up  ;  wild  animals 
must  be  chased  and  caught ;  useful  implements  must  be 
skilfully  fashioned  from  materials  gathered  with  care  ;  even 
a  valuable  article,  already  prepared  and  ready  for  use,  re- 
quires one's  pains  to  keep  it  from  spoiling  ;  in  fine,  occu- 
pancy and  labor  must  everywhere  conjoin,  or  else  exclusive 
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enjoyment  in  any  beneficial  sense  becomes  a  physical  im- 
possibility.^ 

§  8.  Occupancy  in  Modern  Times ;  Chattels  abandoned  or 
derelict.  —  So  much,  then,  for  primitive  occupancy.  It  is 
plain  that,  in  a  polished  age  and  society  like  ours,  where 
discovered  lands  are  owned,  whether  wild  or  cultivated,  by 
various  individuals  and  by  individual  portions,  title  by 
occupancy  to  personal  property  can  seldom  occur  save  where 
something  turns  up,  presumably  owned  before,  but  without 
a  known  owner  capable  of  conferring  the  immediate  title. 
The  former  owner  has  most  likely  abandoned  or  lost  it,  or 
some  one  has  stolen  it  from  him.  Possibly  he  lives,  and  is 
unaware  of  his  title  ;  or  he  has  died,  leaving  no  one  to  come 
forward  and  claim  the  property  by  transmission. 

To  say  that  the  thing,  being  of  much  intrinsic  worth,  was 
designedly  abandoned  would  rarely  be  less  than  a  violent 
assumption  :  men  may  give  what  they  deem  valuable  for  a 
designated  object,  and  to  persons  or  societies  of  their  own 
choice;  but  they  are  not  foolish  enough  to  throw  it  upon 
the  casual  public.  Yet  instances  of  strict  abandonment 
are  doubtless  to  be  found,  especially  where  a  product  is 
deemed  valueless  by  the  owner  who  throws  it  away,  while  to 
some  finder  it  would  be  valuable.  Thus,  manure  belongs 
originally  to  the  owner  of  an  animal ;  but,  by  leaving  the 
manure  in  the  road  where  it  was  dropped,  he  is  presumed  to 
have  abandoned  it ;  in  which  case  the  first  taker  has  a  right 
to  appropriate  the  chattel  to  himself  .2  A  similar  rule  would 
apply  to  old  clothing,  junk,  ashes,  slops,  and  the  like,  which 
the  owner  casts  out  of  his  premises  as  worthless  :  for  any- 

1  The  primitive  idea  of  occupancy  543.  But  occupancy  is  necessary  to 
seems  naturally  to  attach  in  the  first  strengthen  such  a  title ;  and  improv- 
instance  to  the  soil,  and  thus  em-  ing  the  territorial  possession  by  build- 
brace,  under  the  real  estate,  the  po-  ing  a  fort,  establishing  a  trading 
tential  acquisition  of  personal  chattels  station,  or  settling  a  colony  and  culti- 
from  such  possession.  vating  the  soil,  makes  the  rightful  title 

The  origin  of  the  title  to  territory,  still  more  positive, 
as  between  different  sovereign  claim-  2  Haslem  ■;;.  Lockwood,  37  Conn 

ants  to  the  New  World  is  said  to  he  500.    Though  it  U  possible  the  town 

discovery.    Story  Constitution,  §§  1-  might  have  a  right  as  against  the 

30;  Johnson  v.  M'Intosh,  8  Wheat,  taker.    lb 
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thing  which  one  throws  away,  or  leaves  in  such  manner  as 
to  warrant  an  inference  that  he  means  to  make  no  further 
claim  thereto,  comes  under  the  rule  of  derelict  or  abandoned 
property,  which  may  be  appropriated  by  the  first  taker ;  ^ 
subject  of  course,  in  each  case,  to  such  paramount  title,  if 
any,  as  local  legislation  may  have  given  the  State  or  munici- 
pality. 

On  the  other  hand,  where  one's  cargo  or  chest  of  valuables 
has  sunk  to  the  bottom  of  a  lake  or  sea,  through  some 
calamity,  his  ownership  rights  are  not  gone  ;  but  he  may 
contract  to  have  the  property  raised  by  divers  or  may 
transfer  his  title  to  others.  ^  Nor  even  though  an  aerolite 
should  fall  from  the  sky,  never  before  having  had  a  human 
owner,  can  a  person,  on  the  assumption  of  prior  discovery, 
go  upon  another's  land  where  it  lies  imbedded  and  take  it 
away  without  the  latter's  consent.^  In  general,  the  abandon- 
ing intent  of  ownership  cannot  be  inferred  readily  in  favor 
of  strangers  and  intruders ;  while  the  facts  usually  warrant  no 
such  inference  at  all,  but  rather  that  of  loss  or  concealment. 

§  9.  Waifs ;  to  whom  they  belong.  —  Waifs  are  stolen  goods 
waived  or  scattered  by  a  thief  in  his  flight  in  order  to  facil- 
itate his-  escape.  The  common  law,  according  to  Black- 
stone,  made  such  things  the  property  of  the  king,  whenever 
taken  on  his  behalf ;  any  private  finder  in  this  case  being 
disregarded,  and  even  the  plundered  owner  himself  being 
powerless  at  law  to  procure  restitution,  on  the  fanciful  theory 
that  he  could  not  have  chased  the  thief  with  sufficient  zeal 
if  the  king's  officer  got  the  property  before  him.  No  such 
absurd  and  unjust  rule  as  this  has  ever  been  adopted  in  the 
United  States  ;  and  even  in  England  it  is  set  out  with  much 
reservation.  And  as  no  title  can  or  ought  to  be  conferred  by 
a  thief,  running  or  standing,  the  true  policy  would  seem  to 
be  that  now  quite  generally  recognized :  namely,  to  make  the 
State,  wherever  its  officers  take  such  property,  acquire  title 

1  Bouvier    Diet.    "Derelict;"    2  ^  jjurpjiy    p.   Dunham,    58    Fed. 

Kent  Com.  357.    As  to  property  in  503. 

the  hands  of  an  officer,  under  judi-  ^  Goddard  v.  Winfihell,  86  Iowa, 

cial  process,  see  Norton  v.  Nye,  56  71.    And    see  Elwes  v.   Brigg  Gas 

Me.  211.  Co.,  33  Ch.  D.  562. 
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substantially  in  trust  for  the  true  owner,  -who  may  regain  the 
property  on  duly  establishing  his  rights,  and  who,  of  course, 
shall  have  the  things  as  his  own  if  he  takes  them  iirst  from 
the  thief  ;  ^  or  if  no  owner  appears,  to  giye  the  State  or  the 
whole  community  the  benefit. 

§  10.  Treasure-Trove  and  its  Ownership.  —  All  such  derelict 
as  we  have  described  are  of  chattels  inanimate  found  on  the 
earth's  surface.  Where  chattels  of  value  are  found  in  the 
earth,  under  circumstances  which  indicate  that  they  were  at 
some  former  period  concealed  or  deposited  there  by  an  owner 
now  unknown,  they  are  styled  treasure-trove ;  and  the  term 
applies  in  general  to  money,  bullion,  valuable  plate,  and 
works  of  art,  found  hidden  in  any  private  place. ^  The  fact 
of  burying  or  concealing  indicates  rather  the  desire  to  keep 
safely  than  to  part  possession ;  and  hence  if  the  owner,  whose 
secret  was  presumably  lost,  can  be  found,  the  property  must 
be  restored  to  him,  or  if  he  be  dead,  to  his  heirs  or  repre- 
sentatives.^ But  where  no  owner  can  be  found,  as  generally 
happens,  the  property  vests,  according  to  the  late  English 
law,  in  the  king.  In  most  of  the  United  States,  the  legislat- 
ure has  vested  treasure-trove  in  the  State  as  hona  vacantia^ 
though  liberally  remembering  the  finder  who  does  not  tres- 
pass and  follows  the  formalities.^  But  the  civil  law,  to  a 
large  extent,  favored  the  owner  of  the  soil,  wherever  hidden 
treasure  was  found ;  also  the  casual  finder  in  another  person's 
lands.*  Such,  too,  appears  to  have  been  the  early  rule  of 
the  common  law ;  but  it  is  now  a  criminal  offence  in  England 
for  an  individual  finder  to  appropriate  such  property  to  him- 
self, while  concealing  his  discovery  from  the  government.^ 
But  the  strict  government  prerogative  of  treasure-trove  ap- 
pears to  be  limited  usually  to  gold  and  silver  coins ;  and,  sub- 

1 1  Bl.  Com.  296,  297  ;  2  Kent  Com.  «  See  Sovern  v.  Yoran,  16  Or.  269. 
358  ;  Cro.  Bliz.  694.  Even  the  com-  *  1  Bl.  Com.  295,  296 ;  2  Kent 
men  law  asserts  the  king's  right  with  Com.  358;  Bouvier  Diet.  "Treasure- 
numerous  reservations.  Trove;"  Grot,  de  Jure  Bell,  et  Pac. 

2  Valuables  are  sometimes  found  b.  2,  o.  8,  §  7 ;  [1893]  1  Ch.  676. 

which  had  been  secreted  by  the  own-  6  Rgg  ^   Thomas,  12  W.  R.  108. 

ers,  though  not  underground.  Warren  See  also  2  Bish.  Grim.  Law,  6th  ed." 

V.  Aldrioh,  130  Penn.  St.  413.  §§  876,  876. 
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ject  to  any  claim  of  the  State  or  monarch,  the  owner  of  the 
soil  to  buried  property  discovered  therein  has  been  preferred 
to  the  actual  discoverer. ^ 

§  11.  Wrecks;  Ancient  and  Modern  Doctrines  as  to  Title. — 
A  sort  of  constructive  abandonment  —  or,  as  it  might  rather 
be  termed,  of  forced  abandonment  —  arises  in  the  case  of  a 
wreck.  By  wreck,  we  popularly  denote  the  destruction  of  a 
ship  or  vessel  on  the  shore ;  and  the  maritime  law,  under  this 
head,  comprehends  goods  lately  on  board,  and  fragments  of 
the  shattered  vessel,  all  of  which  are  cast  upon  the  land  by 
the  sea,  and  left  so  as  to  belong  to  the  jurisdiction,  not  of  ad- 
miralty, but  of  common  law.  Goods,  to  be  wreck,  should 
be  found  at  low  water,  between  high  and  low  water  mark ; 
though  whether  resting  wholly  on  the  shore,  or  partially 
moved  by  the  water,  matters  not.^ 

Wrecked  goods  were  anciently  adjudged  to  belong  to  the 
king ;  not,  on  the  usual  principle  of  derelict,  to  the  first 
finder,  lest  bands  of  wreckers,  those  pests  of  a  community, 
should  be  too  greatly  incited  to  plunder ;  nor  even  to  the 
original  owner,  because  it  was  said  that  all  title  had  passed 
out  of  him  when  the  ship  went  down.  This  sovereign  right 
was  usually  delegated,  by  way  of  a  perquisite,  to  the  lord 
of  the  manor.  But  thus  to  apply  the  law  of  derelict  was 
felt  to  be  harsh  indeed  towards  the  owner ;  it  was  adding 
sorrow  to  sorrow :  and  hence  was  enacted  the  statute  of 
Edward  I.,  giving  to  the  owner  of  wrecked  property  a  year 
and  a  day  in  which  to  make  his  claim  ;  and  further  provid- 
ing, as  the  commentaries  ran,  that  if  a  man,  or  a  dog,  or  a 
cat,  escaped  alive  to  shore,  the  vessel  should  not  be  deemed 
a  wreck. ^ 

1  SeeElwes».BriggGasCo.,  33  Ch.  proper,  for  goods  that  are  a  kind  of 
D.  562,  where  a  prehistoric  boat  was  sea  waifs  or  stray  ;  flotsam,  jetsam, 
discovered  by  the  lessee  of  the  prem-  and  ligan."  Flotsam  means  what 
ises  in  excavating  six  feet  below  the  floats  upon  the  water  ;  jetsam  what 
surface.    See  also  86  Iowa,  71.  had  been  cast  into  the  sea  to  save  the 

2  Lord  Hale,  in  his  treatise  De  Jure  ship ;  ligan  what  is  buoyed  in  a  meas- 
Maris  37,  speaking  of  wreck,  says :  ure.     See  58  Fed.  503,  509. 

"  The  kinds  of  it  are  two :  i^^'rsf,  such  ^  gjat.  Westm.   3  Edw.   I.  c.  4, 

as  is  called  properly  so,  the  goods  cast  amending  earlier  statutes ;  Hamilton 
upon  the  land  or  shore ;  second,  im-     v.  Davis,  5  Burr.  2732. 
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Out  of  this  latter  quaint  expression  grew  a  curious  contro- 
versy, in  which  the  sensible  and  humane  finally  prevailed 
over  the  more  precise  construction  of  the  statute ;  for  it  was 
decided  in  a  case  before  Lord  Mansfield  about  a  century  ago, 
upon  full  argument,  that  the  dog  and  cat  of  the  old  law  were 
used  merely  by  way  of  illustration,  and  not  rn  a  literal  sense ; 
that  the  true  intent  of  the  act  was  to  save  the  goods  to  the 
owner,  provided  something  remained  to  identify  the  property 
as  his,  whether  it  were  a  live  animal  or  a  dead  one,  or  any 
distinguishing  mark.  The  whole  inquiry,  therefore,  conform- 
ably to  this  decision,  resolves  itself  into  a  question  of  owner- 
ship ;  and,  under  this  statute  (which  is  old  enough  to  be 
deemed  part  of  the  common  law  of  our  country  as  well  as 
of  England),  the  goods  go  to  the  original  owner  if  their 
identity  can  be  established.  A  year  and  a  day  is  the  period 
allowed  for  the  owner  of  wrecked  goods  to  make  his  claim 
known;  and,  where  the  goods  are  of  a  perishable  nature, 
they  are  sold,  and  the  proceeds  are  retained  subject  to  the 
same  rule  of  final  disposition.^ 

Ships  or  vessels,  and  their  merchandise,  found  construc- 
tively derelict  or  abandoned  at  sea,  are  not,  it  is  perceived, 
within  the  strict  definition  of  wreck,  though  apparently  once 
regarded  as  a  sovereign  perquisite  of  a  similar  sort.  Later 
English  statutes  require  the  proceeds  of  such  property,  when 
sold,  to  be  placed  in  the  national  exchequer,  subject  there  to 
be  claimed  by  the  true  owner  within  a  year  and  a  day.^  So 
that  the  same  generous  policy  now  prevails,  whether  the 
admiralty  or  common-law  courts  take  jurisdiction. 

§  12.  The  Same  Subject.  —  Since  admiralty  jurisdiction  be- 
longs to  the  United  States,  and  that  at  common  law  over  the 
sea-shore  to  the  several  States,  our  American  law  of  wreck 
and  derelict  at  sea  must  necessarily  be  of  limited  applica- 
tion, whether  on  State  or  Federal  side.  But  appropriate 
legislation  has  done  much  to  insure  uniformity,  and  to  secure 

1 1  Bl.  Com.  291, 292  ;  Hamilton  v.  2  Acts  17  &  18  Vict.  c.  104  ;  25  & 

Davis,  5  Burr.  2732  ;  Bract.  Ub.  3,  c.  26  Vict.  c.  63 ;    1   Sell.   Pers.   Prop 

3;  2  Kent  Com.  323.    See  Dunwich  §  334 ;  Palmer  v.  Rouse,  8  H.  &  N 

V.  Perry,  1  B.  &  Ad.  831.  505. 
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justice  to  the  true  owner,  under  whatever  circumstances.  It 
would  appear  that  the  proceeds  of  derelict  property  found  at 
sea,  for  which  no  claimant  appears,  vest  in  the  United  States, 
subject  to  the  payment  of  salvage.^  As  to  property  thrown 
upon  the  coasts,  or  found  in  inland  and  not  navigable  waters, 
the  law  of  the  particular  State  applies ;  the  general  policy 
of  American  legislation  being,  however,  to  keep  the  prop- 
erty or  its  proceeds  for  a  year,  subject  to  redemption  by 
the  owner ;  and,  if  not  claimed  within  that  period,  to  put  the 
proceeds  into  the  public  treasury ;  usually  regarding  the 
casual  finder  only  to  the  extent  of  paying  all  expenses,  and 
'perhaps  allowing  him  something  by  way  of  salvage  besides. 
Commissioners  are  appointed  to  take  custody  of  shipwrecked 
goods,  and  preserve  them  on  behalf  of  the  State,  subject  to 
the  owner's  claims  within  the  specified  period ;  and  penalties 
are  imposed  upon  all  private  persons  who  intermeddle  with 
such  property  with  the  object  of  appropriating  it  to  them- 
selves. ^ 

§  13.  Various  Things  afloat  w^ithout  apparent  Ownership.  — 
In  construing  all  such  statutes,  the  courts  are  careful  not  only 
to  distinguish  between  ships  and  goods  cast  upon  the  shore 
by  the  sea  and  those  found  afloat  without  an  apparent  owner, 
but  even  in  the  latter  class  of  cases  to  discriminate  according 
as  circumstances  m£^y  indicate  that  the  property  was  or  was 
not  actually  adrift  because  of  some  marine  disaster.  Thus, 
timber  found  floating  loose  not  far  from  land  may  have  merely 
slipped  from  its  proper  fastenings ;  and  so  it  may  frequently 
be  with  a  stray  boat.  Some  statutes  are  enacted  with  special 
provision  for  floating  timber;  and,  in  general,  the  burden- 
some formalities  attending  wreck  legislation  are  not  to  be 
pursued  where  apparently  there  has  been  no  marine  disaster. 
Especially  is  this  true  of  salvage  compensation ;  though  doubt- 

1  Peabody  v.  Bags  of  Cotton,  2  Am.  by  the  owners,  even  though  anchored. 

Jur.  119  ;  2  Kent  Com.  359  ;  Chase  v.  37  Fed.  233. 

Corcoran,  106  Mass.  286.  A  vessel  ^  gee  2  Kent  Com.  359,  with  refer- 
several  miles  from  shore,  much  sub-  ence  to  local  statutes,  in  notes  ;  Chase 
merged,  with  boat  gone,  running  rig-  v.  Corcoran,  106  Mass.  286 ;  Mass. 
ging  overboard,  and  a  distress  flag  set.  Gen.  Sts.  c.  81.  As  to  salvage  gener- 
is presumed  derelict  and  abandoned  aUy,  see  1  Soh.  Pers.  Prop.  §§  329, 330. 
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less  the  owner  of  the  rescued  property  ought  at  least  to  make 
the  finder  whole  for  all  expenses  incidental  to  its  preservation 
while  in  the  latter's  keeping.^ 

Whether  marine  products  like  seaweed,  cast  upon  the 
shore,  between  high  and  low  water  mark,  may  be  taken  by 
the  first  finder,  on  the  general  principle  of  occupancy,  is  a, 
question  on  which  authorities  differ  :  for  the  reason,  that  by 
the  rule  of  some  States,  like  Massachusetts,  the  rights  of  the 
owner  of  adjoining  soil  are  deemed  to  extend  to  low- water 
mark ;  while  in  others,  like  Connecticut,  they  are  limited  at 
high-water.  Where  the  former  rule  applies,  the  proprietorship 
of  the  soil  would  appear  to  confer  a  title,  even  as  to  wrecks, 
only  secondary  to  the  paramount  claims  of  the  State  and  the 
original  Towner,  and  quite  sufficient  for  dispossessing  any  in- 
truder upon  the  shore  who  claims  to  have  been  the  first  finder. ^ 

§  14.  Lost  Chattels ;  Rights  of  Finder,  etc.  —  As  to  lost  chat- 
tels, the  general  rule  is  drawn,  like  that  of  goods  strictly 
abandoned,  from  the  broad  principle  of  occupancy.  And 
here  the  first  finder  will  acquire  title  to  the  thing  by  taking 
possession  ;  his  right  of  ownership,  however,  being  less  sub- 
stantial than  in  the  instance  of  derelict,  inasmuch  as  there 
still  remains  a  paramount  claimant ;  namely,  the  loser,  who 
may  recover  the  property  on  presenting  himself  and  estab- 
lishing his  right.  The  finder  of  lost  property,  then,  has,  at 
the  common  law,  a  valid  title  thereto  against  all  the  world 
except  the  true  owner.^  Nor. is  lost  property  the  subject  of 
larceny,  or  a  suit  for  conversion,  while  the  finder  remains  in 
ignorance  of  the  former  owner.* 

A  leading  English  case  on  the  finder's  title  to  lost  goods 
is  Bridges  v.  Hawkesworth.^    A  commercial  traveller  called 

1  Scott  V.  "Willson,  3  N.  H.  321 ;  a  Bridges  v.  Hawkesworth,  7  E.  L. 
Barron  v.  Davis,  4  N.  H.  338  ;  Palmer  &  Eq.  424  ;  15  -Jur.  1079  ;  1  Strange, 
V.  Rouse,  3  Hurl.  &  N.  505  ;  Baker  v.  505  ;  2  Kent  Com.  356  ;  McAvoy  v. 
Hoag,  3  Seld.  555 ;  Chase  v.  Corcoran,  Medina,  11  Allen,  548. 

106  Mass.  286,  and  authorities  cited.  *  Lawrence  v.  State,  1  Humph.  228  ; 

2  Mather  v.  Chapman,  40  Conn.  Queen  v.  Clyde,  L.  R.  1  C.  C.  730  ; 
382, passim ;  coretra,  Barker?).  Bates,     16  Greg.  269.    And  see  in/'"a- 

13  Pick.  265.    And  see  Reg.  d.  Clin-  ^  7  e.  L.  &  Eq.  424  ;  15  Jur.  1079 

ton,  Ir.  Law  Rep.  4  C.  L.  6,  15,  cited  (Q.   B.    1851).     And  see   Merry  v. 

2  Bish.  Crim.  Law,  §  877.  Green,  7  M.  &  W.  623. 
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at  a  shop  on  business ;  and,  as  he  was  leaving,  saw  a  small 
parcel  lying  on  the  floor,  which  he  picked  up,  and  showed  to 
the  shopman.  Opening  the  parcel  in  the  shopman's  presence, 
he  found  it  contained  a  considerable  sum  of  money.  He  now 
called  one  of  the  firm,  and  placed  the  money  in  his  hands  for 
the  purpose  of  having  the  property  duly  advertised  for  an 
owner.  This  was  done  ;  but  the  advertisement  remained  un- 
answered. No  owner  appeared ;  and,  after  three  years  had 
elapsed,  the  commercial  traveller  asked  the  firm  to  return 
the  property  to  him,  offering  at  the  same  time  to  pay  all  ex- 
penses, and  furnish  indemnity ;  but  the  fixm  refused  to  do  so. 
U^on  this  state  of  facts  a  suit  was  brought.  It  was  clear, 
that,  had  the  parcel  been  found  outside  of  the  shop,  the  finder's 
right  would  have  accrued ;  nor  did  the  circumstances  show  a 
waiver  of  such  right.  But  the  single  point  at  issue,  and  a 
novel  one  at  common  law,  was,  whether  the  circumstance  of 
finding  the  property  in  their  shop  gave  the  firm  any  right  as 
against  the  finder.  The  court  decided  that  it  did  not,  and 
applied  to  the  case  the  general  rule  of  occupancy ;  giving  the 
property  to  the  finder  exclusively.  We  may  not  from  this 
case,  however,  safely  conclude  that  the  local  situation  of  the 
property  is  always  to  be  disregarded.  Yet  the  general  rule 
now  favored  is  that  the  finder  of  miscellaneous  lost  property 
is  entitled  to  it  as  against  all  the  world  except  the  true  owner, 
and  that  the  place  where  it  is  found  is  ordinarily  of  no  con- 
sequence, provided  the  finder  be  no  trespasser. ^     Merely  to 

1  Thus,  there  is  a  later  Massaehu-  of  the  premises  inconsistent  with  such 

setts  case,  which  decides  that  where  a  waiver.    Even  an  employee  who  finds 

transient  customer  accidentally  leaves  lost  property  on  the  employer's  prem- 

his  pocket-book  on  the  table  at  a  bar-  ises  may,  as  against  the  employer, 

ber's  shop,  and  another  customer  sees  claim  the  property,  as  it  is  held,  where 

it,  and  hands  it  to  the  barber  to  be  ad-  delivered  only  temporarily  to  the  lat- 

vertised  and  kept  for  the  true  owner,  ter.    Bowen  v.  Sullivan,  62  Ind.  281 ; 

the  barber's  title  is  paramount  to  that  Hamaker  v.  Blanchard,  90  Penn.  St. 

of  this  latter  customer.     McAvoy  v.  377.     Hence  the  right  of  finder  may 

Medina,  11  Allen,  548  ;  Lawrence  v.  accrue,  though  the  receptacle  in  which 

State,  1  Humph.  228.     Semble,  that  the   thing  was  found    belonged   to 

under  such  circumstances  as  these  a  another,  and  the  finder  was  merely 

waiver  of  the  finder's  right,  if  any  a  bailee.    Durfee  v.  Jones,  11  R.  I. 

right  existed,  might  be  inferred.    For  588.     And  see  Tancil  v.  Seaton,  28 

there  may  be  a  delivery  to  the  owner  Gratt.  601,  as  to  a  bank-note. 
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see  a  thing  which  the  owner  has  casually  laid  down,  and  for- 
gotten to  take  away,  —  both  parties  being  customers  in  the 
place  where  it  is  left,  —  does  not  appear,  nevertheless,  to  be 
so  positive  a  case  of  occupancy  as  to  entitle  one  to  the  rights 
of  a  finder.  1 

How  far  the  loser's  own  title  may  be  put  at  jeopardy  by 
subsequent  transfers  of  the  found  chattel  will  be  presently 
noticed. 2  As  to  the  finder,  there  are  certain  duties  and  rights 
resulting  from  the  discovery.  He  should  not  only  take  suit- 
able care  of  the  property  if  he  assumes  to  be  the  lawful  finder 
at  all,  but  should  make  reasonable  efforts  to  ascertain  the 
true  owner :  all  this  according  to  the  special  circumstances 
of  the  case,  and  with  due  reference  to  the  value  and  perish- 
abilit}''  of  the  chattel.  Advertising  is  usually  resorted  to ; 
and,  as  the  loser  will  probably  advertise  likewise  in  a  matter 
of  value,  the  finder  can  hardly  be  justified  in  turning  from 
traces  of  ownership  which  are  placed  before  his  eyes. 

§  15.  The  Same  Subject.  —  It  follows  that  the  finder  is 
always  entitled  to  suitable  recompense  for  the  expense  and 
labor  to  which  he  may  have  been  put  in  preserving  the 
chattel  and  ascertaining  the  former  owner ;  in  other  words, 
to  fuU  indemnity.  And,  besides,  if  the  loser  offer  a  reward 
for  its  restoration,  the  finder,  upon  giving  it  up,  has  the  right 
to  demand  payment  of  the  same;  but  as  questions  of  this 
kind,  so  far  as  lost  property  on  land  is  concerned,  are  deter- 
mined upon  the  principles  of  contract,  and  not  salvage,  —  in 
which  respect  we  follow  the  Roman  law,  —  the  finder,  who 
once  accepts  in  satisfaction  less  than  the  advertised  reward, 
cannot  afterwards  claim  the  full  amount  offered  by  the  loser, 
even  though  he  had  deserved  it.^     Until  a  perfect  title  has 

1  See  Kincaid  ».  Eaton,  98  Mass.  Mich.  313.  The  finder  cannot  with- 
139  ;  Merry  v.  Green,  7  M.  &  W.  628.  hold  possession  from  the  known  loser 

2  See,  as  to  market-overt,  &c.,  for  the  sake  of  a  reward,  and  a  prom- 
Wra-  ise  thus  extorted  from  the  latter  is 

8  2  Kent  Com.  356,  357  ;  Nicholson  void.      1   New  Mex.   226.     But  his 

V.  Chapman,  2  H.  Bl.  254 ;  Wentworth  right  to  a  reward  is  not  waived  by 

V.  Day,  3  Met.  352 ;  Marvin  v.  Treat,  insisting  on  the  identification  of  the 

37  Conn.  96.     As  to  the  finder's  lieu  property  or  any  legal  advantage  con- 

for  compensation,  see  1   Sch.  Pers.  nected  with  the  finding.    His  conduct 

Prop.  §  381 ;    Wood  v.  Pierson,   45  as  to  an  ascertained  owner  must  be 
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accrued  to  the  finder  through  lapse  of  time  and  the  non- 
appearance of  the  true  owner,  his  right  of  possession  is  to  be 
deemed  rather  in  trust  than  by  way  of  ownership;  a  title 
sufficient,  nevertheless,  to  enable  him  to  maintain  trover 
against  all  third  parties.^ 

Legislation  has,  here  as  elsewhere,  sought  lately  to  narrow 
the  rights  of  the  individual  occupant,  by  making  the  State  or 
local  municipality  a  paramount  owner,  and  at  the  same  time 
taking  such  initial  steps  as  may  the  better  enable  the  true 
owner  to  trace  out  and  recover  his  property.  Under  the 
policy  of  Massachusetts  and  some  other  States,  the  first  finder 
seems  to  be  treated  somewhat  as  a  salvor,  though  perhaps  not 
quite  so  favorably ;  and,  next  to  the  loser,  the  public  steps  in 
as  the  paramount  party  entitled  to  the  benefit  of  a  discovery 
of  lost  chattels.  The  practical  enforcement  of  such  legis- 
lation must  needs  be  difficult;  in  small  things,  and  with 
reference  to  society  at  large,  almost  impossible ;  since  the 
finder,  secure  in  what  he  deems  a  natural  right,  will  risk 
threatened  penalties  in  the  hope  of  personal  advantage :  yet, 
in  the  case  of  valuable  goods,  there  is  much  to  commend  a 
rule  whose  theory  is  to  substitute  for  individual  aggrandize- 
ment the  equal  welfare  of  all.^ 

§  16.    Rule  as  to  Lost  or  Destroyed  Negotiable  Instruments. 

—  Now  that  valuable  chattels  of  the  incorporeal  sort  abound, 

written  instruments  have  become  important  muniments  of 

title.     Let  us  apply  to  these  the  doctrine  of  lost  and  found. 

If  a  writing  be  lost  or  unintentionally  destroyed,  the  cause 

of  action  thereon  is  not  thereby  extinguished  ;  for  the  general 

principle  is,  that  the  party  who  seeks  to  recover  upon  it  must 

first  prove  the  loss  affirmatively  by  direct  or  indirect  testimony, 

according  to  the  circumstances ;  after  which  he  may  furnish 

secondary  proof  of  its  contents.    This  is  the  only  prerequisite 

to  a  full  recovery,  unless  the  writing  were  of  a  negotiable 

character.^ 

judged   by    all    the    circumstances.  2  See  2  Kent  Com.  356  n. ;  Mass. 

Wood  V.  Pierson,  45  Mich.  313.  Pub.  Stats.  (1882)   0.  95  ;  Jones  v. 

1  2  Kent  856  ;  Bridges  v.  Hawkes-  Smyth,  18  N.  H.  119. 

worth,  7  E.  L.  &  Eq.  424 ;   16  Jur.  '  Clark  v.  Hombeck,  2  C.  E.  Green, 

1079.  430;  Hoereth  v.  Franklin  MUl  Co., 
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But  this  difficiilty  presents  itself  in  the  case  of  lost  nego- 
tiable instruments,  like  bQls,  notes,  and  coupon  bonds :  that 
the  party  liable  for  payment  thereof  has  undertaken  to  pay  ac- 
cording to  its  tenor  any  one  who  may  present  the  instrument 
properly  indorsed  to  himself,  or  who  occupies  the  mercantile 
standing  of  "  bearer ;  "  and  accordingly  should  require  the  in- 
strument to  be  delivered  up  to  him  for  his  suitable  protection. 
Hence  the  law  courts  laid  down  the  rule,  that  the  party  liable 
on  negotiable  paper  could  be  sued  if  the  writing  were  proved 
to  be  utterly  destroyed,  or  lost  while  requiring  some  indorse- 
ment to  give  it  negotiability,  or  even  if  lost  when  overdue ; 
in  other  words,  whenever  the  instrument  was  not  in  the  full 
negotiable  condition  at  the  time  the  rightful  owner  had  parted 
possession ;  for  here  the  party  liable  on  the  instrument  in- 
curred no  substantial  risk ;  but  otherwise  the  loss  constituted 
a  good  defence.  This  principle  of  defence  was  applied  to 
bank-notes,  bills,  promissory  notes,  coupon  bonds,  and  the 
like ;  indeed,  wherever  any  finder  might  give  the  instrument 
new  circulation,  and  render  the  debtor  liable  a  second  time. 
Consequently  the  payee  of  a  lost  note  or  bond  which  is  in 
full  negotiable  condition,  cannot  sue  at  law  for  the  amount.^ 

But  since  the  law  here  failed  to  do  full  justice  between  the 
parties,  equity  came  in  with  a  remedy  well  adapted  to  the 
emergency.  Its  rule  was,  that  the  party  justly  entitled  to 
the  instrument,  who  was  unable  either  to  produce  it,  or  show 
that  when  he  parted  possession  it  was  unavailable  for  title  to 
others,  should  give  a  bond  of  indemnity  to  the  debtor  party, 
and  thereupon  might  recover  what  was  due.  This  has  at 
length  become  the  prevailing  doctrine  of  England  and  Amer- 
ica ;  our  modern  practice  so  blending  equity  and  common-law 
functions  as  to  enable  the  ordinary  tribunals  in  most  instances 
to  afford  a  remedy  of  the  same  sort.2     Manifestly,  however, 

30  111.  151 ;  Swift  v.  Stevens,  8  Conn.  Adams  ti.  Edmunds,  55  Vt.  352.     Cf. 

431 ;  1  Greenl.  Evld.  §  558.     And  see  43  Minn.  205  as  to  a  destroyed  note. ' 

66  Fed.  799,  where  equity  declines  to  2  Clay  v.  Crowe,  8  Ex.  295  ;  Tuttle 

establish  a  lost  instrument,  merely  v.  Standlsh,  4  Allen,  387 ;  Des  Arts 

for  use  as  evidence  in  an  action  of  v.  Leggett,  16  N.  Y.  582  ;  2  Pars.  Bills 

tort.  &  Notes,  260-263  ;  1  Soh.  Pers.  Prop. 

1  Cf.  Clark  v.  Snow,  60  Vt.  205 ;  §  458 ;  Hough  v.  Barton,  20  Vt  455  ■ 
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no  negotiable  instrument,  lost  or  not  lost,  is  to  be  sued  upon 
before  the  maturity  of  the  debt  which  it  represents  ;^  and,  if 
a  bond  of  indemnity  from  the  loser  will  suffice  to  enable  him 
to  recover  on  the  lost  instrument  in  any  case,  it  is  simply  be- 
cause this  gives  adequate  protection  to  the  party  liable,  since 
the  indemnity  requisite  is  always  assumed  to  be  that  which 
properly  covers  the  whole  ground.  ^ 

§  17.  Sstrays  and  Wild  Animals ;  their  Ownership.  —  An 
estray  is  any  domestic  animal  whose  owner  is  unknown. 
Estrays  at  English  law  belonged  to  the  lord  of  the  soil  within 
whose  domains  they  happened  to  be  found ;  but  proclamation 
in  the  adjoining  towns  was  usually  required,  and  the  former 
owner  had  a  year  and  a  day  allowed  him  to  reclaim  the  prop- 
erty as  his  own.  In  most  if  not  all  of  the  United  States,  there 
are  statutes  concerning  estrays  and  animals  generally  which 
are  found  running  at  large  ;  the  common  practice  being  for 
the  city  or  town  authorities  to  impound  the  animals,  subject 
to  the  true  owner's  reasonable  claim ;  and  if  no  owner  appears 
to  claim  and  pay  expenses,  to  dispose  of  them  finally  for  the 
benefit  of   the  public.^     Tame  animals  found  at  large  are 

Wofiord  V.  Police,  44  Miss.  579  ;  Hill  496  ;  State  v.  Harvey,  28  Tex.  632  ; 

V.  Barney,  18  N.  H.  607  ;  McMillan  Newsom  v.  Hart,  14  Micli.  233  ;  Boothe 

V.  Bethold,  35  111.  250 ;  21  W.  Va.  v.  Fitzpatrick,  36  Vt.  681 ;  Clark  v. 

183 ;  Elliott  v.  Woodward,   18  Ind.  Lewis,  35  111.  417  ;  Abb.  U.  S.  Dig. 

183;  Fells  Point  Savings  Institution  1st  Series,  "Animals;"  Whitlock  i>. 

V.  Weedon,  18  Md.  320 ;  Perkins  v.  West,  26  Conn.  406  ;  Eice  v.  Under- 

Cushman,  44  Me.  484 ;  Bank  of  Mobile  wood,  27  Mo.  551 ;  Goodwyn  v.  Cheve- 

V.  Meagber,  33  Ala.  622 ;  Story  Eq.  ley,  4  H.  &  N.  631 ;  Morse  v.  Reed, 

Jur.  §§  81,  82 ;  123  Ind.  41  ;  Schmidt  28  Me.  481 ;  63  Me.  154.     In  some 

V.  People's  Nat.  Bank,  153  Mass.  550.  States  the  property  goes  to  the  finder, 

And  see,  as  to  a  lost  insurance  policy,  if  not  claimed.     Hudson  v.  Agee,  6 

England  v.  Lord  Tredegar,  L.  K.  1  Bush,  .366.    One  who   takes  up  an 

Eq.  344.     Equity  here  seeks  to  afford  estray  cannot  claim  reward,  but  only 

relief  without  violating  equal  or  su-  indemnity.   Amory  v.  Flyn,  10  Johns, 

perior  equities  to  that  of  the  loser.  102 ;  Ford  v.  Ford,  3  Wis.  399.     The 

Chesapeake  Canal  Co.  v.  Blair,  45  person  upon  whose  premises  cattle 

Md.  102.  stray  is  sometimes  allowed  to  detain 

1  Clay  V.  Crowe,  8  Ex.  295,  per  them.  A  lien  upon  the  estray  for 
Parke,  B.  expenses  is  given  here  by  legislation. 

2  Tuttle  V.  Standish,  4  Allen,  387  ;  63  Me.  84.  But  a  private  right  to 
Bond  V.  Whitfield,  32  Ga.  215 ;  Sa^  distrain  animals  merely  grazing  upon 
vannah  Nat.  Bank  o.  Haskins,  101  the  highway  is  not  to  be  inferred. 
Mass.  370.  36  Wis.  42.    As  to  animals  not  known 

8  Strauser  v.  Kosier,  58  Penn.  St.     to  be  dangerous  no  rule  of  law  in 
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doubtless  sometimes  of  the  derelict  sort,  — unusual  labor  and 
expense  being  involved  in  the  keeping  of  this  class  of  chattels, 
—  but  have  more  commonly  strayed  from  the  true  owner. 
The  public  health  and  safety  furnish  reasons  for  other  statutes 
and  ordinances  relating  to  stray  animals,  such  as  permitting 
unlicensed  dogs  to  be  killed,  trespassing  animals  to  be  im- 
pounded by  the  finder,  and  the  likc^  But  as  all  such  legis- 
lation is  in  derogation  of  private  rights,  every  act  of  this  sort 
is  to  be  fairly  construed ;  in  the  owner's  favor  if  possible,  and 
against  those  who  would  wantonly  deprive  him  of  his  prop- 
erty; yet  always  with  due  regard  for  the  ancient  maxim, 
that  one  should  so  use  what  belongs  to  himself  as  not  to  in- 
jure others.^ 

Wild  animals,  whose  ownership  has  already  formed  a  topic 
for  investigation,  furnish  the  only  distinct  class  of  chattels 
which  could  possibly  have  been  made  the  subject  of  primi- 
tive occupancy.*  Even  here,  notwithstanding  the  universal 
principle  of  law,  that  all  mankind  may  pursue  and  take  ani- 
mals, whether  of  the  air,  earth,  or  water,  in  a  wild  state,  the 
first  occupant  becoming  the  owner,  there  is  found  a  restraint 
which  ownership  of  the  soil  imposes,  and  which  fastens  the 
closer  as  population  grows  and  civilization  advances.* 

this  countxy,  aside  from  legislation,  settled  and  agricultural  regions,  cattle 
ever  compelled  a  man  to  be  liable  for  are  generally  permitted  to  range  at 
the  trespass  of  his  cattle  upon  unen-  will.  5  Col.  425.  But  statutory  re- 
closed  grounds  of  his  neighbor.  133  strictions  are  imposed  as  population 
U.  S.  320.  increases ;  such  enactments,  however, 

1  Kerr  v.  Seaver,  11  Allen,  151 ;  receiving  a  fair  interpretation  as  to 
Carter  v.  Dow,  16  Wis.  298 ;  Adams  the  owner  of  animals.  Marietta  R. 
V.  Adams,  13  Pick.  884  ;  Stevens  v.  v.  Stephenson,  24  Ohio  St.  48  ;  Mont- 
Curtis,  18  Pick.  227  ;  Campbell  v.  gomery  v.  Breed,  34  Wis.  649 ;  "Weir 
Evans,  45  N.  T.  356 ;  Blair  v.  Fore-  v.  Cram,  37  Iowa,  649. 

hand,     100    Mass.     136;    Ladue    v.  In  some  large  cattle-raising  States, 

Branch,   42  Vt.   574;   1   Sch.  Pers.  e.  ?.  Texas,  an  owner  of  cattle  brands 

Prop.  §  50.  his  animals ;  and  the   brand,  being 

2  See,  besides  cases  supra,  2  Kent  matter  of  public  record,  identifies 
Com.  359  ;  1  Bl.  Com.  297  ;  2  ib.  14 ;  such  property.  State  v.  Haws,  41 
Ibottson  V.  Peat,  3  H.  &  C.  644 ;  Drew  Tex.  161 ;  ib.  168,  186  ;  Allen  v. 
V.  Spaulding,  45  N.  H.  472  ;  Wheatly  State,  42  Tex.  517.  See  more  gener- 
V.  Harris,  4  Sneed,  468 ;  Williams  v.  ally  as  to  legislation  concerning  ani- 
Dixon,  65  N.  C.  416.  The  estray  de-  mals,  1  Sch.  Pers.  Prop.  §  50,  notes, 
cisions  are  very  numerous,  but  not  of  »  i  gch.  Pers.  Prop.  §§  48-51,  97. 
much  general  importance.    In  newly         *  See  2  Bl.  Com   403  •  Inst  2    1 
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§  18.  Stolen  Chattels;  Rights  of  Ownership,  etc.  —  The  doc- 
trine of  chattels  lost  borders  closely  upon  that  of  stolen  chat- 
tels ;  but  the  standing  of  the  taker,  in  the  latter  instance,  is 
found  essentially  different  in  the  circumstance  that  he  has  know- 
ingly deprived  the  true  owner  of  his  property.  The  ancient 
laws  of  Europe  seemed  not  averse  to  substituting  the  king  for 
the  thief,  in  all  respects  except  punishment  for  the  crime  ;  for, 
upon  the  latter's  conviction,  the  stolen  goods  were  confiscated 
to  the  sovereign,  without  paying  the  slightest  regard  to  the 
true  owner's  claim.  But,  in  course  of  time,  men  grew  wiser  ; 
and  it  is  now  our  fundamental  rule  of  personal  property,  that 
no  tnan  shall  be  deprived  of  his  own  property,  without  his 
consent. 1  At  this  day,  the  rightful  owner,  although  out  of 
possession,  has  a  right  to  sell  the  property  of  which  another 
has  wrongfully  deprived  him,  and  to  convey  a  title  sufficient 
for  the  latter  to  set  up  in  order  to  dispossess  the  wrong-doer.  ^ 
As  against  the  thief  or  wrong-doer  :  furthermore,  as  against 
any  subsequent  person  who  has  acquired  possession  with 
knowledge  of  the  theft,  the  true  owner  may  follow  up  and 
regain  the  chattel  which  he  had  never  intended  to  part  with  ; 
for  since  the  thief  himself  had  no  legal  title  to  be  transferred, 
neither  has  one  who  stands  upon  that  title,  at  all  events  where 
he  knew  it  had  been  wrongfully  acquired.^ 

It  matters  not  what  the  purchaser  in  bad  faith  may  have 
paid  for  the  goods  :  the  law  does  not  suffer  the  guilty  par- 
taker to  profit  by  the  thief's  criminal  act.  Upon  conviction 
of  the  thief,  according  to  the  practice  commonly  sanctioned 
by  statute  at  the  present  day,  the  property,  if  in  the  custody 


12 ;   1   Sch.   Pers.    Prop.    §§  48-51.  =  Tome  v.  Dubois,  6  Wall.  648 ; 

Statutes  may  afEect  this  right  of  oc-  Hall  v.  Robinson,  2  Comst.  293  ;  Car- 

cupancy  likewise.    See,  for  instance,  penter  v.  Hale,  8  Gray,  157. 

the  game   laws  of   England,   2  Bl.  '  Possession  of  personal  property, 

Com.  410-419,  and  n.    The  trespasser  obtained  by  talcing  it  by  a  trespass 

on  land  acquires  no  property  in  ani-  from  the   premises    of   the   person 

mals  killed  there  as  against  the  owner  previously  in  possession,   gives  the 

of  the  soU.     Blades  v.  Higgs,  11  H.  L.  trespasser  no   right  as   against  the 

Cas.  621.  other.       Cumberledge   v.    Cole,    44 

1  Hoffman  v.  Carow,  22  Wend.  285 ;  Iowa,  181. 
2  Kent  Com.  321,  323;  2  Bl.  Com. 
449,  450. 
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of  the  law-officers,  becomes  reinvested  in  the  owner,  and.  is 
restored  to  him.i  Neither  reward,  nor  indemnity  for  ex- 
penses incurred,  can  be  demanded  by  the  wrong-doer ;  and 
to  discourage  the  compounding  of  crimes  —  a  practice  to 
which  an  owner  too  naturally  inclines,  so  long  as  the  thief 
can  keep  him  at  arm's  length  —  there  are  frequently  enact- 
ments, founded  in  sound  policy,  which  make  it  a  penal  offence 
even  to  offer  rewards  for  property  stolen  or  lost  in  terms 
purporting  that  money  will  be  paid  and  po  questions  asked, 
on  restitution.^ 

§  19.  Bona  Fide  Holder's  Title  to  Lost  or  Stolen  Chattels.  — 
Justice  demands,  therefore,  and  the  law  concedes,  that  the 
owner  of  lost  or  stolen  personal  property  may  pursue  and  re- 
claim the  chattel  wherever  he  can  find  and  identify  it.  But, 
in  his  pursuit,  he  is  sometimes  met  by  a  countervailing  equity  : 
namely,  that  of  some  holder  of  the  chattel  who  has  acquired 
it  in  good  faith,  and  on  payment  of  a  valuable  consideration. 
Here  the  law  is  in  a  quandary.  It  is  difficult  to  apply  a  just 
rule ;  some  innocent  person  must  needs  suffer  loss.  In  Eng- 
land, the  doctrine  of  sale  in  markets-overt  or  fairs  has  long 
been  enforced  to  meet  such  eases.  Sales  in  markets-overt 
are  available  against  the  original  owner  for  the  protection  of 
an  innocent  purchaser,  even  though  he  bought  the  goods  of 
a  thief.  While,  in  the  country,  there  were  customary  days 
for  market-overt  sales,  and  a  customary  spot  of  ground  for 
particular  kinds  of  goods,  thus  insuring  somewhat  that  pub- 
licity of  transfer  which  the  law  contemplated  as  essential, 
the  owner's  chance  of  recovering  his  goods,  if  they  were  once 
brought  into  London,  was  very  slight;  for,  in  that  city, 
every  shop  where  goods  of  that  particular  sort  were  profess- 
edly exposed  to  sale  was  deemed  for  that  purpose  a  market- 
overt,  and  every  day  of  the  week,  save  Sunday,  a  market 

1  ScattergoodB.  Sylvester,  15  Q.  B.  pledgee  in  general  acquires  no  title. 
506  ;  supra,  §  9.  1  Sch.  Pers.  Prop.  §  406  ;  Singer  Man. 

2  Florence  Sewing-MacWne  Co.  v.  Co.  v.  Clark,  5  Ex.  D.  37  ;  Cooper  v. 
Warford,  1  Sweeny,  433;  Lockhart  Willomatt,  1  C.  B.  672.  See  as  to 
V.  Barnard,  14  M.  &  W.  674  ;  24  &  25  pledge  in  general,  1  Sch.  Pers  Prop 
Vict.  c.  96,  §  102.    If  a  stolen  chattel  Part  III.  c.  5. 

he    pledged   by  a    wrong-doer,   the 
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day.  Such,  for  centuries,  has  been  the  English  rule,  begin- 
ning at  a  period  when  simple  methods  of  corporeal  transfer 
prevailed,  and  extending  down  into  an  age  of  mercantile 
transactions  of  the  most  varied  and  complex  sort.^  This  an- 
tiquated doctrine  of  markets-overt  has  never  been  recognized 
in  the  United  States :  on  the  contrary,  we  find  it  in  several 
States  expressly  repudiated.  ^  Even  in  England  it  has  not 
been  allowed  to  apply  to  transfers  by  gift  or  pledge,  nor  to 
sales  conducted  after  sunset  or  in  closed  shops,  nor  under 
circumstances  inconsistent  with  a  bond  fide  purchase :  in  a 
word,  the  whole  transaction,  through  delivery  and  payment, 
should  be  free  from  artifice  and  stealth,  so  that  the  former 
owner  may  have  a  full  opportunity  of  overtaking  the  goods, 
and  stopping  the  sale  before  it  is  too  late.^ 

The  American  rule  being  to  disregard  this  whole  system 
of  markets-overt,  we  are  thrown  back  upon  the  general  doc- 
trine of  the  civilians  of  Europe,  that  no  one  can  transfer  a 
greater  title  than  he  himself  has.  We  shield  the  true  owner 
from  loss ;  and  consequently  thB  bond  fide  purchaser,  like 
the  dishonest  receiver  and  the  thief,  must  surrender  the 
chattel  to  the  owner,  whose  right  to  lay  hold  of  that  which 
was  taken  without  his  consent,  wherever  he  can  find  it,  is 
thus  put  upon  the  very  strongest  foundation.  The  pur- 
chaser, in  that  event,  has  no  recourse  but  to  the  party  from 
whom  he  purchased ;  he  must  rely  for  indemnity  upon  the 


1  Cundy  v.  Lindsay,  3  App.  Cas.  Clandestine  sale  of  stolen  goods  on 
459.  If  not  purchased  in  market-  the  purchaser's  premises  not  a  market- 
overt,  the  bond,  fide  holder's  title  is  overt  sale.  Hargreave  v.  Spink  [1892] 
infirm.    lb.  1  Q.  B.  25.    Under  act  24  &  25  Vict. 

2  Ventress  v.  Smith,  10  Pet.  161 ;  c.  96,  §  100,  the  property  of  stolen 
Hoffman  v.  Carow,  22  Wend.  285  ;  animals  revests  in  the  true  ovrner  on 
Dame  v.  Baldwin,  8  Mass.  518  ;  Black  conviction  of  the  thief,  notvyithstand- 
V.  Jones,  64  N.  C.  318 ;  Davyson  v.  ing  a  sale  in  market-overt.  Mean- 
Susong,  1  Heisk.  243  ;  2  Kent  Com.  while,  however,  a  bond,  fide  purchaser 
328,  824 ;  Ketohum  v.  Brennan,  53  at  such  sale  is  owner ;  so  that  he 
Miss.  596 ;  79  Penn.  St.  290 ;  Quinn  cannot,  in  absence  of  a  contract  with 
V.  Davis,  78  Penn.  St.  15.  the  true  owner,  claim  the  costs  of 

'  Crane  v.  London  Dock  Co.,   5  keeping  the  animal,  when  a  surrender 

B.  &  S.  313  ;  2  Inst.  713 ;  2  Bl.  Com.  is  demanded.     Walker  v.  Matthews, 

449,  450  ;  Benj.  Sales,  Book  I.,  part  1,  8  Q.  B.  D.  100. 
c.  2,  §  1 ;  Lee  v.  Bayes,  18  C.  B.  599. 
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implied  or  express  warranty  of  title  under  wliicli  he  made 
payment  to  his  vendor.  ^  The  effect  of  this  is  salutary  in  dis- 
couraging dealings  with  irresponsible  parties.  An  auctioneer, 
too,  who  sells  stolen  goods,  has  been  made  answerable  to  the 
true  owner  for  the  proceeds  of  the  sale  paid  over  by  him 
to  the  thief,  notwithstanding  his  own  innocence  of  criminal 
intention.^ 

§  20.  Exception  as  to  Bon^  Fide  Holder  for  Value  of  Nego- 
tiable Instruments.  —  But,  as  concerns  money,  bank-notes,  and 
current  and  not  overdue  negotiable  instruments  lost  or  stolen, 
the  rule  is  well  established,  in  the  courts  both  of  England 
and  America,  that  the  bond  fide  holder,  who  has  paid  a 
valuable  consideration  or  furnished  an  equivalent,  shall 
retain  title  against  any  former  owner,  —  even  against  one 
from  whom  such  chattel  had  been  stolen.  The  only  mate- 
rial questions  here  arising  are  two  :  (1)  whether  the  present 
holder  was  a  purchaser ;  (2)  whether  his  purchase  was  under 
circumstances  of  good  faith  and  without  notice  of  infirm 
title ;  and  the  evidence  is  to  be  submitted  to  the  jury,  as  in 
other  questions  of  fact,  for  decision  according  to  the  weight 
of  testimony.  It  is  not  enough  for  the  owner  dispossessed 
by  loss  or  theft  to  show  that  the  present  holder  had  failed  to 
make  careful  inquiries  as  to  title  before  purchasing,  and  took 
the  same  imprudently ;  for  honest  intent  alone  becomes  the 
vital  issue  wherever  a  valuable  consideration  has  passed; 
nor  are  imprudence  and  negligence  necessarily  inconsistent 
with  good  faith.3     The  same  principle  applies  to  pledgees  or 

1  Ventress  v.  Smith,  and  other  au-  three  years  is  held  to  divest  the 
thorities  cited  s«pra.  See  Sales,  i»/ra,  rights  of  the  original  owner  of  a 
as  to  the  doctrine  of  warranty,  stolen  chattel.  Garrett  v.  Vaughan, 
Whether  the  theft  was  a  larceny  at  1  Baxt.  113. 

common  law  or  by  statute,  a,  pur-  »  Goodman  v.  Simonds,  20  How. 

chaser  from  the  thief  gets  no  title.  343  ;  Backhouse  v.  Harrison,  5  B.  & 

Breckenridge  v.  McAfee,  54  Ind.  141.  Ad.   1098  ;    Hamilton  v.  Vought,   5 

2  Hoffman  v.  Carow,  22  Wend.  285  ;  Vroom,  187,  disapproving  Gill  v. 
§  630  a.  See  also  Sharp  v.  Parks,  48  Cubltt,  3  B.  &  C.  466  ;  2  Pars.  Bills 
m.  511.  Adverse  possession  usually  &  Notes,  263-279,  and  cases  cited ; 
strengthens  one's  title  in  the  lapse  of  13  East,  130  ;  Brush  v.  Scribner,  11 
time.  Supra,  §  6.  And  in  Tennes-  Conn.  888 ;  1  Soh.  Pers.  Prop.  §  458  ; 
see  even  the  adverse  possession  of  a  Raphael  v.  Bank  of  England,  17  C.  B. 
bona  fide  purchaser  for  a  period  of  161.    But  as  to  overdue  paper  if  dis- 
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others  who  have  advanced  bond  fide  upon  the  security  of  such 
property ;  and  liens  thus  created  must  be  discharged  before 
the  true  owner  can  recover  absolutely  what  belongs  to  him.^ 

Why  the  equity  of  holders  for  value  should  be  so  strongly 
upheld  in  property  of  this  description,  while,  as  to  other 
chattels,  it  is  not  permitted  in  our  American  courts  to  defeat 
the  claims  of  any  owner  wrongfully  dispossessed,  may  not 
clearly  appear  at  first  glance ;  and,  indeed,,  the  distinction 
has  not  always  been  applied  with  perfect  legal  consistency. 
The  reason  is  doubtless  found  in  the  circumstance,  that  title 
and  the  preceding  holder's  good  credit  may  readily  be  taken 
into  account,  wherever  one  seeks  to  purchase  or  advance 
money  upon  a  horse,  a  bale  of  goods,  and  the  like,  which 
might  not  often  change  hands ;  while  it  cannot  so  well  in 
the  case  of  commercial  paper,  and,  still  more,  of  money, 
which  may  constantly  circulate  in  the  community  as  a 
medium  of  exchange,  or  for  the  mutual  adjustment  of  debts 
and  credits,  on  a  valuation  easily  referred  to  the  face  of  each 
chattel.  Thus  much  does  the  law  concede  to  mercantile 
convenience.  And  the  same  privilege  has  been  extended  by 
the  latest  cases  to  coupon-bonds  and  various  other  kinds  of 
negotiable  or  quasi  negotiable  securities.^ 

§  21.  The  Same  Subject.  —  It  follows,  then,  that  one  liable 
on  a  lost  or  stolen  negotiable  security  discharges  himself  by 
payment,  in  good  faith,  to  any  bond  fide  holder  thereof,  who 
has  the  instrument  at  hand  to  give  up  to  him;  but  as  this 
rule  will  not  always  suffice  for  a  debtor's  protection,  inas- 
much as  the  holder's  title  may  have  been  acquired  in  bad 

credited,  the  privilege  does  not  ap-  avail    himself    of    his    opportunity, 

ply.      Vermilye  v.  Adams  Express  But  where  one  makes  only  a  nominal 

Co.,  21  Wall.   138.    Nor  where  the  payment  for  the  instrument  prior  to 

third  party  took  the  chattel  by  way  receiving  notice  of  the  true  claimant's 

of  gift,  or  received  previous  notice  of  title,  he  is  not  entitled  to  protection 

the  infirmity  of  the  title.    Shaw  v.  as  a  bond,  fide  purchaser.    Haesig  v. 

Merchants'    Bank,   101    U.  S.    557.  Brown,  34  Mich.  503. 
The  late  case  of  Seybel  v.  Nat.  Cur-  i  See  vol.  i.  §§  403,  408. 

rency  Bank,  54  N.  Y.  288,  goes  very  2  gee  1  Sch.  Pers.  Prop.  §§  406, 

far  in  sustaining  the  rights  of  a  pur-  458 ;  Hathaway  v.  Haynes,  124  Mass. 

chaser  who  has  means  of  ascertaining  311. 


the  defect  of  title,  hut  neglects  to 
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faith,  or  upon  notice  of  infirmity  such  as  should  have  put  him 
on  guard,  legislation  sometimes  extends  the  debtor's  indem- 
nity to  all  cases  of  bond  fide  payment  made  by  him  upon  the 
instrument.  1  If  the  debtor  has  received  seasonable  notice 
from  the  dispossessed  owner  before  actual  payment  at  matur- 
ity, it  would  appear  to  be  unjustifiable  in  him  to  pay  any 
party  who  may  present  the  lost  or  stolen  instrument  without 
inquiry  :  his  safer  course,  if  the  true  ownership  be  in  doubt, 
is  to  interplead  the  parties,  or  otherwise  remit  them  to  the 
courts  for  a  final  adjustment  of  the  dispute.^ 

§  22.    Rule  of  Larceny ;  When  a  Finder  may  be  treated  as  a 
Tbief.  —  While   the   thief's   transfer  may  avail  to  clothe   a 


1  See  Stat.  24  &  25  Vict.  c.  96, 
§  100 ;  Benj.  Sales,  Book  I.,  pt.  1, 
o.  2,  §  1. 

^  See  McLaughlin  v.  Waite,  5 
Wend.  404  ;  2  Kent  Com.  357  and  n. 
The  purchase,  thoiigh  bond,  fide,  of 
a  negotiable  instrument  with  indorse- 
ment erased,  or  otherwise  mutilated 
so  as  on  its  face  to  give  warning  of 
infirmity,  is  void.  Colson  o.  Arnot, 
57  N.  Y.  253;  1  Sch.  Pers.  Prop. 
§  458 ;  Force  v.  City  of  Elizabeth,  28 
N.  J.  Eq.  403.  But  a  genuine  instru- 
ment, by  being  thus  altered  or  mu- 
tilated, remains  obligatory,  and  may 
be  enforced  by  the  true  owner.  28 
N.  J.  Eq.  403;  29  N.  J.  Eq.  587; 
supra,  §  16.  But  the  mere  alteration 
of  the  number  of  a  stolen  negotiable 
bond  is  held  insufficient  spoliation  to 
give  warning  of  infirmity  on  its  face, 
and  the  honO,  fide  purchaser  from  a 
thief  is  protected  accordingly.  29 
N.  J.  Eq.  587  ;  Berdsell  v.  Russell,  29 
N.  Y.  220  ;  Commonwealth  ■«.  Sav- 
ings Bank,  98  Mass.  12.  Eorged 
paper  in  general  and  negotiable  in- 
struments not  genuine  are  worthless 
to  the  bond,  fide  purchaser.  Colson 
V.  Arnot,  57  N.  Y.  253.  A  genuine 
note  which  was  never  delivered  by 
the  maker,  but  was  put  into  circula- 
tion wrongfully  by  one  who  has  no 
right  to  the  paper,  is,  moreover,  held 
worthless  even  in  the  hands  of  a 
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bond,  fide  holder  ;  though  it  cannot 
be  said  that  the  rule  in  this  respect 
is  fully  established.  Ba:xendale  v. 
Bennett,  3  Q.  B.  D.  525 ;  Burson  v. 
Huntington,  21  Mich.  415,  disapprov- 
ing Shipley  v.  Carroll,  45  111.  285. 
But  see  Clarke  v.  Johnson,  54  111. 
296 ;  38  Wis.  43.  And  as  to  an  in- 
dorsement fraudulently  procured,  see 
Foster  v.  Mackinnon,  L.  R.  4  C.  P. 
704.  See  further.  Big.  Bills  &  Notes, 
2d  ed.  573  et  seq. ;  2  Pars.  Bills  & 
Notes,  255-263.  Such  a  case  may  be 
distinguished  from  that  of  a  note  once 
operative  by  delivery,  and  afterwards 
lost  or  stolen  ;  also  from  cases  where 
there  has  been  culpable  negligence  on 
the  maker's  part  in  allowing  the  note 
to  get  into  circulation. 

The  rule  which  protects  a  bonlt 
fide  holder  for  value  is  available  at 
the  present  day  to  the  holder  of  simi- 
lar negotiable  instruments  by  way  of 
pledge  or  collateral  security,  so  far 
as  may  be  requisite  to  protect  his 
advances.  And  if  an  owner,  more- 
over, by  his  own  careless  acts,  holds 
out  another  as  his  agent  for  the  sale 
or  pledge  of  similar  instruments,  he 
may,  as  an  innocent  party  with  the 
lesser  equity,  be  postponed  in  rights 
to  one  who  has  parted  with  his  own 
means  on  the  strength  of  the  appar- 
ent authority.  1  Sch.  Pers.  Prop. 
§§  403,  408. 
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stranger  with  the  rights  of  ownership  to  the  limited  extent 
just  noticed,  not  only  is  his  own  title  invalid,  but  he  may  be 
criminally  indicted  for  larceny.  Yet  larceny  is  a  crime  not 
always  to  be  defined  with  accuracy.  For,  supposing  one  has 
obtained  goods  under  false  pretences,  he  may  yet  pass  them 
off  by  sale  to  a  bond  fide  stranger,  so  as  to  prevent  the  de- 
frauded owner  from  following  them  further,  provided  the 
latter  had  intended  parting  with  ownership  to  the  deceiver 
in  the  first  place  :  though  it  is  otherwise  in  cases  where  the 
circumstances  show  a  transaction  lacking  this  element  of  a 
defrauded  owner's  consent ;  where,  for  instance,  possession, 
but  not  a  right  of  property,  was  the  right  intended  to  be 
conferred. 1 

And  how  is  it  where  the  finder  takes  goods  which  some 
one  has  left  behind,  but  which  do  not  appear  to  be  derelict  ? 
The  doctrine  of  Ulpian  made  it  theft  for  a  finder  to  convert 
to  his  own  use,  animo  lucrandi,  property  which  he  had  no 
reason  to  believe  had  been  abandoned.  Our  modern  juris- 
prudence shrinks  from  applying  so  severe  a  test.  True,  a 
felonious  intent  on  the  finder's  part,  at  the  time  of  appro- 
priation, makes  the  act  criminal  wherever  he  has  observed 
marks  or  learned  facts  enabling  him  to  ascertain  the  true 
owner.  Indeed,  the  rejection  of  subsequent  as  well  as  simul- 
taneous information,  pointing  out  the  true  owner,  has  fur- 
nished ground  for  legal  conviction, — the  intent  manifested 
at  the  time  of  finding,  and  consistently  pursued,  to  deprive 
the  owner,  whoever  that  owner  might  possibly  prove  to  be. 
But,  in  general,  a  mere  intent  to  appropriate  to  one's  self 
something  found  can  hardly  be  deemed  criminal,  or  justify  a 
prosecution,  so  nearly  is  it  generated  from  the  universal  right 
of  occupancy.^ 

§  23.  Miscellaneous  Instances ;  Unclaimed  Goods  ;  Unknown 
Creditor,  etc.  —  There  are  other  instances  of  chattels  without 

1  Kingsford  v.  Merry,  11. Ex.  577.  Crim.  Law,  5th  ed.  §§  812,  813,  881. 
See  Fraudulent  Sales,  infra,  where  But  there  are  local  statutes  which 
the  subject  is  considered  at  length.  impose  special  duties  on  the  finder  of 

2  See  2  Kent  Com.  357 ;  supra,  property,  and  prescribe  correspond- 
§  14  ;  Eeg.  v.  Moore,  8  Cox  C.  C.  416 ;  ing  penalties.  Want  of  promptness 
People  V.  CogdeU,  1  Hill,  94 ;  2  Bish.  in  searching  out  the  owner  does  not 
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an  owner,  which  might  appropriately  be  referred  to  the  gen- 
eral rule  of  occupancy,  though  neither  derelict,  lost,  or  stolen 
goods,  in  a  strict  sense.  Such  are  goods  unclaimed  in  the 
hands  of  some  trustee  or  bailee,  deposits  in  a  bank,  and  debts 
due  from  parties  ;  where,  as  often  happens,  the  rightful  owner 
or  creditor  is  not  made  aware  of  his  rights.  It  may  be,  in 
such  a  case,  that  the  owner  is  in  ignorance,  and  would  still 
assert  his  rights,  should  any  notice  reach  him  ;  or  it  may  be 
he  has  died.  The  usual  consequence  is,  that  the  party  who 
should  have  handed  over  the  goods,  or  paid  the  debt,  enjoys 
ownership  and  dominion  without  the  trouble  of  making  a 
discovery  ;  and,  profiting  by  time  and  secrecy,  he  may  come 
at  last  to  own  that  which  he  really  owed. 

Over  all  property  of  this  sort,  the  State,  as  trustee  for  the 
true  owner,  should  one  be  found,  otherwise  on  behalf  of  the 
public,  may  properly  assume  control ;  and  that  legislation 
reaches  in  this  direction  is  apparent  by  reference  to  recent 
acts  in  some  of  the  United  States,  which  require  certain  cor- 
porations to  publish  regular  lists  of  unclaimed  dividends  and 
deposits;  also  causing  goods  transported  by  common  carriers, 
which  remain  unclaimed  after  a  certain  period,  to  be  adver- 
tised, and  sold  at  auction ;  the  proceeds,  after  the  payment 
of  all  expenses  and  charges,  to  be  turned  over  to  the  public 
treasury.^  And  as  to  the  goods,  effects,  and  credits  of  per- 
sons who  have  died  leaving  no  known  heirs  in  the  State, 
certain  public  officers  are  appointed,  under  local  statutes, 
with  power  to  demand,  collect,  sue,  and  to  settle  the  estate 
as  in  ordinary  administration;  the  State  taking  whatever 
balance  may  finally  remain  for  distribution,  in  default  of  a 
known  widow,  husband,  or  kindred,  surviving  the  person 
deceased. 2 

§  24.  Certain  Chattels  not  recognized  as  Property.  —  Here 
it  might  be  added  that  the  law  regards  some  things  as  not  the 
proper  subject  of  title  in  the  full  sense.     This,  in  one  aspect, 

prove  felonious  intent.    22  HI.  App.  2  See  Colchester  v.  Law,  L.  R.  16 

177.  Eq.  253 ;  Parker  v.  Kiickens,  7  Allen, 

1  Mass.  Gen.  Sts.  c.  80  ;  Act  1864,     509. 
c.  139. 
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is  because  they  are  deemed  not  worth  owning.  Hence  ver- 
min and  base  animals  have  been  treated  as  not  the  subject  of 
larceny,  because  essentially  valueless  ;  and  so  it  was  formerly 
with  choses  in  action  or  incorporeal  chattels  personal ;  ^ 
though  the  rule  is  now  quite  different  as  respects  documents 
evidencing  a  money  right.^  But  while  the  worthlessness  of 
the  thing  might  thus  furnish  exemption  from  criminal 
penalties,  a  dispossessed  owner  might  nevertheless  pursue 
his  civil  remedies  on  the  theory  of  a  title  which  was  valuable 
by  his  own  estimate  ;  ^  a  thing  being  often  prized  by  him  to 
whom  it  belongs  far  beyond  its  intrinsic  worth,  as  in  the  case 
of  an  antiquary,  collecting  coins  or  stamps. 

But  again  the  law  may  well  refuse  its  full  protection  to 
property  in  certain  instances  because  of  its  spurious  or  hurt- 
ful character,  and  on  strict  grounds  of  public  policy.  Thus, 
obscene  books  and  implements,  a  burglar's  or  gambler's  tools, 
or  counterfeit  money,  are  not  the  subject  of  larceny,  and  may 
even  be  seized  and  confiscated  under  appropriate  acts  ;  nor, 
as  it  appears,  could  civil  remedies  be  invoked  in  aid  of  an  in- 
dividual's title,  if  the  ownership  and  use  of  such  things  were 
essentially  and  under  all  circumstances  wrongful.*  But  one's 
private  property,  if  a  fit  subject  of  ownership,  is  not  to  be 
appropriated  by  other  individuals,  not  even  by  officers  of  the 
law,  under  any  system  of  government ;  though  there  exists, 
as  all  admit,  a  public  right  to  confiscate  to  a  certain  extent 
and  under  the  due  process  of  law.  Hence  in  this  country 
the  title  to  a  prisoner's  money  on  his  person  at  the  time  of 
his  arrest,  as  also  to  his  private  household  goods,  remains  his 
accordingly,  unaffected  by  his  crime  or  capture.^ 

§  25.  True  Owner's  Title,  ho'w  divested;  General  Hule. — 
In  general,  the  title  of  what  deserves  the  name  of  property 

1  See  1  Schoul.  Pers.  Prop.  §  50  ;  standing  prohibitory  laws.  Fuller  ■». 
Rex  V.  Brooks,  4  C.  &  P.  131.  Bean,  30  N.  H.  181 ;  25  N.  H.  537  ; 

2  1  Schoul.  Pers.  Prop.  §  90.  Brown  v.  Perkins,  12  Gray,  89.  It  is 
'  1  Schoul.  Pers.  Prop.  §  50.  only  under  certain  conditions  that 
*  See  De  Wutz  v.  Hendricks,   9     their  sale  and  use  is  to  be  pronounced 

Moore,  586 ;  Spalding  v.  Preston,  21  illegal  at  all.    And  the  same  may  be 

Vt.  9.     But  spirituous  liquors  are  the  said  of  arsenic  or  gunpowder, 
subject  of  ownership,  with  the  usual  ^  See  Riokers  v.  Simoox,  1  Utah 

civU  remedies  in  the  owner,  notwith-  T.  33. 
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in  chattels  can  only  pass  from  the  owner  by  his  own  consent 
and  voluntary  act  or  by  due  operation  of  law.^  Title  may, 
however,  be  transferred,  by  means  of  agents  ;  and  the  acts  of 
an  agent  performed  within  the  scope  of  his  apparent  authority 
may  thus  bind  a  principal.^ 

§  26.  Summary  of  Modern  Doctrine  of  Occupancy.  — -  On 
the  whole,  as  the  reader  must  have  perceived,  the  means  of 
acquiring  title  to  chattels  by  occupancy  are  strictly  confined 
in  our  modern  practice.  Not  only  has  the  primitive  right 
itself  disappeared  far  into  the  early  domains  of  history,  but 
occupancy,  even  as  applied  to  perfected  chattels  which  are 
casually  thrown  open  to  ownership,  has  been  greatly  hedged 
in  by  sovereign  command  and  public  legislation.  The  ten- 
dency of  our  modern  jurisprudence  is  clearly  to  take  from 
the  individual  all  title  to  valuable  goods  abandoned,  lost, 
and  stolen, — to  all  chattels,  in  fact,  which  appear  to  have  no 
known  owner,  —  and  to  vest  tlie  privileges,  present  and  pro- 
spective, of  a  finder,  in  the  State  ;  no  longer  the  State  as  per- 
sonified in  a  monarch  who  grasps  at  the  property  for  the 
personal  gratification  of  himself  and  his  favorites,  but  the  State 
in  the  generous  and  enlightened  sense  of  the  public,  of  the 
whole  people  ;  subject,  however,  to  allowing  a  fair  remuner- 
ation to  the  finder  for  his  services  and  his  honesty.  This 
modern  idea  is  theoretically  just ;  just,  too,  in  practice,  where 
the  expenses  of  securing  the  property  can  be  kept  down. 
Policy,  and  the  claims  of  order  and  tranquillity,  afforded  the 
early  justification  for  public  interference  with  individual  oc- 
cupancy :  to  this  should  now  be  added,  the  desire  to  enrich 
a  whole  community  in  preference  to  single  members. 

But  the  chief  glory  of  our  modern  occupancy  legislation 
appears  in  the  humane  and  just  regard  which  is  paid  to  the 
dispossessed  owner  who  has  never  intended  abandoning  his 
fundamental  rights.  Some  of  the  old  feudal  expedients,  such 
as  a  brief  prescription  for  confirming  a  thief's  title,  and  con- 
fiscation, whereby  the  king  himself  became  by  substitution  a 

1  Saltus  V.  Everett,  20  Wend.  366  ;  2  gee  this  doctrine  as  applied  in 
Quinn  v.  Davis,  78  Penn.  St.  15.  various  instances,  supra,  §  21,  notes, 

and  post,  under  Gifts  and  Sales. 
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robber  of  the  goods  for  which  his  subject  had  swung,  have 
not  stood  the  modern  tests.  The  true  owner  has  now,  and 
always  should  have  had,  a  fair  chance  to  regain  that  which 
had  passed  from  him  without  his  consent ;  not  even  the  care- 
less bond  fide  purchaser,  except  as  to  negotiable  instruments, 
standing  quite  as  securely  as  of  old.  Whenever  the  State  lays 
hold  of  the  vacant  goods,  it  is,  as  the  drift  of  American  legis- 
lation plainly  indicates,  not  only  with  the  intent  of  subjecting 
it  to  the  demands  of  the  true  owner,  whoever  he  may  be,  but 
likewise  for  instituting  a  proper  search  for  him  ;  the  chattel, 
or  its  proceeds,  finally  reverting  to  the  public,  in  most  in- 
stances, by  a  title  paramount,  indeed,  to  that  of  the  private 
occupant,  but  only  perfect,  as  to  the  former  owner,  when  it 
becomes  reasonably  certain  that  no  one  exists  to  claim  on  his 
behalf,  or  there  has  been  a  delinquency  in  asserting  his  right 
tantamount  to  utter  abandonment  of  title. 


CHAPTER   II. 

TITLE  TO  PBODUCTS;   ACCESSION  AND   CONFUSION. 

8  27.  Chattels  newly  produced:  General  Products;  Acces- 
sion ;  Confusion.  —  Having  considered  how  title  may  be  ac- 
quired in  any  chattel,  already  existing  in  its  perfect  state, 
which  may  appear  at  the  time  to  have  no  owner,  we  proceed 
to  those  things  personal  which  newly  present  themselves  for 
ownership,  because  newly  produced,  —  the  results  of  brain 
creation,  or  the  offspring  of  animals,  or  what  we  call  income 
and  profits,  or,  it  may  be,  the  working  up  of  materials  of 
certain  kinds  to  form  some  new  and  distinct  chattel,  or  the 
aggregate  of  mingled  chattels.  Let  us  consider,  then,  in  the 
present  chapter,  I.  The  Title  to  General  Products  ;  II.  Acces- 
sion ;  III.  Confusion. 

§  28.  Title  to  General  Products;  Creations  of  the  Brain. — 
I.  As  to  the  title  to  general  products.     In  patent  rights  and 
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copyrights,  we  find  useful  and  valuable  kinds  of  personal  prop- 
erty, the  creation  of  human  intellect ;  and  as  to  all  such  prod- 
ucts, municipal  law  now  regulates  and  secures  the  title  to 
the  author  or  inventor  for  a  fixed  period.  Every  one  has 
a  natural  dominion  over  his  own  ideas,  whether  it  be  to  im- 
part them  to  others,  or  confine  them  to  himself  :  but  this  nat- 
ural right  is  not  found  sufficient  of.  itself  to  exclude  others 
in  society  from  making  use  of  such  fruits  of  the  brain  as 
are  once  communicated ;  and  hence  the  protection  is  essen- 
tial, for  the  promotion  of  science  and  the  arts,  which  legisla- 
tion now  accords  in  the  nature  of  a  monopoly  grant  to  the 
originator  of  something  new  and  useful  for  addition  to  the 
world's  stock  of  knowledge.  The  modern  law  of  patents  and 
copyrights  in  England  and  America  rests  upon  statutes  of 
local  force,  subject  to  local  modification ;  and  it  is  doubtful 
whether  authors  and  inventors  can  be  said  to  have  had  any 
valuable  privileges  of  this  character  at  the  common  law,  or 
to  enjoy  at  this  day  the  exclusive  benefit  of  their  brain  prod- 
ucts otherwise  than  through  legislative  enactment.^ 

§  29.  Title  to  Products :  Increase  of  Animals ;  Income  of 
Capital,  Profits,  etc.  —  The  increase  of  domestic  animals  gen- 
erally belongs  to  the  owner  of  the  female,  the  proprietor  of 
the  male  taking  no  share.  But,  where  the  female  is  hired 
for  a  limited  period,  the  hirer,  in  absence  of  contrary  stipu- 
lation, will  take  the  increase  as  temporary  proprietor  ;  ^  and 
similar  favor  has  been  shown  to  the  beneficiaries  with  a  life 
interest  in  such  property ;  ^  all  this  agreeably  to  the  apparent 
intention  of  the  owner.  The  beneficial  enjoyment  of  any 
chattel,  in  fact,  must,  of  necessity,  carry  with  it  the/ enjoy- 
ment of  whatever  that  chattel  produces  ;  and  whether  it  be  in 

1  The  subject  of  Patents  and  Copy-  400 ;  Buckmaster  v.  Smith,  22  Vt. 
rights  has  been  fully  discussed  in  1  203;  Sales,  post;  Leavitt  v.  Jones, 
Sch.  Pers.  Prop.  §§  518-541.  54  Vt.  423.     Even  though  change  of 

2  Putnam  v.  "Wyley,  8  Johns.  432  ;  possession  by  the  sale  be  insufficient 
Stewart  v.  Ball,  33  Mo.  154 ;  1  Sch.  against  the  seller's  creditors,  yet  the 
Pers.  Prop.  §  51.  But  see  Allen  v.  sale  itself  gives  progeny  to  the  pur- 
Allen,  2  Penn.  166.  The  sale  of  chaser  who  is  in  joint  possession, 
female  animals  passes  their  future  Wolcott  v.  Hamilton,  61  Vt.  79. 
offspring.  Hull  v.  Hull,  48  Conn.  s  1  Sch.  Pers.  Prop.  §  142  ;  Horry 
250  ;. Elmore  v.  Fitzpatriok,  56  Ala.  v.  Glover,  2  Hill  Ch.  521 
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the  shape  of  income  on  invested  capital,  or  profits  accruing 
from  the  employment  of  some  specific  chattel,  such  as  a  ship, 
a  coach,  or  a  sewing-machine,  the  owner  for  the  time  being 
of  the  principal  thing,  with  a  certain  definite  period  of 
dominion,  is  presumably  the  owner,  too,  of  its  products. 
Were  the  rule  otherwise,  temporary  ownership,  like  that  of 
a  hirer  or  a  life  beneficiary,  would  frequently  prove  a  burden 
instead  of  a  blessing.  The  right  to  enjoy  products,  then, 
is  not  always  that  of  the  ultimate  owner  alone  :  a  temporary 
proprietor  for  a  substantial  period,  under  a  suitable  express 
or  implied  contract,  such  as  the  charterer  of  a  ship  or  the  hirer 
of  a  coach,  is  entitled  to  profits  or  income  as  incidental  to 
the  beneficial  enjoyment  for  which  he  contracted.  But  other 
considerations  would  arise  if  he  took  the  chattel,  not  as 
beneficiary,  but  in  trust  for  some  one  else,  or  as  mere  security 
for  a  debt  due  him,  or  by  virtue  of  some  contract  which  was 
not  intended  to  give  the  holder's  possession  the  dignity  of  a 
temporary  and  personal  proprietorship.  And  it  is  to  be  ob- 
served, that  contracts  of  chattel  hire  may  furnish  two  sorts 
of  income :  one,  the  hire-money,  for  the  beneficial  enjoyment 
of  the  owner  who  lets  the  thing  ;  the  other,  the  immediate 
product  or  profits  or  income  from  use  of  the  thing  itself,  for 
the  beneficial  enjoyment  of  the  hirer,  whose  actual  loss  or 
advantage  is  in  strictness  computed  by  calculating  the 
difference.  1 

§  30.  Accession  considered  as  a  Rule  of  Title;  Definition,  etc. 
—  II.  We  come,  next,  to  accession.  Personal  chattels  of  the 
corporeal  sort  take  the  widest  possible  variety  of  classification 
and  development  in  an  age  of  scientific  progress.  The  same 
materials  may  be  applied  by  human  ingenuity  to  a  variety  of 
useful  shapes  and  conditions  for  valuable  purposes.  Now, 
where  the  several  materials  which  constitute  any  complete 
chattel  are  those  of  one  owner,  who  has  likewise  applied  his 
own  labor  exclusively  to  its  making,  it  is  plain  that  the 
chattel  is  his  own,  to  do  with  it  as  he  pleases ;  saving,  of 

1  See  Sohoul.  Bailments,  in  general,  flciary  of  chattels  under  some  testa- 
as  to  this  temporary  proprietorship,  mentary  or  other  trust,  for  a  limited 
A  similar  rule  applies  to  the  bene-    period  of  enjoyment. 
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course,  any  riglits  of  an  inventor  under  a  patent  limiting  the 
use  of  his  prior  ideas,  which  may  have  been  infringed  upon. 
Thus  far,  there  is  no  controversy.  But  supposing  the  dif- 
ferent materials  which  went  to  make  up  the  chattel  in  its 
present  state  belonged  to  different  parties ;  or  one  owned  the 
materials,  while  another  applied  the  labor :  to  whom  shall 
the  law  assign  the  ownership  of  the  whole  thing?  For  it 
may  be  that  the  chattel,  as  now  existing,  is  worth  far  more 
than  the  sum  of  the  materials  of  which  it  was  composed.  It 
is  here  that  disputes  will  frequently  arise  ;  and  the  doctrines, 
at  first  sight  somewhat  subtle  and  abstruse,  which  the  civil 
and  common  law  have  long  applied,  deserve,  therefore,  an 
extended  notice. 

Under  the  general  head  of  Accession  —  a  topic  not  whoUy 
confined  to  new  species  of  chattels,  but  covering  all  instances 
of  chattels  united  to  other  chattels  or  with  the  ground,  natu- 
rally or  artificially,  including  the  bestowal  of  one  man's  work 
on  another  man's  materials,  and  with  a  further  application  to 
real  property  which  is  beyond  the  limits  of  this  treatise —  are 
determined  questions  of  title  to  the  new  chattel,  or  the  old 
chattel  with  its  newly  incorporated  materials,  or  the  land 
with  its  annexed  chattels,  as  the  case  may  be.  The  doctrines 
of  accession  come  down  to  us  from  Rome.  Bracton  and  the 
year-books  recognized  them  in  the  earliest  period  of  English 
law ;  and  they  are  constantly  applied  by  the  courts  of  the 
United  States  at  the  present  day,  when  such  controversies 
arise. 

§  31.  Old  Distinction  as  to  creating  some  Ne-w  Species  or  not. 
—  The  first  principle  of  the  law  of  accession  is  commonly  said 
to  be,  that  if  any  given  corporeal  substance  receives  after- 
wards an  accession  by  natural  or  artificial  means,  but  is  not 
changed  into  a  new  species  thereby,  the  original  owner  of 
the  thing  is  entitled  to  the  thing  in  its  later  improved  con- 
dition.i 

§  32.  Closeness  with  which  Component  Parts  are  thus 
united.  —  But  this  rule  is  not  to  be  applied  without  due  re- 

1  2  Kent  Com.  360,  361 ;  2  Bl.  Com.  404 ;  Eaton  v.  Monroe,  52  Me. 
63 ;  Belts  v.  Lee,  5  Johns.  348. 
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gard  to  the  closeness  with  which  materials  may  have  been 
blended ;  for  we  are  here  to  suppose,  not  indeed  an  entirely 
new  kind  of  chattel,  with  its  original  elements  undistinguish- 
able,  but  such  a  permanent  union  rather  of  the  component 
parts,  that  to  attempt  to  take  them  apart  would  cause  so 
much  damage  in  proportion  to  the  value  of  the  separate  parts 
as  to  make  severance  impracticable.  Thus,  to  attach  one 
man's  watch  to  another  man's  chain,  or  the  car  of  one  railroad 
company  to  another  company's  engine,  calls  for  no  rule  of 
accession ;  while  sewing  one  man's  silk  into  another  man's 
coat  would. 

This  fundamental  distinction  between  the  practically  sepa- 
rable and  the  practically  inseparable,  though  an  eminently 
proper  one,  is  not  so  obvious  as  to  have  been  always  borne 
in  mind ;  it  suggests,  too,  that,  with  modern  inventions  and 
appliances,  some  of  the  ancient  illustrations  of  accession  may 
have  become  untrustworthy. 

§  33.  Element  of  Comparative  Values.  —  Nor  is  the  rule  of 
accession  applicable  without  a  reasonable  regard  to  compara- 
tive values  :  for,  as  this  word  "  accession  "  implies,  it  is  the 
principal  thing,  that  of  the  most  importance  and  value,  which 
must  draw  after  it  the  title  to  whatever  is  accessory ;  and 
hence  the  owner  of  the  most  valuable  component  part  is  he 
whom  the  law  selects  in  preference,  if  it  may,  as  owner  of  the 
whole ;  ^  suitable  recompense  being  given  to  the  other  party, 
if  a  worthy  one. 

Most  of  the  modern  accession  cases  involve  this  important 
element,  —  the  bestowal  of  one  man's  labor  in  enhancing  the 
worth  of  another  man's  materials.  And  here,  again  (suppos- 
ing the  materials  to  have  been  taken  by  no  wilful  trespasser), 
the  test  of  comparative  values  should  be  applied.  Thus,  if  a 
goldsmith  melts  up  another  man's  gold  into  a  vase,  the  owner 
of  the  gold  becomes  the  owner  of  the  vase,  notwithstanding 
the  goldsmith  has  supplied  accessory  labor  and  some  slight 
materials  towards  the  valuable  result.     And  so  with  casting 

1  See  Bouv.  Diet.  "Accession,"  34;  Beers©.  St.  John,  16  Conn.  322; 
"Adjunction;"  2  Kent  Com.  360,  Wetlierbee  v.  Green,  22  Micli.  311; 
861 ;  2  Bl.  Com.  404  ;  Inst.  2,  1.  25,     Pulcifer  v.  Page,  32  Me.  404. 

35 


§  34  TITLE  TO  PERSONAL  PKOPBETT.    [PAET  IV. 

bullets.  But  supposing  skilled  labor  of  a  high  sort  to  have 
been  honestly  bestowed,  —  as  that  of  an  accomplished  painter 
upon  a  piece  of  canvas,  or  a  sculptor  upon  a  block  of  marble, 
—  can  any  one  doubt,  the  material  being  of  so  little  value  as 
compared  with  the  artistic  work,  that  the  finished  painting 
or  statue  becomes  the  property  of  the  artist  ?  It  would  be 
ridiculous,  say  the  Institutes  of  Justinian,  that  a  pictute  of 
Apelles  or  Parrhasius  should  be  deemed  a  mere  accessory  to 
a  worthless  tablet.  Kent  observes  that  the  Roman  law  was 
quite  inconsistent  on  this  point ;  for,  if  a  fine  poem  or  history 
were  written  on  another  man's  parchment  or  paper,  the  work 
belonged  to  the  owner  of  the  parchment  or  paper,  and  not  to 
the  author ;  an  instance  in  which  Pothier  and  Toullier  lay 
down  the  contrary  rule.^ 

In  general,  the  honest  bestowal  of  labor,  whether  with  or 
without  the  slight  addition  of  materials,  upon  the  materials 
of  another,  will  give  to  the  owner  of  the  principal  materials 
the  right  to  the  finished  chattel,  unless  the  value  of  the  chat- 
tel has  become  so  greatly  enhanced  by  the  workmanship  as  to 
be  out  of  all  fair  proportion  to  the  worth  of  the  materials 
taken ;  in  which  latter  case,  the  principal  value  consisting  in 
the  workmanship  and  added  materials,  justice  requires  that 
the  materials  originally  taken  become  the  accessory,  so  as  to 
vest  the  whole  chattel  in  the  party  supplying  work,  with 
suitable  compensation  to  the  owner  of  original  materials. 

§  34.  Test  of  New  Species  or  not;  whether  suitable. — 
The  first  principle  of  accession  laid  down  by  our  writers  is 
confined  in  terms  to  cases  where  no  new  species  of  chattel  is 
created;    or,  to  use  a  test,  where  the   identity  of   original 

1  2  Kent  Com.  362,  citing  De  rer.  expressed  them  upon  paper  belonging 
div.  2,  1,  §  34;  Pothier,  Droit  de  to  a  stranger.  Would  not  our  law, 
Propri^t^,  n.  169-192 ;  Toullier,  torn,  upon  such  grounds,  confer  the  title 
iii.  pp.  73-79.  But,  as  to  this  last  to  the  wi-iting  upon  the  writer,  with 
case,  the  question  involved  seems  compensation  to  the  owner  of  the 
not  so  much  that  of  intrinsic  value  paper,  even  though  it  were  but  a 
in  filled-up  paper,  as  whether  ideas  private  letter  of  no  intrinsic  value, 
valuable  or  worthless  ought  ever  to  instead  of  some  valuable  literary  pro- 
be allowed  to  go  to  third  parties  or  duction,  unless  the  writer  had  made 
the  public,  against  the  writer's  con-  public  dedication  of  it  ?  1  Schoul. 
sent,  simply  because  the  latter  had  Pers.  Prop.  §§  64,  518 
36 


CHAP.  II.]    TITLE  TO  PEODTTCTS  ;   ACCESSION,  CONFUSION.    §  35 

materials  is  not  lost.^  Now,  some  of  the  examples  they  fur- 
nish —  of  leather  wrought  into  shoes,  of  cloth  made  into  a 
coat,  for  instance  —  indicate  that  their  classification  is  rather 
broad  for  the  rule  ;  although  the  test  of  identity  they  offer 
is  doubtless  better  than  that  still  narrower  one  of  the  old 
civil  law,  —  whether  the  species  can  be  reduced  back  to  the 
former  rude  materials  or  not.  The  importance  of  some  dis- 
tinguishing test  appears  from  the  second  principle  they 
announce ;  namely,  that,  if  an  entirely  new  species  has  been 
created,  —  as  wine  from  grapes,  or  bread  from  wheat,  —  the 
manufacturer  must  be  deemed  the  true  owner,  and  is  only  to 
make  satisfaction  to  the  former  proprietor  for  the  materials 
which  he  has  appropriated.  ^  Seldom,  however,  does  a  case 
of  accession,  in  point  of  fact,  come  before  the  coiirts,  in  which 
there  has  not  been,  logically  speaking,  some  new  chattel  pro- 
duced as  the  result  of  an  appropriation  of  materials  ;  some- 
thing distinct,  of  a  new  market  value,  and  designated  by  a 
different  name  from  any  of  the  materials  taken;  though,  to 
be  sure,  a  simpler  accession  results  from  mere  repair  upon  a 
thing. 

§  35.  Accession  a  Rule  of  Practical  Convenience. —  Instead, 
therefore,  of  perplexing  ourselves  over  distinctions  between 
new  and  old  species,  it  appears  more  rational  to  treat  the 
rule  of  accession  as  one  of  convenience  throughout ;  and  to 
say  that,  the  identity  of  the  appropriated  materials  appear- 
ing in  any  present  product,  the  original  owner  of  such  mate- 
rials may  take  the  chattel  as  his  own ;  but  that,  if  their 
identity  be  absolutely  lost,  and  separation  be  impracticable, 
he  cannot  take  the  chattel  from  the  party  who  had  appro- 
priated those  materials,  but  must  look  for  compensation 
instead.  If  separation  of  the  identified  materials  be  practi- 
cable, each  owner  receiving  his  own  part,  severance  should 
be  applied.  And  this  whole  matter  of  physical  identity 
seems  properly  qualified,  in  cases  of  accession  without  mu- 
tual assent,  by  the  considerations  of  closeness  of  union  and 
of  comparative  values,  already  noticed,  and  that  of  wilful  or 

1  See   2   Bl.   Com.   404 ;    2  Kent  "  2  Kent  Com.  363,  364 ;  Inst.  2, 

Com.  360,  861 ;  §  31.  1.  25 ;  2  Bl.  Com.  404. 
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unintentional  trespass  on  the  taker's  part,  of  whicli  we  are 
still  to  speak. 

To  the  practically  inseparable  combination  of  differing 
chattels,  or  the  application'of  one's  special  labor  to  another's 
materials  or  property,  though  not  to  the  mere  mingling  of 
things  similar,  is  the  term  "  accession  "  properly  applied,  as 
a  doctrine  of  personal  property.  If  such  combination  took 
place  under  some  contract,  that  contract  governs ;  but  at 
the  outset  we  assume  that  there  was  no  contract  relation. 

§  36.  Taker's  Conduct  as  affecting  Title  in  such  Cases.  — 
Let  us  see,  then,  how  far  the  taker's  conduct  affects  the 
question  of  title  in  cases  of  accession.  The  rule  against 
wilful  trespass  has  its  foundation  in  the  maxim,  that  no  one 
should  be  deprived  of  his  property  without  his  consent.  To 
apply  this  maxim  to  the  rule  of  species  new  and  old  :  how 
will  corn  serve  as  an  illustration  ?  If  one's  corn  be  taken 
and  parched,  doubtless  the  owner  may  recover  it  in  its  new 
condition  ;  for  its  identity  is  not  changed.  If,  instead,  it  be 
ground  into  meal,  some  of  the  cases  expressly  say,  that  the 
first  principle  of  accession  must  still  prevail,  since  there  is 
no  new  species  of  chattel  created  on  grinding  corn  such  as 
to  debar  an  owner  from  identifying  his  materials.^  But,  to 
go  a  step  farther,  suppose  the  corn  be  made,  instead,  into 
whiskey :  does  the  first,  or  the  second,  principle  now  apply? 
For  assuredly,  if  illustrations  may  serve  at  all,  this  falls 
within  the  class  of  materials  changed  into  an  entirely  new 
species,  beyond  the  power  of  their  physical  identification. 
It  was  precisely  this  last  point  which  the  important  case  of 
Silshury  v.  MeOoon^  presented:  and,  inasmuch  as  the  corn 
had  been  taken  from  the  owner  by  a  wilful  trespasser,  it 
was  decided,  notwithstanding  the  old  books,  that  the  title  to 
the  property  had  not  changed ;  that  the  whiskey  belonged, 
in  fact,  not  to  the  manufacturer,  but  to  the  owner  of  the 
corn.3    Admitting  that,  where  the  chattel  is  converted  by 

1  See  Inglebright  v.  Hammond,  19  »  Silsbury  v.  MoCoon,  3  Comst. 
Ohio,  337  ;  MaUory  v.  Willis,  4  379 ;  Hyde  v.  Cookson,  21  Barb.  92 ; 
Comst.  76.  Eaton  v.  Munroe,  52  Me.  63.    And 

2  3  Comst.  (N.  T.)  379.  see  2  Kent  Com.  363. 
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an  innocent  holder  into  a  thing  of  a  different  species,  —  as 
where  wheat  is  made  into  bread,  olives  into  oH,  or  grapes 
into  Avine,  —  the  original  owner  cannot  reclaim  it,  the  court 
denied  that  any  such  distinction  could  avail  a  wilful  wrong- 
doer. 

To  take  one  more  illustration.  A  tree  squared  into  timber 
is  commonly  mentioned  as  an  instance  where  original  mate- 
rials may  still  be  identified,  and  ownership  is  unchanged.  ^ 
There  are  cases,  too,  where  wood  converted  into  charcoal 
has  been  reclaimed ;  its  substantial  identity  still  remaining 
as  before.^  But,  in  Wetherhee  v.  Crreen,  the  process  of 
change  had  gone  farther;  for  timber  cut  upon  A.'s  land  had 
by  B.  been  made  into  hoops.  The  court  decided  that  A. 
could  not  reclaim  his  timber  in  this  new  shape ;  partly  from 
regard  to  this  circumstance,  perhaps  sufficiently  decisive  of 
the  case,  that  A.'s  materials  bore  no  reasonable  proportion 
to  B.'s  labor  and  expense  in  constituting  the  valuable  prod- 
uct ;  but  chiefly  because  the  evidence  showed  that  B.  had 
been,  at  most,  an  involuntary  trespasser,  and  certainly  no 
wUful  trespasser  at  all,  in  taking  that  timber.* 

§  37.  Doctrine  summed  up  as  to  Accession  'v^ithout  Mutual 
Assent.  —  Upon  the  whole,  this  modern  doctrine  of  accession 
appears  to  be  thus  properly  summed  up :  One  whose  personal 
property  has  been  taken  by  another  without  authority  may 
follow  and  recover  it  from  any  wilful  trespasser  who  has 
worked  it  into  the  composition  of  any  chattel  which  presents 
the  appropriated  materials  as  still  capable  of  identifica- 
tion ;  and  even,  according  to  the  New  York  cases,  where 
the  materials  taken  cannot  be  absolutely  identified  in  the 
new  product;  inasmuch  as  a  new  species  of  property  results. 

1  Betts  V.  Lee,  5  Johns.  348.  This  subject  may  he  further  ex- 

2  Curtis  V.  Groat,  6  Johns.  168 ;  amined  in  the  light  of  various  illus- 
Riddle  v.  Driver,  12  Ala.  590.  trations  in  30  N.  J.  Eq.  291,  reporter's 

^  Wetherhee  v.  Green,   22  Mich.  note.     Of  the  many  citations  here 

311.    The  court  intimates  here  a  dis-  found,  bearing  upon  this  subject,  few 

approval  of  Silsbury  v.  MoCoon,  cited  seem  to  be  distinctly  in  point ;  but 

supra  ;  but  the  two  cases  are  readily  the  general  rules  of  the  text  appear 

distinguishable,   one   being   that   of  to  be  confirmed, 
wilful  and  the  other  of  involuntary 
trespass. 
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Even  where  the  trespass  was  not  wilful,  but  accidental, 
as  through  some  mistake  of  fact,  and  the  materials  taken 
can  still  be  identified,  and  the  labor  and  materials  of  the 
trespasser  are  not  shown  to  have  gone  farther  than  the 
appropriated  materials  towards  producing  the  present  valu- 
able chattel,  the  owner  of  the  materials  is  still  entitled  to 
the  chattel.  But  where  no  element  of  wilfulness  or  inten- 
tional wrong  whatever  appears  on  the  part  of  him  who 
applied  another's  materials,  and  the  identity  of  those  mate- 
rials has  finally  disappeared  in  the  new  product,  or  where  it 
can  be  shown  that  his  own  labor  and  materials  contributed 
essentially  much  more  to  the  value  of  the  present  chattel 
than  those  materials  which  he  took  without  intending  a 
wrong,  he  shall  keep  the  chattel  as  his  own  ;  making,  how- 
ever, due  compensation  to  the  owner  of  the  materials  for 
what  he  took. 

The  true  object  of  the  rule  is,  first  of  all,  to  protect  owners 
whose  rights  of  property  are  invaded ;  next,  to  screen  an 
involuntary  or  casual  trespasser,  who  has  expended  of  his 
own  toil  or  materials  in  good  faith,  from  punishment  more 
severe  than  mere  carelessness  or  honest  error  deserves. 

§  38.  Accession  of  Chattels  by  Agreement ;  Use  of  Materials 
to  repair,  manufacture,  etc. ;  Bailment  or  Sale.  —  Next,  as  tO 
accession  of  chattels  by  agreement.  Where  the  owner  of 
materials  parted  possession  voluntarily,  the  case  will  turn 
upon  the  mutual  intention  of  parties,  as  in  ordinary  con- 
tracts. If  raw  materials  be  delivered  to  the  mechanic  or 
manufacturer  to  be  wrought  into  a  chattel  and  returned,  the 
contract  is  one  of  bailment,  and  the  title  is  not  changed ; 
the  perfected  chattel  belongs  to  the  owner  of  the  materials, 
with  suitable  compensation  to  the  bailee,  usually  secured  by 
a  lien ;  and  this  notwithstanding  accessory  materials  are  fur- 
nished by  the  latter.  And  so,  too,  where  any  article  is  left 
to  be  repaired,  the  original  substance  still  constituting  the 
principal  portion,  and  the  article  retaining  its  identity.^    But 

1  Babcook  v.  Gill,  10  Johns.  287 ;  ens  v.  Briggs,  5  Pick.  177  ;  Pulcifer 

Foster  v.  Pettibone,   7   N.    Y.  433;  v.    Page,    32    Me.    404;     Wortli    v. 

Eaton  V.  Lynde,  15  Mass.  242  ;  Stev-  Northam,  4  Ire  102 
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where  the  taker  agrees  to  manufacture  a  certain  article  out 
of  his  own  materials,  or  even  to  provide  essentially  the  prin- 
cipal part  thereof,  the  title  is  presumably  in  himself  until  the 
thing  be  finished  and  delivered.^  Once  more :  where  mate- 
rials are  delivered  by  an  owner  to  be  worked  up,  the  party 
who  takes  them  not  agreeing  absolutely  to  restore  them  in 
their  new  or  altered  form,  but  being  at  liberty  to  return 
something  similar  of  equal  value,  —  a  sort  of  contract  which 
the  civilians  termed  mutuum,  and  reckoned  apparently  among 
bailments,  —  our  law  regards  the  contract  as  essentially  a 
sale  of  materials,  so  as  to  divest  the  original  owner  of  his 
titre.2 

For  example  :  If  one  builds  a  ship  from  the  keel  upwards 
with  another's  timber  or  chief  materials,  the  latter  is  pre- 
sumed to  be  owner  of  the  vessel  as  the  work  goes  on  ;  while 
the  ship-builder  himself  remains  the  owner  of  the  unfinished 
vessel,  if  he  supplied  the  whole  or  most  of  the  materials,  even 
though  he  may  have  purchased  certain  materials  outright 
from  the  contemplated  owner  of  the  finished  vessel.^  And 
so,  too,  the  man  who  patches  up  my  boat,  or  mends  my 
broken  carriage,  acquires  no  title  to  the  property ;  but  it 
would  be  otherwise  if  the  boat  or  carriage  were  so  far  worn 
out  when  delivered  to  him,  that  the  workman  took  the  chattel 
merely  for  accessory  stuff  towards  the  production  of  some- 
thing new  of  his  own  manufacture  where  the  principal  mate- 
rials were  his  own.*  To  rules  like  the  foregoing,  exceptions 
are  found  corresponding  to  the  variations  of  mutual  intent, 
and  where  proof  overcomes  a  presumption ;  as  in  the  sale  of 
chattels  made  to  order,  and  payable  by  instalments  at  certain 
stages  of  the  work.^  Doubtless  a  valid  sale  can  be  made  of 
an  unfinished  article  ;  in  which  case,  all  materials  and  labor 

1  Gregory  v.  Stryker,  2  Denio,  628 ;  =  See  2  Kent  Com.  .361,  362  ;  Mer- 
Merritt  v.   Johnson,   7  Johns.  473  ;  ritt  v.  Johnson,  7  Johns.  473. 
McConihe  v.  New  York,  &c.  K.  K.          *  2  Kent  Cora.  ib. ;  Gregory  v.  Stry- 
Co.,  20  N.  Y.  499.  ker,  2  Denio,  628 ;  Beers  v.  St.  John, 

2  Story  Bailm.  §§  219-222  ;   Lon-  16  Conn.  322. 

ergan  v.  Stewart,  55  111.  44  ;  Hurd  v.  '  This  subject  is  considered  under 

West,  7  Cow.  752.     And  see  Schoul.     "  Sales,"  post,  §§  259-269. 
Baihn.  §§  3,  99. 
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afterwards  applied  by  the  seller  ■would  pass  with  the  princi- 
pal under  the  usual  rule  of  accession.  ^ 

§  39.  Accession  by  Agreement  applied  to  Fledge  or  Chattel 
Mortgage.  —  So,  too,  the  mortgage  or  pledge  of  chattels, 
properly  made  and  carried  into  effect,  by  delivery  or  record 
according  to  law,  is  presumed  to  cover  any  subsequent 
product  of  which  those  chattels  constitute  the  sole  or  chief 
component ;  and  generally  such  other  accessory  materials  as 
the  mortgagor  or  pledgor  may  afterwards  have  added  ;  this, 
of  course,  not  by  way  of  immediate  and  absolute  ownership, 
but  for  strengthening  the  security.  ^ 

§  40.  Doctrine  of  Accession,  in  Annexation  of  Chattel  to 
Land  or  Severance.  —  Wheu  any  chattel  is  firmly  annexed  to 
land,  it  becomes  incorporated  with  the  land,  and  converted 
into  real  estate,  on  the  long-established  principle  that  chat- 
tels are  but  accessory  to  land.  Hence  is  it,  that  where  one 
puts  up  a  building  on  another's  land  with  his  own  materials, 
or  upon  his  own  land  with  another's  materials,  the  right  of 
the  erection  goes  with  the  soil,  according  to  the  civil  and 
common  law  alike  ;  for  every  building  is  deemed  an  acces- 
sion to  the  ground  whereon  it  stands.^  And  this  doctrine  is 
applied  to  trees,  plants,  and  seeds,  set  out  or  sown  in  another 
person's  land.*  Justice  would  seem  to  demand,  however, 
that,  where  there  had  been  no  wilful  trespass  committed,  the 
owner  of  the  land  should  make  some  compensation  to  the 
owner  of  the  chattel  in  consideration  of  the  enhanced  value 
of  his  premises,  unless  a  gift  of  the  improvements  is  infer- 
able. Nor  is  the  rule  without  qualifications  as  concerns  the 
land  owner's  title.^     For  granting  that  a  house  in  process  of 

1  Sumner  v.  Hamlet,  12  Pick.  76.  in  a  pledge  there  should  be  delivery 

2  Cudworth  v.  Scott,  41  N.  H.  456  ;  of  possession.  The  mutual  intent  of 
WillardB.  Eice,  11  Met.  493  ;  Putnam  the  transaction  controls  in  any  case. 
V.  Gushing,  10  Gray,  334 ;  Bryant  v.  =2  Kent  Com.  362  ;  Miller  v.  Mi- 
Pennell,  61  Me.  108.  Here  we  con-  choud,  11  Rob.  La.  225 ;  Bouv.  Diet, 
sider  particularly  the  rights  of  parties  "  Accession ; "  Fryatt  v.  Sullivan  Co. , 
inter  se.    See  as  to  what  a  pledge  7  Hill,  529. 

may  carry  in  security,  1  Schoul.  Pers.  *  lb. 

Prop.  §§  395,  396.     And  correspond-  6  Johnson  v.  Hunt,  11  Wend.  135  ; 

ingly  as  to  a  chattel  mortgage,  see  ib..  Gallup  v.  Josselyn,  7  Vt.  334.    But 

§§  420,  421.    If  accessions  are  made  as  to  sowing  on  land  to  which  one 
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erection  upon  another's  land  becomes  the  property  of  the 
land  owner  as  fast  as  the  parts  added  become  incorporated 
with  the  soil,  yet  the  plank,  mortar,  brick,  and  other  mate- 
rials composing  it,  are  personal,  not  real  property,  until  per- 
manently affixed  to  the  freehold  ;  and,  as  the  hirer  of  chattels 
for  a  fixed  term  becomes  temporary  proprietor,  so  peculiar  con- 
siderations may  arise  in  favor  of  a  lessee  of  land  as  against 
his  lessor,  whether  the  annexation  were  made  by  himself  or 
some  stranger.^ 

On  the  other  hand,  where  one  cuts  or  severs  from  another's 
land,  as  in  making  hay  from  grass  or  harvesting  a  crop,  the 
accession  principle  is  sometimes  applied,  so  as  to  regard  com- 
parative values,  and  the  character,  wilful  or  innocent,  of  the 
trespass  .2 

§  41.  Rule  -where  One's  Chattels  are  cast  upon  Another's 
Land.  —  If  one  man's  chattels  are  carried  upon  another  man's 
land  by  an  inevitable  accident,  —  as  where  some  violent  wind 
or  flood  carries  off  fruits,  timber,  or  uprooted  trees,  —  the 
one  party  is  without  remedy  for  the  damage  occasioned,  if 
the  other  choose  to  leave  him  so  by  not  reclaiming  his  prop- 
erty. But  the  Roman  law  made  even  such  owner  of  chattels 
responsible,  unless  he  utterly  abandoned  them;  for  if  he 
chose  to  reclaim  his  property,  and  proceeded  to  remove  it, 
he  became  at  once  liable  for  all  damage  occasioned  to  the 
owner  of  the  soil  by  the  casual  deposit.  And  the  same  rule 
is  expressly  adopted  in  New  York.^ 

§  42.  Confusion  considered  as  a  Rule  of  Title ;  Definition.  — 
III.  We  come  now  to  Confusion,  —  a  doctrine  akin  to  that 
of  accession,  but  applicable,  instead,  to  mixed  chattels  of  one 
and  the  same  general  description  ;  not  to  the  instance  where 


claims  title  and  of  which  he  has  ad-  ^  jn  Lewis  v.  Courtright,  77  Iowa, 
verse  possession,  see  Martin  v.  Thomp-  190,  a  person  who  made  and  cut  hay 
son,  62  Cal.  618.  Title  to  land  should  in  good  faith,  under  a  mistake  of  title 
not  be  tried  in  a  transitory  action.  to  the  land,  was  allowed  his  hay,  with 
1  Beers  v.  St.  John,  16  Conn.  322  ;  recompense  as  merely  for  uncut  grass 
1  Sch.  Pers.  Prop.,  part  ii.  c.  6,  as  to  to  the  true  owner  of  the  soil. 
Fixtures ;  Baker  v.  Meisch,  29  Neb.  »  Sheldon  v.  Sherman,  42  N.  Y. 
227.  484 ;  1  Domat  Civ.  Law,  pt.  1,  b.  2, 

tit.  9,  §  2. 
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various  materials,  or  materials  and  labor,  become  united  into 
a  single  product,  or  chattels  are  in  connection  with  the 
ground.  Here,  too,  the  common  law  has  apparently  fol- 
lowed that  of  the  Roman  empire  ;  not,  however,  without 
modification.  Confusion  of  goods  arises  wherever  the  like 
chattels  of  two  or  more  persons  are  so  blended  or  mixed 
together  as  to  have  become  undistinguishable.^ 

§  43.  Application  of  the  Rule  of  Confusion.  —  Whatever 
the  kind  of  property,  the  law  makes  no  arbitrary  disposal 
of  the  title  beyond-  what  necessity  or  convenience  requires. 
Where  the  articles  mixed  together  differed  in  value  or  qual- 
ity, and  the  original  value  or  quality  of  each  component  can- 
not now  be  clearly  determined,  the  law  of  confusion  must 
settle  who  is  the  owner.  But,  according  to  Lord  Eldon,  if 
the  corn,  flour,  or  other  gftods  found  mixed  together,  were  of 
equal  value,  then  even  the  injured  party  takes  his  propor- 
tional part,  and  no  more.^  Furthermore,  the  law  of  confu- 
sion does  not  apply  to  chattels  of  a  sort  to  be  readily  distin- 
guished and  separated,  —  as  in  general  instances  of  cattle, 
produce  packed  in  barrels  or  boxes  or  bales,  furniture,  and  the 
like;  where  by  marks  or  visible  appearance  they  may  be  known 
apart;  for  so  long  as  one  can  identify  his  own  chattels,  and 
take  them  away,  the  ownership  of  articles  need  suffer  no 
change  because  all  happen  to  be  lumped  into  one  lot.^  And 
yet  the  case  might  be  conceived  where  the  mixture  of  barrels, 
boxes,  or  bales,  articles  of  furniture,  or  even  animals  of 
various  values  and  without  brand  or  mark  to  identify,  had 
resulted  in  an  undistinguishable  mass. 

That  which  keeps  out  the  strict  rule  of  confusion,  and  pre- 
serves the  title  to  separate   portions  essentially  unharmed, 

1 2  Kent  Com.   364,  365 ;   Bouv.         »  Seymour  v.  Wyckofi,  10  N.  Y. 

Diet.,  "Contusion  of  Goods;"  2  Bl.  213;  Holbrook  v.  Hyde,  1  Vt.  286; 

Com.  405  ;  Inst.  2,  1.  27,  28.    There  Robinson  «.  Holt,  39  N.  H.  557  ;  Ames 

may  be   intermixture   without   con-  «.  Miss.  Boom  Co.,  8  Minn.  467  ;  Smith 

fusion,   but    there    is   no  confusion  v.  Sanborn,  6  Gray,   134;   Alley  v. 

without  intermixture.  Drake  Attach-  Adams,  44  Ala.  609 ;  55  Fed.  576  ;  81 

ment,  6th  ed.  §  199  ;  36  Me.  237.  Iowa,   658  ;    97   N.  C.  383  ;    GoH  v. 

2  2  Kent    Com.   365 ;    Lupton  v.  Brainerd,  58  Tt.  468. 
White,  15  Ves.  432  ;  Spence  v.  Union 
Mar.  Ins.  Co.,  L.  R.  3  C.  P.  427. 
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must  therefore  be,  after  all,  either  (1)  this  identity  of  partic- 
ulars, which  has  prevented  any  close  admixture  from  taking 
place,  or  else  (2)  equality  of  the  ingredients  in  quality  or 
proportionate  value,  so  as  to  enable  ownership  to  fasten 
readily  upon  its  precise  share  in  the  mass,  though  detached 
from  its  former  physical  particulars,  and  to  sue  without 
identifying.^ 

§  44.  Leading  Tests  in  Confusion  to  be  examined.  —  And, 
now,  to  examine  this  law  of  confusion  in  detail.  Whenever 
a  confusion  of  personal  property  has  actually  occurred,  and 
the  question  of  title  presents  itself,  we  should  ask  at  once. 
What  caused  that  confusion  ?  Did  it  take  place  by  mutual 
consent ;  or  by  one's  wilful  misconduct ;  or  through  one's 
unintentional  error  ;  or  by  the  act  of  some  stranger  ;  or  be- 
cause of  inevitable  accident  or  superior  force  ?  And  accord- 
ing as  the  mixture  was  brought  about  by  one  or  another  of 
these  five  general  causes,  so,  according  to  the  modern  current 
of  English  and  American  authorities,  should  the  title  to  the 
mass  or  admixture  be  determined. 

§  45.  Rule  where  Confusion  w^as  by  Mutual  Consent.  —  (10 
If  the  mixture  arose  by  mutual  consent,  the  title  to  the 
whole  admixture  is  founded  in  contract ;  and  hence  arises 
the  presumption,  in  absence  of  special  stipulation  to  the 
contrary,  that  the  two  contracting  parties  agreed  to  take  the 
mass  together,  by  way  of  ownership  in  common,  in  propor- 
tion to  their  several  shares.^  Here  ownership  might  per- 
haps be  considered  as  founded  rather  upon  contract  than  in 
confusion  at  all. 

The  consequence  of  ownership  in  common  in  a  divisible 
mass  must  needs  be,  that  each  proprietor  has  a  right  to  dis- 

'  This  latter  exception  appears  not  388;   36  Minn.  46;    Gates  v.  RiSe 

so  readily  admitted  in  the  courts  as  Boom  Co.,  70  Mich.  309  (a  case  of 

the  former ;  identification  being  here  logs)  ;  Martin  v.  Mason,  78  Me.  452  ; 

impossible,    and    the    proportionate  First  Nat.   Bank  v.  Scott,  36  Neb. 

division    taking    place    rather   from  60. 

consideration  of  natural  justice  than         ^  2  Kent  Com.  364,  365  ;  2  Bl.  Com. 

of  legal  right.    It  applies,  however,  405.     And  see  1  Sch.  Pers.  Prop.  §§ 

where  the  equities  of  parties  to  the  161-166,  as  to   ownership  in    com- 

admixture  are  alike.    See  statute  cited  mon. 
in  44  Fed.  735  ;  Eeid  v.  King,  89  Ky. 
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pose  of  his  undivided  share,  and  may  sue  any  one  who  would 
appropriate  the  whole  to  the  exclusion  of  his  own  interest,  i 
And  while  the  ordinary  presumption,  in  chattel  relations  of 
this  character,  is,  that  the  sole  possession  of  one  is  the  pos- 
session of  all,  divisible  personal  property  so  far  differs  from 
indivisible,  that  the  exclusive  appropriation  or  sale  by  one 
may  be  readily  construed  into  an  act  of  conversion,  so  as  to 
enable  the  injured  co-owner  to  maintain  trover  for  his  por- 
tion.^ Each  co-owner,  too,  has  the  right  to  sever  and  appro- 
priate his  own  share,  wherever  it  may  be  determined  by 
measurement,  weight,  or  count ;  and,  indeed,  the  courts 
seem  to  encourage  so  sensible  a  practice,  as  though  reluctant 
to  compel  any  formal  partition  of  the  mass.^  The  relation 
of  common  ownership,  under  circumstances  like  these,  ought 
to  be  regarded  as  a  temporary  state  of  things,  with  severance 
and  separate  appropriation  to  follow  speedily ;  though,  while 
the  mass  remains  intact,  the  law  protects  the  contributors 
after  a  somewhat  clumsy  fashion. 

But  it  is  evident  that  the  relation  of  the  parties  who  con- 
sent to  an  intermixture  of  their  goods  may  be  varied  by  their 
own  contract.  It  is  not  necessarily  an  ownership  in  common 
in  every  instance.  To  ascertain  and  give  proper  expression 
to  their  mutual  intention  in  such  cases  is  often  a  matter  of 
great  perplexity. 

§  46.  The  Same  Subject;  its  Application  to  Grain  Elevators, 
etc.  —  The  transportation  of  grain  in  large  quantities  from  our 
Western  States,  with  the  intervention  of  warehousemen  and 
elevators,  gives  frequent  occasion  for  applying  the  doctrine 
of  confusion  by  consent.*  Here  the  owner  of  a  certain 
quantity  agrees,  perhaps,  to  its  intermixture  with  other  lots 
belonging  to  other  parties,  or  to  the  warehouseman  himself ; 
taking  a  written  receipt,  which  may  enable  him  or  the  party 


1 1  Soh.  Pers.  Prop.  §  165.  Lusk,  2  Lans.  211 ;  Tripp  v.  Riley,  15 

2  1  Sch.  Pers.  Prop.  §§  163-166.  Barb.  333.    See  Kimberly  v.  Patchin, 

»  lb.  ;  Fobea  v.  Shattuck,  22  Barb.  19  N.  Y.  3.30. 
568 ;  Dole  v.  Olmstead,  36  111.  150 ;         *  See  6  Am.  Law  Review,  450- 

Morgan B.Gregg, 46 Barb.  183;  Young  471,    "Grain   Elevators;"   Schculer 

V.  Miles,  20  Wis.  615 ;  Channon  v.  Bailm.  c.  1. 
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to  whom  he  may  transfer  it  to  demand  an  equal  amount  of  the 
same  quality,  if  not  the  identical  grain  which  he  has  put  in. 
Such  contracts  vary;  and  sometimes  the  bargain  will  contem- 
plate a  restoration  of  the  identical  property  delivered,  pos- 
sibly in  a  different  shape,  though  usually  a  due  proportion  of 
the  mass  is  what  shall  be  redelivered.  To  determine  who  shall 
bear  risks  and  enjoy  dominion  while  such  an  intermixture 
last,  we  must  have  recourse  to  the  character  of  the  transac- 
tion ;  for  rights  and  responsibilities  go  according  to  the  legal 
title.  If  the  nature  of  the  bargain  be  such  as  to  make  the 
several  proprietors  owners  in  common  of  the  mass,  any  loss 
should  be  borne  by  them  in  proportion  to  their  several  inter- 
ests ;  and  such  an  ownership,  we  have  said,  is  usually  pre- 
sumed.^ But  if  one  throws  his  goods  into  the  common  mass, 
on  the  understanding  that  the  party  receiving  them  may  take 
from  the  mass  at  pleasure,  and  appropriate  to  himself  on  the 
condition  that  he  shall  restore  other  goods  of  the  same  sort  in 
their  stead, — and  so,  too,  in  stipulations  for  pecuniary  com- 
pensation,—  the  dominion  over  the  property  passes  to  the 
receiver ;  and  on  this  principle  are  some  of  our  grain  cases 
decided,  the  party  owning  the  elevator  or  warehouse  being 
treated  as  a  purchaser,  and  not  as  a  depositary  .^  In  the  in- 
stance of  a  mere  depositary  or  bailee,  on  the  other  hand,  and, 
indeed,  wherever  one  takes  goods  on  a  contract  to  bestow 
care  or  labor  upon  them  and  restore  the  identical  goods  in  the 
same  or  a  different  shape,  the  property  remains  in  the  original 
owner;  and,  in  accordance  with  the  law  of  bailments,  the 
receiver  incurs  no  liability,  except  it  be  through  a  violation 
of  duty.  3  Where  the  party  receiving  the  goods  takes  them 
by  consent  both  for  purposes  of  bailment  and  mixture  with 
his  own  goods,  as  is  sometimes  done,  the  title  of  the  contrib- 
uting owner  is  put  at  extreme  hazard ;  yet  even  here  a 
common  ownership  in  the  mass   between   contributor   and 


1  Chase  v.  Washburn,  1  Ohio  St.  Ewingti.French.lBlaokf.  353;  Chase 
244,  per  Hartley,  J. ;  Spence  i).  Union  v.  Washburn,  1  Ohio  St.  286  ;  Wilson 
Marine  Ins.  Co.,  L.  E.  3  C.  P.  427  ;  v.  Cooper,  10  Iowa,  565. 

supra,  §  45 ;  14  Oreg.  529.  '  Chase  v.  Washburn,  1  Ohio  St. 

2  Lonergan  v.  Stewart,  55  111.  44  ;  244 ;  Young  v.  Miles,  23  Wis.  643. 
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receiver  shpuld  be  presumed.  ^     Business  usage  will  often  aid 
in  solving  the  nature  of  all  such  transactions.^ 

§  47.  Rule  where  Confusion  -was  by  One's  Wilful  Miscon- 
duct.—  (2.)  If  the  intermixture  was  caused  by  one's  wilful 
misconduct,  the  offender  must  bear  the  loss  ;  for  it  has  long 
been  settled  at  the  common  law,  that  where  personal  chattels, 
solid  or  fluid,  are  so  mingled  as  to  have  become  undistinguish- 
able  by  the  wrongful  act  of  one  owner,  he  cannot  recover  for 
his  own  proportion,  nor  for  any  part  of  the  intermixture,  but 
the  entire  property  vests  in  him  whose  right  was  invaded.^ 
Nor  is  the  latter  party  obliged  to  compensate  the  former,  in 
such  a  case,  according  to  our  laws  ;  in  which  respect,  many 
have  thought  that  we  differ  from  the  civilians:  for  the  gist 
of  the  rule  appears  to  be,  the  natural  justice,  on  the  one  hand, 
of  allowing  the  intentional  trespasser  to  be  the  loser  by  his 
own  wrongful  act ;  and,  on  the  other,  the  injustice  of  permit- 
ting any  innocent  owner  to  be  deprived  of  property  without 
his  consent.  The  intermixture  being  such,  then,  that  the  true 
proportions  are  undistinguishable,  the  injured  party  may  re- 
plevy the  whole,  or  sue  in  damages  for  its  value.*    And  even 

1  Inglebright  v.  Hammond,  19  OMo,  This  nUe  is  applied  to  the  fraud  of 

337  ;  Slaughter  v.  Green,  1  Rand.  3.  a  junk-dealer  in  Jewett  v.  Dringer, 

"  See  Gushing  v.  Breed,  14  Allen,  30  N.  J.   Eq.  291.      See   reporter's 

376 ;  Warren  v.  Milliken,  57  Me.  97  ;  note,  ib.    But,  if  the  injured  party 

Dole  V.  Olmstead,  41  111.  344.     Re-  has  transferred  his  interest,  his  as- 

plevin  is  not  the  suitable  remedy  for  signee  should  make  a  demand  upon 

one's  undivided  interest  or  share  in  the  wrong-doer   holding    the    inter- 

an  intermixture  by  consent,  since  it  mixture  before  bringing  a  suit.     Root 

is  incapable  of  exact  identification  ;  v.  Bonnema,  22  Wis.  539. 
though  it  is  otherwise  with  wrongful  It  still  appears  as  if  the  rule  as 

intermixture,  for  reasons  which  will  thus  laid  down  by  the  courts  would 

presently  appear.    Cf.  Low  v.  Martin,  work  great  injustice,  if  applied  with 

18  111.  286 ;  Warner  v.  Cushman,  31  111.  utter  disregard  to  comparative  values. 

283  ;  Dillingham  v.  Smith,  30  Me.  370.  If  one  wrongfully  empties  another's 

8  2  Bl.   Com.  405 ;   2  Kent  Com.  bottle  into  a  hogshead  of  his  own 

365  ;  Ryder  v.  Hathaway,  21  Pick,  wine,  shall  the  former  take  the  whole, 

298 ;   Stephenson  v.  Little,  10  Mich,  without  any  allowance  to  the  latter  ? 

433 ;    Spence  v.  Union  Marine  Ins.  This  seems  to  be  the  rule,  if  prece- 

Co.,  L.  R.  3  C.  P.  427  ;  The  Idaho,  dents  must  be  followed ;  but  it  visits 

03  U.  S.  575.  a  heavy  penalty  upon  slight  miscon- 

«  Ib. ;  Jenkins  v.  Steanka,  19  Wis.  duct,  and,  should  the  question  arise, 

126;  Beach  v.  Schmultz,  20  111.  185;  perhaps  the  courts  may  escape  such 

Warner   v.  Cushman,    31    111.    283.  a  conclusion. 
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if  the  goods  were  of  tlie  same  kind  and  value,  the  wronged 
party  will  have  a  right  to  the  entire  aggregate,  leaving  the 
wrong-doer  to  reclaim  his  own  if  he  can  identify  it  or  to 
demand  his  proportional  part.^ 

Upon  a  similar  reasoning,  where  A.  takes  goods  doubting 
whether  they  are  his  own  or  not,  and  intermingles  them  in 
order  to  mislead  B.,  the  true  owner,  and  to  prevent  B.  from 
taking  his  portion  without  danger  of  taking  A.'s  likewise,  it  is 
said  that  A.,  by  such  fraudulent  act,  loses  his  own  property.^ 
That  he  runs,  at  least,  the  risk  of  losing  his  own,  cannot  be 
doubted  ;  for  reckless  conduct  evincing  a  dishonest  intention, 
whether  shown  in  actively  seizing  one's  neighbor's  goods  or 
in  permitting  another  to  intermingle  them  with  his  own,  is  a 
suitable  ground  for  rigidly  enforcing  the  rule  of  confusion, 
which  aims  to  protect  innocent  parties  against  the  conse- 
quences of  one's  wrongful  intent.  A  large  proportion  of 
the  later  decisions  of  this  country  are  those  involving  fraud 
upon  creditors  ;  cases  where  the  party  causing  the  confusion 
of  goods  —  sometimes  the  debtor  himself,  sometimes  a  party 
in  probable  collusion  with  him  —  seeks  to  perplex  and  hinder 
ofl&cers  attaching  on  the  creditor's  behalf.  It  may  be  af- 
firmed, as  a  rule,  that  one  conniving  at  a  scheme  of  this  sort, 
though  not,  perhaps,  the  active  trespasser  nor  the  debtor,  has 
at  least  the  burden  thrown  upon  him  of  identifying  his  own 
goods  in  order  to  exempt  them  from  sale  under  the  attachment. 
He,  and  not  the  creditor,  must  bear  all  the  inconvenience 
arising  out  of  such  confusion  ;  and  if  he  fails  to  distinguish 
and  separate  what  belongs  to  himself,  the  whole  may  'be  sold 
as  the  debtor's  property.^     This  is  because  his  motives  are 

1  Stephenson  v.  Little,  10  Mich,  pell  v.  Cox,  18  Md.  513 ;  Weil  v. 
447;  Mr.  Justice  Strong  in  The  Idaho,  Silverstone,  6  Bush,  698  ;  Dillingham 
93  U.  S.  575 ;  §  43.  And  yet  for-  v.  Smith,  30  Me.  370 ;  Kobinson  v. 
feiture  is  not  to  be  here  favored  Holt,  39  N.  H.  557.  See  Harding  v. 
■where  the  character  of  the  mixture  Coburn,  12 Met. 342  ;  Starker. Paine, 
may  dispense  with  it.     36  Neb.  607.  85  Wis.  633.     The  equities  among 

2  Morton,  J. ,  in  Kyder  v.  Hatha-  various  innocent  parties  afEected  by 
way,  21  Pick.  298.  the   wrongful  confusion  are    to  be 

'  Beach  v.  Sohmultz,  20  111.  185;     considered  with  due  regard  to  their 
McDowell  V.  Rissell,   37  Penn.   St.     several    priorities.      69    Miss.    328; 
164 ;   Smith  v.  Welch,  10  Wis.  91 ;     Gottlieb  v.  Miller,  154  111.  44. 
Treat  v.  Barber,  7  Conn.  275  ;  Chap- 
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open  to  suspicion,  if  not  clearly  fraudulent.  But  a  mixture, 
though  wrongful,  which  results  in  a  separable  product  more 
valuable,  wUl  be  separated  proportionally  if  practicable.^ 

§  48.  The  Same  Subject ;  Mingling  Funds  in  Breach  of  Trust, 
etc.  —  So,  too,  is  it  with  one  who  has  charge  of  another's 
property,  and  so  confounds  it  with  his  own  that  it  cannot  be 
distinguished  ;  for  breach  of  trust  could  hardly  be  honestly 
committed,  as  justice  views  the  situation.  However  extenu- 
ating the  circumstances,  the  party  here  causing  the  confusion 
will  lose  his  own  property  if  he  cannot  identify  and  separate 
it  from  the  mass  ;  and  if  damages,  are  given  to  the  plaintiff 
for  the  loss  of  his  property,  the  utmost  value  will  be  taken.^ 
It  is  a  cardinal  duty  of  all  trustees  to  keep  the  fiduciary 
property  separate  and  distinct ;  and  law  and  e'quity  alike 
hold  them  strictly  to  its  observance.  But  factors  and  other 
agents,  in  accordance  with  business  usage  and  the  nature  of 
their  agreements,  and  even  trustees,  are  permitted  to  mingle 
the  property  of  two  or  more  for  whom  they  act  into  one  fund 
or  mass,  without  incurring  a  personal  liability.^ 


1  Even  where  there  was  fraud 
upon  creditors,  there  is  no  forfeiture 
if  the  goods  are  distinguishable  and 
separable ;  for  there  is  no  actual 
confusion.  81  Iowa,  658 ;  §  43. 
And  see  First  Nat.  Bank  v.  Scott,  36 
Neb.  607,  where  wheat  had  been  de- 
livered at  a  mill  and  wrongfully  con- 
verted into  flour  and  stored  with  other 
flour  of  the  miller ;  such  portion  of 
the  flour  as  the  wheat  would  probably 
produce  went  to  the  aggrieved  party. 

2  Lupton  V.  White,  15  Ves.  432 ; 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  62  ; 
Ringgold  V.  Ringgold,  1  Har.  &  G. 
11  ;  Brackenridge  v.  Holland,  2 
Blackf.  377  ;  Carlton  v.  Conroy,  21 
Cal.  170. 

8  See  Hamilton  v.  Cunningham,  2 
Brock.  350 ;  Sch.  Dom.  Rel.  §  354 ; 
Hill  Trustees,  379-384  ;  Perry  Trusts, 
§  447  ;  Cook  v.  Addison,  L.  R.  7  Eq. 
466.  As  to  property  taken  by  the 
partner  of  a  firm,  see  White  Moun- 
tain Bank  v.  West,  46  Me.  15.    The 

60 


rule  of  confusion  applies  to  the  part- 
ner of  a  dissolved  firm  who  buys 
goods  and  allows  them  to  be  charged 
fraudulently  to  the  old  firm.  Diver- 
sey  V.  Johnson,  93  111.  547. 

The  act  of  a  fiduciary  in  mingling 
trust  funds  with  his  own,  is  often  of 
great  inconvenience  to  the  cestui  que 
trust ;  for  if  the  means  of  identifica- 
tion fail,  the  latter  must  come  in  with 
general  creditors.  But  the  effort  of 
the  chancery  courts  is  to  avoid  the 
results  of  confusion  where  justice  de- 
mands it ;  other  property  into  which 
the  trust  money  has  gone  will,  if 
possible,  be  impressed  with  the  char- 
acter of  the  trust ;  and  equity  will 
try  to  disentangle  accounts  and  give 
to  the  beneficiary  that  which  belongs 
to  him.  Hence,  the  mere  mingling 
by  a  trustee,  agent,  or  executor,  of 
trust  money  with  his  own  money,  as 
by  depositing  in  bis  individual  name 
in  a  bank,  does  not  necessarily  pre- 
vent an  identification  of  the  trust 
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In  the  analogous  case  of  chattels  specifically  pledged  or 
mortgaged  for  a  debt,  confusion  will  sometimes  effect  an  ex- 
tension of  the  creditor's  security,  and  sometimes  impair  or 
take  it  away  altogether ;  for  if  the  debtor,  having  possession, 
mingle  the  pledged  or  mortgaged  goods  with  other  goods  of 
his  own,  they  are  all  brought  under  cover  of  the  original 
security  because  of  his  misconduct ;  while  the  secured  creditor 
in  possession,  who  is  guilty  of  a  corresponding  intermixture, 
must  bear  the  consequences  of  his  folly.  ^  So,  too,  would  it 
be  with  specific  property  set  aside  by  the  agreement  of  debtor 
and  creditor  for  a  certain  purpose,  and  then  intermingled 
with  other  goods  by  the  one  or  the  other. ^  The  burden  of 
proof,  at  all  events,  to  designate  his  own  goods,  rests  upon 
the  wrong-doer. 

§  49.    Rule  ■where  Confusion  was  by  Unintentional  Error 

(3.)  If  the  intermixture  results  from  one's  unintentional  mis- 
take of  fact,  there  being  no  evidence  of  wilfulness,  it  seems 
to  be  now  well  settled,  whatever  doubts  were  formerly  enter- 
tained, that  the  party  causing  the  confusion  will  be  protected 
in  his  rights,  so  far  as  the  circumstances  of  the  case  may 
fairly  permit.  Even  negligence,  where  the  element  of  wil- 
fulness or  fraud  is  wanting,  or  at  all  events  unless  culpable, 
does  not  necessarily  divest  the  careless  owner  of  his  property.  ^ 
Such  is  the  rule  announced  when  one  owner  takes  another's 
goods  and  confuses  them  with  his  own,  thinking  they  are  his, 
or  believing  that  he  has  a  right  under  a  contract  so  to  do  ; 
and,  in  general,  wherever  his  mistake  is  an  honest  one.*    And 

fund,  according  to  the  latest  cases.  Md.  136  ;   First  Nat.  Bank  v.   Kil- 

Houghton  V.  Davenport,  74  Me.  590  ;  bourne,  127  111.  573  ;  Kreth  ■».  Kogers, 

2  Perry  Trusts,  §  837  ;  Hallett's  Es-  101  N.  C.  263;  10  "Wash.^472. 

tate,  13  Ch.  D.  696 ;  National  Bank  2  Huff  v.  Earl,  3  Ind.  306. 

V.  Insurance  Co.,  104  U.  S.  54 ;  Van  '  But  see  the  foregoing  section. 

Alen  V.  American  Bank,  52  N.  Y.  1 ;  The  question  as  to  whether  the  mixt- 

Schouler  Ex'rs,  §  331.  ure  was  wilful  or  innocent  is  one  of 

1  See   M'Kean    v.  Wagenblast,  2  fact  for  a  jury.    85  Ga.  27.    As  to 

Grant,  462  ;  Fuller  v.  Paige,  26  111.  the  lessee  of  a  store  stocked  with 

358 ;  Cook  v.  Addison,  L.  E.  7  Eq.  goods  who  adds  other  goods,  see  77 

466;   Willard  v.  Rice,  11  Met.  493;  Ga.  748. 

Webster  v.  Power,  L.  E.  2  P.  C.  69  ;  *  Pratt  v.  Bryant,  20  Vt.  333,  per 

Dunning    v.  Stearns,  9  Barb.  630 ;  Eedfield,  J. ;  Ryder  v.  Hathaway,  21 

First  Nat.  Bank  v.  Lindenstruth,  79  Pick.  298,  per  Morton,  J. ;    Hessel- 
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yet,  while  the  courts  show  an  obvious  disposition  to  shield 
the  unintentional  trespasser  from  loss,  they  are  not  as  yet 
bold  in  declaring  the  parties  owners  in  common  of  the  entire 
intermixture,  — a  consequence  which  would  doubtless  follow, 
were  the  equities  of  the  two  precisely  alike :  notwithstanding 
such  must  logically  be  the  result,  when  all  means  of  identi- 
fication have  failed.  But  to  allow  the  unintentional  tres- 
passer a  fair  opportunity  to  point  out  and  separate,  if  he 
may,  his  own  portion  of  the  mass,  —  which,  in  the  case  of 
solids  brought  together,  might  be  possible,  if  he,  though  no 
one  else,  knew  of  distinguishing  marks,  —  they  certainly 
concede.^ 

Where  the  owner  originally  invaded  has  taken  away  the 
whole  intermixture,  it  is  said  that  he  may  be  sued  in  assumpsit 
for  the  value  of  the  innocent  invader's  goods,  if  he  has  sold 
them ;  otherwise,  in  trover  after  a  demand  and  refusal.^ 
But  it  has  been  decided,  that  unless  the  invaded  OAvner  took 
away  the  whole  intermixture  as  an  intentional  trespasser,  or 
used  goods  knowing  them  to  belong  to  the  innocent  invader, 
there  should  be  a  demand  upon  him,  followed  by  refusal,  be- 
fore suit ;  that  an  action  of  account  at  law  is  not  the  innocent 
invader's  proper  remedy  in  such  a  plight.^  When  it  comes 
to  a  demand,  and  the  holder  of  the  intermixture,  instead  of 
refusing,  tells  the  other  party  to  point  out  his  property,  the 
latter  is  in  an  awkward  dilemma.  Plainly,  then,  the  party 
already  in  possession  has  the  decided  advantage,  —  a  rule 
which  will  always  hold  true  of  common  ownership  in  chat- 
tels ;  and  that  the  common-law  remedies  can  avail  little  for 
breaking  up  the  mass,  or  dissolving  the  relation,  we  have 
elsewhere  seen.     Perhaps  equity  would  decree  a  partition ; 

tine  V.  Stookwell,  30  Me.  237 ;  Weth-  part  of  the  common  mass  or  of  the 

erbee  v.  Green,  22  Mich.  311 ;  Thome  manufactured  product  is  favored  as 

v.  Colton,  27  Iowa,  425.  far  as  practicable.     Martin  v.  Mason, 

1  See  Chappell  v.  Cox,  18  Md.  513;  78  Me.  452  ;  70  Mich.  309  ;  §  43. 
Moore  v.  Bowman,  37  N.  H.  494.    See  a  Kyder  v.   Hathaway,    21    Pick. 

30  N.  J.  Eq.  304,  n.,  where  numer-  298. 

ous  cases  are  cited  to  the  effect  that         '  Pratt    v.   Bryant,   20    Vt.   333 ; 

a    confusion    of    goods    by  mistake  Smith  v.  Morrill,  56  Me.  566  ;  Chand- 

creates  no   forfeiture.      In  case    of  ler  v.  Graff,  25  Minn.  88. 
innocent   mixture,    a    proportionate 
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and  yet  the  practical  difficulty  is  to  make  equitable  partition 
at  all.  If  the  parties  cannot  agree  upon  a  fair  division  of 
the  bulk  by  measure  or  weight,  a  sale  and  distribution  of  the 
proceeds  offer  the  most  appropriate  remedy  ;  and  perhaps  a 
bill  in  equity  would  be  entertained  for  that  purpose. ^ 

§  50.  Rule  Tivhere  Confusion  is  caused  by  a  Stranger  ;  Attach- 
ing Officer,  etc. —  (4.)  Presumably,  where  the  confusion  of 
chattels  is  caused  wholly  by  a  stranger,  the  several  owners  of 
the  ingredients,  neither  of  whom  is  at  fault,  would  become 
common  owners  of  the  intermixture ;  for,  as  their  equities 
are  the  same,  why  should  one  be  deprived  of  his  property 
rather  than  another  ?  ^  For  the  rule  of  comparative  values 
seems  never  to  have  been  applied  to  confused  goods,  as  in 
products  by  accession,  so  as  to  give  the  whole  to  the  owner  of 
the  most  valuable  portion,  on  due  compensation  to  the  other. 

Between  trespass  by  an  entire  stranger  to  the  ingredients, 
and  trespass  by  an  owner  thereof,  we  may  reckon  trespass  by 
a  third  person  to  which  this  same  owner  is  a  privy  or  princi- 
pal. It  is,  probably,  because  of  the  legal  uncertainty  as  to 
how  much  blame  should  be  imputed  to  him,  or  how  far  the 
intermixture  was  caused  by  his  own  direction,  that  we  find 
courts  laying  down  their  rules  rather  cautiously  as  against 
the  owner  of  goods  which  have  become  mingled  with  those 
of  a  debtor  attached  in  controversies  with  a  creditor.  If  one 
voluntarily  suffers  his  goods  to  become  so  mingled,  whether 
wilfully  or  only  negligently,  the  burden  of  identifying  his 
goods  is  thrown  upon  him,  notwithstanding  the  act  of  con- 
fusion was  that  of  another.  So  much  the  courts  declare.* 
But  is  he  punishable  further  ?  Most  probably,  if  the  wilful- 
ness and  wrong  can  be  brought  to  his  door,  so  as  to  make 
him  substantially  the  aggressor  of  a  third  person's  creditor, 
he  wUl  forfeit  aU  title  to  his  own  goods  ;  but  not  otherwise. 

1  See  1  Sch:  Pers.  Prop.  §§  163,  after  her  death  and  impose  the  harden 

166,  where  the  remedies  of  co-owners  of  separation  upon  her  representa- 

are  considered  ;  Fohes  v.  Shattuck,  tives.    49  N.  J.  Eq.  573  ;  see  §  48. 
22  Barh.  568.     In  case  of  a  careless         ^  gee  next  section  as  to  confusion 

intermixture  hy  the  life  beneficiary  by  accident. 

of  her  own  property  with  the  trust         *  See  Beach  v.  Schmultz,  20  III. 

fund,   equity  wiU   foUow  the    fund  185,  and  other  cases,  supra,  §  47. 
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It  is,  at  all  events,  the  business  of  the  owner,  who,  wilfully 
or  carelessly,  has  allowed  his  goods  to  become  confused  with 
those  of  a  debtor,  to  point  out  to  the  officer  what  belongs  to 
him.  And  since  his  own  duty  is  to  attach  the  debtor's  goods, 
whether  so  mingled  or  not,  the  officer  is  no  trespasser  merely 
for  having  attached,  in  good  faith  and  with  due  care,  those 
of  another  blended  in  the  same  mass ;  but  if,  after  the  attach- 
ment, the  owner  identifies  his  own  goods  and  demands  a  re- 
delivery of  them,  the  officer  must  surrender  them,  or  else  be 
held  liable  for  their  conversion.  ^  In  cases  of  doubt,  the  offi- 
cer will  be  justified  in  delivering  up  on  demand  the  least 
valuable  articles  corresponding  to  the  claim.  ^  But,  in  every 
attachment  of  goods  found  blended  with  those  of  a  debtor, 
an  owner's  rights,  if  known,  are  to  be  respected ;  and,  where 
unlawful  motive  for  the  intermixture  is  not  known  to  exist, 
the  officer  should  give  every  reasonable  opportunity  for  a 
separation  of  goods ;  for  if  he  covers  by  his  attachment  goods 
known  to  belong  to  another,  and  takes  them  with  a  deter- 
mination to  hold  them  fast,  he  is  liable  in  trespass  at  the 
owner's  suit.^ 

§  51.  Rule  where  Confusion  is  caused  by  Inevitable  Accident, 
Vis  Major,  etc.  —  (5.)  If  confusion  of  chattels  takes  place  be- 
cause of  inevitable  accident  or  vis  major,  the  rule  is  at  length 
well  established,  that  the  parties  whose  goods  have  become 
intermingled  shall  own  the  mass  in  common ;  and  this,  too, 
whether  the  intermixture  be  of  fluids  or  solids.  Any  other 
disposition  of  the  title  under  such  circumstances  would  be 
unreasonable ;  for,  as  both  parties  stand  equally  entitled  to 
relief,  the  law  may  not  assign  the  whole  mass  to  one  of  them 
rather  than  the  other.  And  if  to  neither,  then  the  alterna- 
tive presents  itself,  quite  as  repugnant  to  good  sense,  of  treat- 

1  Treat  v.  Barber,  7   Conn.  275  ;  ^  Shumway  v.  Butter,  8  Pick.  443. 

Shumway  v.   Rutter,   8   Pick.   443 ;  »  Smith  v.  Sanborn,  6  Gray,  134 ; 

Kobinson  v.  Holt,  39  N.  H.  557  ;  Roth  Moore  v.  Bowman,  47  N.  H.  494.     If 

V.  Wells,  29  N.  Y.  471 ;  Taylor  v.  articles  mixed  together  be  capable  of 

Jones,  42  N.  H.  25.     See  also  30  N.  J.  identification,  there  can  be  no  attaoh- 

Eq.  n.     And  as  to  the  officer's  duty  ment  of  the  whole.     30  N.  J.  Eq.  n. 

in  such  attachments,  see  Drake  At-  and  cases  cited ;  Drake  Attachment, 

tachment,  §  199.  §  199  ;  §  43. 
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ing  the  accidental  intermixture  as  hona  vacantia,  and  open  to 
the  public  for  appropriation.^  For  here,  again,  our  law  does 
not,  as  in  accession,  recognize  that  either  party  may  take 
the  whole  mass  and  compensate  the  other. 

It  may  be  generally  affirmed,  that  whereyer  the  confusion 
is  such  that  no  blame  can  be  imputed  to  any  owner  of  ingre- 
dients, where  it  is  solely  the  result  of  inevitable  accident,  or 
the  invasion  of  some  superior  hostile  force,  or  even,  as  it 
would  appear,  the  wrongful  act  of  any  stranger  to  the  goods, 
the  result  is  not  to  deprive  any  one  absolutely  of  his  property, 
but  to  make  the  former  proprietors  owners  in  common  of  the 
scdid  or  fluid  intermixture  :  each  according  to  his  due  share, 
if  strict  apportionment  be  practicable ;  otherwise,  in  equal 
portions.^  And,  if  a  partial  destruction  has  taken  place,  the 
loss  should  be  proportionally  shared.^ 

It  follows  that,  if  one  co-owner  of  property  thus  thrown 
together  into  an  undistinguishable  mass  gathers  and  takes 
possession  of  the  whole,  he  is  not  usually  liable  as  for  conver- 
sion to  another  co-owner ;  but  his  possession  is  to  be  regarded 
rather  as  rightful,  and  subject  to  the  other  party's  right  to 
appear  and  take  out  his  own  portion.  He  is  entitled  to  com- 
pensation for  his  labor  in  protecting  the  whole  ;  and,  even 
where  he  has  consumed  more  than  his  rightful  share,  he  is 

1  The  whole  question  was  carefully  accordingly.    Spence  v.  Union  Marine 

considered  iu  the  recent  case  of  Spence  Ins.  Co.,  L.  R.  3  C.  P.  427.    And  see 

V.  Union  Marine  Ins.  Co. ,  L.  E.  3  C.  Lupton  •».  White,  15  Ves.  442  ;  Buok- 

P.  427  ;  a  controversy  having  arisen  ley  v.  Gross,  3  B.  &  S.  574 ;  Jones  v. 

over  the  title  to  cotton  which  belonged  Moore,  4  Y.  &  C.  351.    The  same 

to  different  owners,  but  was  shipped  rule  is  recognized  in  this  country, 

in  the  same  vessel.    Exposure  in  a  Moore  v.  Erie  Railway  Co.,  7  Lans. 

sea  peril  had  caused  all  the  marks  of  39.     If  confusion  be  caused  by  the 

identity  to  be  effaced ;  and  in  this  action  of  a  freshet,  or  by  a  tempest, 

state  the  ownership  of  the  cotton  was  or  by  the  effect  of  a  Are,  or  by  any 

at  issue.     It  was   determined  that  natural  cause,  there  is  no  forfeiture 

neither  the  principle  of  wrongful  ad-  of  title  to  the  mass.     30  N.  J.  Eq. 

mixture,  nor  that  of  goods  without  292,  and  cases  cited ;  State  v.  Burt, 

an  owner,  could  apply  ;  that,  as  in-  64  N.  C.  619  ;  Buckley  v.  Gross,  3  B. 

evitable  accident  had  caused  the  con-  &  S.  566. 

fusion,  no  owner  could  be  said  to  ^  gge  remarks  of  Blackburn,  J.,  in 

have  lost  his  own  property ;  but  the  Buckley  v.  Gross,  3  B.  &  S.  566  ;  Bry- 

title  to  the  whole  was  vested  in  them  ant  «.  Ware,  30  Me.  295. 
together  by  way  of  ownership  in  com-  ^  Spence  v.  Union  Marine  Ins.  Co., 

mon ;  and  an  adjustment  was  ordered  L.  E.  3  C.  P.  427. 
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held  bound  to  make  his  co-owner  whole  and  no  more.^  That 
the  common  law  does  not  readily  interfere  with  one  co- 
owner's  possession  of  chattels,  has  already  been  perceived ; 
and  yet,  as  to  divisible  chattels,  like  grain  and  timber,  we 
apprehend  that  one's  intent  to  appropriate  exclusively  to  him- 
self what  he  knows  ought  in  fairness  to  be  divided,  may  be 
inferred  under  suitable  circumstances  from  his  conduct,  so 
as  to  render  him  liable  in  trover  to  his  fellow-owners.^ 

§  52.  Roman  Law  of  Confusion. — What  was  the  law  of  COn- 
fusion  as  expounded  in  the  enlightened  age  of  Roman  juris- 
prudence, is  not  clearly  ascertainable.  Some  have  asserted 
that  one  rule  of  title  applied  to  eonfusio,  or  the  mixture  of 
fluids  ;  and  another  to  commixtio,  or  the  mixture  of  solids  ; 
that  in  the  one  case,  whether  the  mixture  were  by  accident 
or  mutual  consent,  the  whole  substance  was  owned  in  com- 
mon ;  while,  in  the  other,  mutual  consent  alone  could  confer 
such  a  title,  the  judge  being  left  free  to  divide  an  accidental 
mixture  or  not,  as  he  might  prefer.*  The  reason  of  this  dis- 
tinction seems  a  fanciful  one  ;  namely,  that  in  solids,  but  not 
in  fluids,  each  particle  remains  the  same,  although  it  cannot 
be  easily  distinguished.  But  foreign  jurists  are  by  no  means 
agreed  that  the  Roman  law  ever  made  any  such  distinction 
between  fluids  and  solids  :  illustrations  are  not  at  hand  to 
support  it.  On  the  contrary,  some  assert  that  this  alleged 
difference  of  principle  between  eonfusio  and  commixtio  is  alto- 
gether modern.*  Certainly,  no  distinction,  beyond  a  verbal 
one,  between  solids  and  fluids  in  a  confused  state,  is  recog- 
nized by  English  or  American  law;  and  our  rule  of  confusion 
applies  with  the  same  force  to  timber,  cotton-bales,  and  grain, 
as  to  wine  and  oil,  as  the  cases  already  cited  will  amply  show. 

§  53.  Final  Comparison  of  Doctrines  of  Accession  and  Con- 
fusion.—  In  many  respects,  the  doctrines  of  accession  and 
confusion  are  seen  to  be  quite  similar.  Under  whichever  of 
these  heads  the  question  of  title  is  presented,  we  find  the 

1  Moore  o.  Erie  Railway  Co.,  7  *  Gaius,  by  Poste,  pp.  166, 167,171 ; 
Lans.  39.                                                     Story  Bailm.   §  40;    Willes,   J.,   in 

2  See  1  Sch.  Pers.  Prop.  §§  166, 166.     Spence  «.  Union  Marine  Ins.  Co.,  L. 
8  See  Colquhoun  Rom.  &  Civ.  Law,     E.  3  C.  P.  427. 

§§  988,  990. 
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courts  inquiring  into  tlie  causes  which  led  to  the  existing 
state  of  things ;  ready  to  punish  the  wrong-doer  or  trespasser, 
if  need  be,  and  sedulous  to  protect  the  innocent  owner  at  all 
hazards  ;  distinguishing,  however,  between  wilful  and  unin- 
tentional trespass,  in  order  that  honest  error  may  not  be  too 
severely  pixnished  ;  and,  in  these  later  days,  certainly,  con- 
struing the  rule  as  essentially  one  of  necessity  and  conven- 
ience, with  harsh  remedies  which  should  be  invoked  only 
when  the  opposing  titles  have  become  too  closely  and  con- 
fusedly blended  for  the  ordinary  rule  to  work  smoothly,  that 
each  shall  enjoy  his  own.  Nor  has  the  physical  condition  of 
the  product  or  mixture  much  to  do  with  the  issue  of  owner- 
ship, if  the  present  drift  of  the  decisions  may  be  trusted, 
beyond  determining  whether  it  be  practicable  or  not  to  dis- 
tinguish and  separate  without  injury  what  each  has  con- 
tributed. 

But  in  one  important  respect  the  two  doctrines  widely 
differ.  The  law  of  accession  takes  into  account,  as  we  have 
seen,  the  relative  value  of  components,  and  inclines  to  confer 
the  title  to  the  whole  upon  the  greater  contributor,  leaving 
the  lesser  one  to  his  suitable  recompense  rather  than  permit 
him  to  become  a  co-owner.  Into  the  law  of  confusion,  on 
the  other  hand,  this  element  of  relative  value  does  not  enter, 
so  far  as  judicial  precedents  yet  frame  a  rule  ;  ^  the  contribu- 
tor of  a  tenth  part  has  as  distinct  a  right  as  the  contributor 
of  nine-tenths  ;  and,  instead  of  permitting  the  larger  title  to 
draw  in  the  lesser,  with  a  suitable  recompense  in  the  latter 
instance,  the  law  remits  both  parties,  all  other  things  being 
equal,  to  their  rights  as  owners  in  common,  from  which  awk- 
ward relationship  a  partition  or  a  sale  of  the  whole  property, 
with  distribution  of  the  proceeds,  affords,  as  we  have  shown, 
the  natural  mode  of  escape. 

This  difference  of  principle,  we  conceive,  is  founded  in 
convenience.  For  accession  exhibits,  as  its  usual  product, 
something  which  cannot  well  be  divided  up,  —  a  sort  of  in- 
teger for  beneficial  enjoyment,  —  while  the  proper  result  of 
confusion  or  intermixture  would  be  a  mass  naturally  and  usu- 
1  But  see  supra,  §  47,  notes. 
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ally  capable  of  fractional  subdivision  and  beneficial  ownership 
in  the  several  portions.  Again,  the  cloth  into  which  another's 
wool  has  been  woven,  or  the  hoops  wrought  out  of  another's 
iron,  derive  their  new  value  largely  from  the  appliance  of 
skilful  labor  ;  so  that  one  finds  frequently,  in  the  product  of 
accession,  something  worth  far  more  than  any  of  the  original 
materials  which  entered  into  its  composition ;  while  from  the 
confusion  of  goods  comes  a  substance  worth  little  or  nothing 
beyond  the  value  of  its  component  parts,  and  to  which  the 
personal  labor  of  mixing  can  hardly  have  contributed,  unless 
it  be  to  the  injury  of  ingredients.  The  bestowal  of  useful 
labor  should  always  strengthen  one's  title.  And,  once  more, 
this  same  element  of  useful  labor  must  render  the  adjustment 
of  shares  on  an  arithmetical  basis  far  more  difficult  in  the 
case  of  accession  than  in  that  of  confusion.  It  is  from  the 
combination  of  these  three  considerations,  we  may  conclude, 
that  the  law,  working  out  the  demands  of  natural  justice,  and 
at  the  same  time  regarding  its  own  convenience,  makes  so 
marked  a  distinction  between  the  results  of  accession  and 
confusion. 
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CHAPTER  I. 

GIFTS  IN  GENERAL. 

§  54.  Definition  of  a  Gift.  —  To  the  voluntary  transfer  of 
a  thing  without  consideration,  the  term  "  gift,"  which  in  our 
law  corresponds  with  the  donatio  of  the  civil  law,  is  com- 
monly applied;  the  word  sometimes  signifying,  in  common 
speech,  the  thing  bestowed,  and  sometimes  the  method  of 
bestowing.  1 

§  55.  Origin  and  History  of  such  Transfers  of  Personal  Prop- 
erty. —  This  mode  of  acquiring  personal  property  has  doubt- 
less prevailed  from  the  earliest  ages ;  and,  in  the  customs 
of  aU  countries  known  in  history,  gifts  from  sovereign  to 
subject  in  recognition  of  merit,  from  subject  to  sovereign  to 
gain  favor,  and  between  rival  potentates  in  furtherance  of  a 
special  embassy,  have  borne  an  important  part  in  ceremonial 
intercourse.  Greece  feared  Pisistratus  because  of  the  pres- 
ents he  made  to  citizens,  and  despised  Themistocles  for  those 
he  took  from  them.^  Under  the  Roman  emperors,  the  cus- 
tom of  bestowing  gifts  was  universally  recognized;  and  a 
controversy  arose  among  the  lawyers  as  to  whether  the  In- 
stitutes of  Justinian  were  right  in  classing  among  the  civil 

1  See  Bouv.  Diet.  "  Gift,"  "  Dona-         ^  See  Smith's  Greece,  B.  1,  o.  H  ; 
tion ; "  2  Kent  Com.  437  ;  1  Dom.  Cir.     B.  4,  c.  22. 
Law,  Part  I.  Book  1,  Tit.  X. 
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modes  of  acquisition  what  must  have  been  good  by  the  law 
of  nature.  Clients  at  Rome  sent  gifts  to  their  patrons  for 
managing  their  legal  or  other  business ;  freedmen,  by  way 
of  recompense  for  services;  slaves,  on  the  birthdays  and 
other  special  festival  occasions  observed  in  their  master's 
family.  New- Year's  gifts  have  been  traced  far  back  into 
the  fabulous  era  of  the  imperial  city's  foundation ;  and  at 
New  Year's,  it  is  said,  the  poorer  classes  were  wont  to  make 
presents  of  sweet  things  of  various  kinds  as  a  good  omen, 
whence  probably  originated  the  modern  practice  of  throwing 
sugar-plums  about  at  the  carnival  celebration.  The  rich  on 
such  days  would  send  gold  and  silver  to  the  officers  of  state, 
and  particularly  to  the  emperors,  who  were  wont  to  accept 
of  magnificent  New-Year's  presents,  from  the  time  of  Au- 
gustus downward ;  a  practice  which  Tiberius  and  Claudius 
tried  to  check  by  edict,  but  with  no  real  success.  The 
Saturnalia  afforded  another  occasion  for  promiscuous  gift- 
making.  Nuptial  gifts,  which  largely  stimulated  fortune- 
hunters  of  a  matrimonial  bent ;  presents  to  strangers, 
presents  to  magistrates,  —  all  of  these,  with  other  classes 
of  gifts  far  more  questionable,  have  come  down  in  history 
illustrated  by  the  learning  of  Justinian's  age,  to  attest  the 
prodigality  and  corruption  of  a  declining  empire.^ 

Gifts  for  benevolent  purposes  —  to  endow  places  of  wor- 
ship, seminaries,  and  hospitals,  and  for  alleviating  the  suf- 
ferings of  the  destitute  and  deserving  —  were  doubtless  not 
unknown  in  the  days  of  paganism  among  others  of  a  less 
disinterested  sort,  which  the  law  has  better  preserved ;  yet 
charity  has  borne  its  best  fruit  in  these  later  centuries,  and 
under  the  humanizing  influences  of  the  Christian  religion. 
The  desire,  however,  of  power  and  influence,  of  esteem 
among  men,  of  winning  a  friend  or  propitiating  an  enemy, 
—  all  these  are  among  the  active  principles  of  our  being  ; 
gratitude,  too,  the  love  of  family,  friendship,  and  that  Avider 
affection  for  humanity  which  prompts  the  generous  possessor 
of  goods  to  impart  of  his  abundance  to  those  who  have  not. 
Hence  no  artificial  system  of  laws  is  needed,  no  social  polish, 
1  Colquhoun  Rom.  Law,  §§  1050, 1051. 
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to  give  easy  play  to  machineEy  whose  motive  power  lies  deep 
in  the  human  heart.  So  simple  and  natural  is  the  legal 
transaction  itself  (and  this  is  particularly  true  of  chattel 
gifts),  that  the  courts  of  England  and  America  have  hitherto 
elaborated  the  jurisprudence  of  the  subject  but  little  beyond 
the  question  of  a  suitable  delivery,  and  never  were  perplexed 
for  leading  rules  until  the  modern  classes  of  incorporeal  chat- 
tels came  into  existence.  But  the  subject  is  one  of  growing 
importance,  and  deserves  more  than  the  meagre  attention 
which  our  text-writers  have  hitherto  bestowed  upon  it.  Let 
us  examine  it  somewhat  in  detail ;  confining  ourselves,  for 
the  present  chapter,  to  the  more  general  features  which  this 
mode  of  transfer  presents. 

§  56.  Absence  of  Consideration  as  an  Element  In  Gifts.  — 
And,  first  of  all,  to  look  into  the  matter  of  consideration  with 
reference  to  gifts.  As  a  motive  exists  for  every  action,  and 
human  conduct  is  usually  the  result  of  a  nice  combination  of 
motives,  very  little  reflection  should  serve  to  convince  us 
that  what  we  call  a  gift  is  seldom  made  in  the  spirit  of  pure 
disinterestedness  ;  and  if  self-examination  will  so  often  dis- 
close the  base  alloy,  how  can  such  a  transfer  be  deemed  gra- 
tuitous or  without  consideration  ?  But  the  law  does  not  look 
so  far  below  the  surface  for  its  reasons.  When  no  pecuniary 
consideration  passes  back  as  an  understood  part  of  the  trans- 
action, nor  any  service  is  performed  by  way  of  an  understood 
equivalent,  the  transaction,  viewed  from  the  legal  standpoint, 
can  hardly  be  otherwise  than  a  gift.  To  call  it  bargain  and 
sale  would  be  to  insult  the  parties.  But  the  civil  law  of 
Justinian's  age  followed  human  nature  rather  more  closely ; 
for  it  classified  gifts  into  simpliees,  or  such  as  one  makes  of 
his  own  free  will,  and  remuneratorioe,  or  those  implying  some 
consideration.  And  such  a  division  was  apparent  in  gifts 
inter  vivos,  which  might  be  of  the  remunerative  sort,  or  abso- 
lute, — that  is,  made  in  the  latter  instance  without  special 
reason,  or,  as  one  might  say,  out  of  pure  liberality.  ^  But  the 
legal  rule  did  not  even  here  undertake  to  dissect  the  inner 
motives  closely  ;  the  Roman  law  differing  from  ours  mainly 
1  Colquhoun  Civ.  Law,  §§  1050,  1051,  1059. 
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in  treating  as  an  honorary  gift  what  we  should  now  claim  as 
compensation  for  services  rendered. 

And  yet  so  ready  is  our  common  law  to  sustain  an  agree- 
ment as  such  by  finding  a  consideration  to  bottom  it  upon, 
that  a  mutual  stipulation,  or  some  detriment  suffered  at  the 
promising  party's  instance,  is  legally  construed  into  a  valua- 
ble consideration,  and  not  benefits  alone  actually  gained  or 
expected  by  the  party  promising.  This  anxiety  of  the  law  to 
find  a  consideration  is  not  strange  ;  since  consideration  is  said 
to  be  the  very  life  and  essence  of  a  contract,  so  that  a  prom- 
ise for  which  there  is  no  consideration  could  not  be  legally 
enforced.  And  hence,  notwithstanding  the  assertion  con- 
stantly to  be  found  in  the  cases  which  relate  to  gifts,  that 
there  exists  an  opportunity  for  repentance  before  one  de- 
signing to  make  a  gift  has  actually  executed  his  intention, 
the  courts  not  uncommonly  hold  one  bound  by  his  voluntary 
promise  to  give  to  some  charitable  object,  wherever  he  has 
signed  a  subscription  paper  to  that  effect,  and  other  parties 
have  acted  upon  the  faith  of  his  promise. i  In  other  words,  a 
naked  promise  to  give,  without  a  stipulation  for  anything  in 
return,  would,  standing  independently,  be  deemed  voluntary 
and  not  enforceable  ;  but  the  consequences  flowing  from  such 
a  promise  to  other  parties  concerned  therein  may  give  it 
mutuality,  and  raise  such- a  consideration  as  to  render  it  no 
longer  gratuitous,  but  an  enforceable  contract. 

A  consideration,  it  is  well  understood,  need  not  be  ade- 
quate, nor  stand  as  a  full  equivalent,  in  order  to  support  a 
contract.  The  common  law,  too,  has  usually  gone  so  far  as 
to  presume  conclusively,  wherever  a  seal  is  affixed  to  an  in- 
strument, that  a  valuable  consideration  has  actually  passed  ; 
though  time  and  again  the  man  who  executes  a  bond  as 
surety  does  so  from  motives  of  friendship,  and  without  the 
expectation  of  any  recompense  whatever.^    And,  under  the 

1  See  Mirick  v.  French,  2  Gray,  designated  when  the  funds  were  con- 

420  ;  Ives  v.  Stirling,  6  Met.  310  ;  9  tributed.     Downs  v.  Congregational 

Cush.  539.    It  is  a  question  of  inten-  Society,  63  N.  H.  161. 
tion  whether  property  bought  with         2  xhe  seal  does  not  preclude  in- 

f  unds  raised  by  subscription  remains  quiry  as  to  a  consideration.    24  Penn. 

in  the  subscribers  or  in  the  beneficiary  St.  232. 
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Roman  law,  gratuitous  promises  were  enforceable,  when  made 
with  the  observance  of  certain  formalities  which  implied  de- 
liberate intention ;  a  principle  often  observable  in  the  codes 
of  modern  Europe,  where  certain  instruments  are  to  be  sol- 
emnly executed  before  a  notary,  and  in  presence  of  several 
witnesses.  1  But  friendship,  good-wiU,  or  any  merely  moral 
obligation,  cannot  suffice  as  a  consideration  to  support  an  un- 
sealed contract  at  our  law ;  nor  even  blood  or  natural  affec- 
tion between  near  relatives,  though  this  might  have  techni- 
cally supported  a  use  or  a  trust  executed  in  equity.^  Yet 
marriage  is  a  valuable  consideration,  and  will  sustain  any 
reasonable  family  settlement  made  on  the  faith  of  it.*  The 
fact,  moreover,  that  the  gift  has  induced  the  expenditure  of 
money  or  labor  upon  the  thing  given  may  often  render  a  gift 
irrevocable  in  equity.*  All  these  are  doctrines  well  estab- 
lished under  the  law  of  contracts,  and  of  equity  jurispru- 
dence, which  serve  to  indicate  to  what  extent  a  promise  may 
be  pronounced  gratuitous  or  without  consideration ;  and 
hence  appropriate  to  transfers  by  way  of  gift.  A  gift  or 
gratuity  may  be  delicately  given,  as  though  to  indicate  that 
it  was  in  payment  of  some  debt ;  and  yet  the  transaction 
remains  a  gift.^ 

§  57.  Grifts  to  be  classed  Tvitb  Contracts  as  founded  in  Mutual 
Undertaking.  —  Our  earlier  writers  of  the  common  law,  so  far 
as  they  have  given  the  subject  any  attention,  appear  to  have 
regarded  gifts  of  personal  property,  because  of  this  usual  ab- 
sence of  a  supporting  consideration,  and  perhaps,  too,  because 
the  mode  of  transfer  was  so  simple,  as  a  class  of  transactions 
quite  distinct  from  contracts.  And  this  might  be  proper 
enough,  if  Blackstone's  definition  of  a  contract  be  taken  as 
strictly  correct :  namely,  an  agreement  "  upon  sufficient  con- 

1 1  Pars.  Contr.  6th  ed.  427,  430.  Neale  v.  Neale,  9  Wall.  1 ;  Freeman 

2  2  Bl.  Com.  4^4,  445,  n.  by  Chltty,  v.  Freeman,  43  N.  Y.  34.     And  see 

&c.  Coles  D.  Pilkington,  L.  R.  19  Eq.  174, 

'  Magniac   v.  Thompson,   7    Pet.  for  a  similar  result,  where  the  gift  has 

348 ;  Soh.  Dom.  Eel.  §  173.  induced  a  donee  not  only  to  occupy 

*  This    is    a   rule  chiefly  applied  the  premises,  hut  to  change  his  mode 

where  real  estate  was  given.     See  of  life. 
Hardesty  v.  Riohaidson,  44  Md.  617  ;         «  Stevens  2}e,  83  Cal.  822. 
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sideration  "  to  do  or  not  to  do  a  particular  thing.  ^  But 
Kent,  while  adopting  this  definition,  is  hardly  satisfied  with 
the  alleged  distinction.  "  Every  gift  which  is  made  perfect 
by  delivery,  and  every  grant,"  he  says,  "  are  executed  con- 
tracts ;  for  they  are  founded  on  the  mutual  consent  of  the 
parties,  in  reference  to  a  right  or  interest  passing  between 
them.  "2  This  proposition  is  imdoubtedly  correct ;  and  the 
best  authorities  of  the  present  day  not  only  take  the  same 
view  of  perfected  gifts,  but  have  also  enlarged  the  definition 
of  a  contract ;  and  they  treat  the  element  of  consideration  as 
a  non-essential  for  classifying,  though  practically  an  essential 
when  it  comes  to  the  matter  of  legal  enforcement.^ 

This  question  is  not  a  purely  abstract  one,  however ;  for, 
whether  we  use  the  term  "contract"  or  "agreement"  as 
legally  appropriate,  we  should  make  sure  of  what  is  a  fun- 
damental fact,  that  gifts  are  in  the  nature  of,  or  at  least 
originate  in,  a  mutual  undertaking.  This  is  not  always  per- 
ceptible at  first  sight,  so  quickly  and  simply  is  the  under- 
taking usually  carried  out,  and  so  little  has  the  taker  to  do 
as  compared  with  the  giver.  The  idea  inculcated  in  our  old 
books  is  that  "  delivery  "  is  what  constitutes  a  gift.  This  is 
not  true.  The  idea  of  gift  embraces  both  giver  and  taker, 
or  two  parties  meeting  together.  The  very  word  "  gift "  is 
but  one-sided  in  symbolizing  the  actual  transaction.  Where 
the  gift  is  of  something  beneficial,  the  law  is  usually  so  well 
satisfied  with  scrutinizing  the  giver's  acts,  that  acceptance  by 
the  taker  will  be  readily  presumed  ;  yet  not,  we  apprehend, 
against  plain  evidence  to  the  contrary.  It  is  not  uncommon 
for  one  to  decline  a  proffered  gift  of  value  from  motives  of 
delicacy,  self-respect,  regard  for  public  opinion,  the  desire  of 
personal  independence  as  regards  the  giver,  and  the  like. 
And  if  the  gift  to  be  made  were  to  one's  prejudice,  as  of  a 

- 1  2  Bl.  Com.  442,  444.  later  legal  definitions.     For  instance, 

2  2  Kent  Com.  438,  449.  see  1  Pars.  Contr.  6th  ed.  6  :  "A  con- 

0  1  Pars.  Contr.  6th  ed.  6 ;  Sturges  tract   in  legal   contemplation  is  an 

V.  Crowninshield,  4  Wheat.  197,  per  agreement  between  two  or  more  par- 

Marshall,  C.  J. ;  preceding  section ;  2  ties  for  the  doing  or  not  doing  of  some 

Staph.  Com.  109.    The  mutuality  of  a  particular  thing." 

contract  is  expressed  in  the  best  of  the 
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rattlesnake,  a  deadly  poison,  or  some  animal  with  an  infec- 
tious disease,  acceptance  would  hardly  take  place  at  all. 
Promise  of  a  thing  by  way  of  gift,  moreover,  may  be  made 
to  take  fidl  effect  hereafter. 

A  gift,  then,  is  a  contract,  or  originates  in  a  contract,  ac- 
cording to  the  best  legal  definition,  and  at  all  events,  imports 
an  agreement,  because  it  is  founded  in  the  convention  of  two 
or  more  parties  ;  executed  so  soon  as  the  proper  formalities — 
substantially  a  delivery  and  acceptance  —  have  been  complied 
with ;  and  until  then  executory  from  the  time  the  promise  to 
give  (if  any)  was  iirst  made  or  the  formalities  of  execution 
began.  And  whether  the  gift  be  executory  or  executed,  the 
general  law  of  contracts  should  be  invoked  to  adjust  the  re- 
spective rights  and  obligations  of  the  parties ;  the  element 
of  consideration  always  bearing,  however,  as  we  have  shown, 
on  the  question  of  legally  enforcing  an  executory  promise  or 
undertaking.  1  Hence,  the  evidence,  in  cases  thus  arising, 
might  show,  on  the  giver's  part,  not  a  gift  but  only  a  promise 
or  agreement  to  give  on  some  later  occasion. ^ 


1  TouUier  and  Barbeyrao  are  cited  for  gifts,  appear  to  us  inconsistent, 

by  Chancellor  Kent  among  writers  on  See  Story  Bailm.  §  2  ;  2  Bl.  Com.  446  ; 

the  civil  law  who  stand  opposed  to  2  Kent  Com.  558. 

Puffendorf ,  in  this  same  discussion,  Bailment,  as  the  term  imports,  is 

whether  a  gift  is  properly  a  contract ;  the  delivery  of  a  thing  for  a  special 

the  latter  writer  having  excluded  gifts  purpose,  &c.    This  delivery  is  in  gen- 

from  the  class  of  contracts,  out  of  eral  (though  not  always)  upon  some 

deference  to  the  Roman  lawyers,  who  contract  express  or  implied.    Schoul. 

restrained  the  definition  of  a  contract  Bailm.  §§  1,  2.    Should  no  full  deliv- 

to  engagements  resulting  from  nego-  cry,  no  genuine  bailment,  take  place, 

tiation.   2  Kent  Com.  437  ;  Puff.  Droit  a  contract  for  taking  or  receiving  in 

des  Gens,  liv.  v.  c.  3,  §  10,  n.  5.     We  bailment  might  nevertheless  be  relied 

should  suppose  that  there  might  be  upon  in  damages  by  the  aggrieved 

negotiations  for  a  gift,  just  as  there  party.    So,  too,  if  a  gift  proper  be 

are  negotiations  for  the   care  of  a  narrowed  in  definition  to  the  corporeal 

chattel  without  reward ;    a  sort  of  transfer  itself  (i.e.  by  way  of  an  exe- 

gratuitous  contract  being  presented  cuted   contract),  nevertheless  ques- 

in  either  case  as  the  primary  result,  tions    may  arise  on    the   executory 

while  the  promise  remains  executory,  contract  to  give  or  receive  in  gift ; 

And  writers,  whether  of  the  civil  or  so  that  one  would  have  to  speak  of 

common  law,  who  class  all  bailments,  the  gift  and  the  contract  for  a  gift, 

whether  gratuitous  or  upon  consider-  ^  Gammon  Seminary  v.  Robbins, 

ation,  under  the  general  head  of  Con-  128  Md.  85  ;  57  Hun,  229  ;   36  111. 

tracts,  and  yet  refuse  a  place  likewise  App.  77  ;  §  65. 
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S  58.    Capacity  of  Parties  and  Good  Faith  in  the  Transfer. — 

As  with  contracts  generally,  so  is  it  with  a  gift :  the  capacity 
of  the  parties  and  the  substantial  gbod  faith  of  the  transac- 
tion are  material  to  its  validity.  This  rule  is  universal.^ 
Every  transfer  of  property  should  be  made  in  the  exercise  of 
an  intelligent  understanding  and  freedom  of  will  suitable  to 
the  occasion. 

§  59.  The  Same  Subject :  Rule  of  Mental  Capacity  applied.  — 
In  the  first  place,  there  should  be  sufficient  mental  capacity. 
But  the  law  presumes  mental  competency  in  every  contract, 
though  ready  to  receive  proof  to  the  contrary.  The  parties 
who  are  usually  classed  as  incompetent  to  make  contracts 
legally  binding  are  married  women,  infants,  and  insane  per- 
sons ;  and  the  law  imposes  some  restrictions,  beside,  for  the 
protection  of  seamen  ;  while  outlaws  and  aliens  were  formerly 
disqualified  altogether,  on  grounds  of  public  policy  or  ex- 
pediency, with  which  we  have  little  concern  in  this  country. 
The  disabilities  of  married  women  are  rapidly  disappearing 
under  the  influence  of  modern  legislation  and  judicial  deci- 
sions; and  even  as  to  infants  and  insane  persons  —  classes 
which  present  every  shade  of  mental  incapacity,  from  mere 
immaturity  of  judgment  to  hopeless  idiocy  and  utter  im- 
becility —  the  law  discriminates ;  rarely  pronouncing  a  con- 
tract absolutely  void,  unless  to  the  plain  prejudice  of  the 
incompetent  party,  sustaining  any  contract  for  necessaries  as 
plainly  intended  for  his  benefit,  and  leaving  doubtful  con- 
tracts voidable  at  the  option  of  the  incompetent  party  so  soon 
as  he  becomes  sui  juris.  The  appointment  of  a  guardian,  by 
which  a  sort  of  representative  mental  capacity  is  legally 
substituted  for  the  incompetent  person's  ordinary  business 
transactions  of  life,  removes  much  of  the  uncertainty  other- 
wise attending  such  contracts. ^ 

Now  to  apply  these  principles  to  gifts.  It  is  manifest  that 
a  beneficial  gift,  even  to  one  mentally  incapable  of  contract- 

1  Capacity  was  regarded  in  gifts  the  gift.  Colquhoun  Rom.  Law, 
under  the  Roman  law.    And  a  deliv-     §  1060. 

ery  by  mistake  gave  a  right  to  recall         2  See  1  Pars.  Contr.  293  etseq. ;  Sch. 

Dom.  Rel.,  Parts  II.,  IV.,  V.,  passim. 
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ing,  could  hardly  be  void  under  any  circumstances ;  if  void- 
able, he  or  his  representative  would  be  under  the  obligation  of 
restoring  if  possible  when  avoiding ;  if  consumable  and  actu- 
ally consumed,  meanwhile,  for  his  benefit,  it  would  most  likely 
have  been  as  valid  per  se  as  other  contracts  for  necessaries, 
with  this  very  important  difference  in  its  favor,  that  the  in- 
competent person's  estate  had  nothing  to  pay  for  it.  Quite 
consistently  with  this  theory,  the  civil  and  common  law  pre- 
sume acceptance  in  every  beneficial  gift ;  and  this,  notwith- 
standing the  donee  was  an  infant.  But  whether  such  gift 
might  not  be  set  aside  afterwards  as  voidable,  at  the  instance 
of  the  infant  or  his  legal  representatives,  on  restoration  of 
the  property  still  unconsumed,  the  courts  do  not  seem  to 
have  had  occasion  to  inquire. ^  It  may  fairly  be  inferred 
that  the  same  presumption  of  acceptance  would  apply,  and 
—  mutatis  mutandis  —  the  same  general  rule  in  the  case  of 
an  insane  as  an  infant  donee.  From  the  mere  exercise  of 
dominion  over  the  property,  acceptance  is  usually  inferred.^ 
But  the  very  considerations  which  prompt  the  courts  to 
sustain  a  beneficial  gift  on  an  incapable  donee's  behalf  must 
induce  them  to  break  up  the  transaction,  when  the  donor  is 
the  incapable  party.  For,  of  all  property  transfers,  a  gift 
should  be  made  in  the  exercise  of  a  befitting  mental  capacity, 
since  the  giver  is  to  receive  no  kind  of  recompense  or  equiva- 
lent. The  more  liberal  it  is  to  the  donee,  the  less  is  it  to  the 
donor.  It  is  here  that  mental  incapacity  would  doubtless 
afford  a  ready  cause  for  rendering  the  gift  voidable,  or  in- 
deed for  treating  it  as  altogether  null  and  void.  At  the 
same  time,  we  should  distinguish  between  gifts  of  one's  whole 
estate  and  gifts  of  specific  chattels.  A  will  is  frequently  set 
aside  for  want  of  what  is  termed  testamentary  capacity ;  that 
is,  a  sound  and  disposing  mind  capable  of  appreciating  one's 
own  relation  to  the  proper  objects  of  his  bounty,  their  needs, 
and  the  effect  of  his  disposing  act.     "Whether  a  test  of  this 

1  See  DeLevillain  t).  Evans,  39  Cal.  Parsons  v.  Hill,  8  Mo.  135;  Turpin 

120 ;  Rinker  v.  Rinker,  20  Ind.  185 ;  v.  Turpin,  16  Ohio  St.  270. 
Gardner  v.  Merritt,  32  Md.  78.    And         ^  See  §§  90-92. 
see  Sch.  Dom.  Rel.  §§  411-413,  446 ; 
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character  might  not  be  applied  to  a  single  sweeping  act,  by- 
way of  gift,  in  disposing  of  one's  estate,  should  an  extreme 
case  arise,  we  wiU.  not  inquire  ;  but  in  the  ordinary  case  of 
a  specific  gift,  as  manifested  in  a  single  act  accompanied  by- 
delivery,  the  test  of  mental  capacity  would  be  that  applicable 
to  any  other  contract,  and  not  testamentary  capacity.  ^ 

§  60.  Rule  as  to  Freedom  of  -Will  and  Good  Faith  applied. 
—  In  the  second  place,  freedom  of  will  is  essential  to  the 
validity  of  a  gift,  as  in  other  contracts ;  and  where  a  donor 
or  donee  has  been  imposed  upon,  by  fraud  or  force,  or  there 
is  palpable  error,  the  party  wronged  can  doubtless  have  the 
gift  annulled  on  application  to  a  court  of  equity.^  As  to 
donors,  in  fact,  the  rule  extends  much  further.  Actual  fraud 
or  force  practised  by  the  donee  need  not  be  shown,  nor  so 
great  a  degree  of  mental  weakness  on  the  donor's  part  as  to 
amount  to  legal  incapacity  to  contract  or  make  a  will,  in 
order  to  set  aside  a  gift  which  has  been  obtained  from  the 
donor  by  a  donee  standing  in  some  confidential  relation  to 
him  ;  such  as  that  of  attorney  to  client,  trustee  to  cestui  que 
trust,  guardian  to  ward,  medical  or  spiritual  adviser  to  ad- 
visee or  patient.  For  the  presumption  is,  that  where  one 
party  is  so  situated  as  to  be  able  to  exercise  a  controlling 
influence  over  another's  person  or  property,  any  transaction, 
which  is  decidedly  to  his  own  advantage  and  to  the  other's 
disadvantage,  must  have  been  procured  by  the  exercise  of 
undue  influence  in  accordance  with  the  opportunity.  Espe- 
cially must  this  be  true  of  a  transfer  by  gift.  And  hence  the 
rule  well  established  by  the  authorities  is,  that  gifts  obtained 
by  one  standing  in  such  confidential  relation  are  primd  facie 
void,  and  the  burden  is  thrown  on  the  donee  to  establish  to 
the  satisfaction  of  the  court,  that  the  gift  in  question  was  the 
free,  voluntary,  unbiased   act  of    the  donor.^     But  as  the 

1  See  Crura  B.Thornley,  47111. 192;  603.     And   see  Buckingliamshire  v. 

Van  Deusen  ii.  Rowley,  4  Seld.  358.  Dmry,  2  Eden,  60 ;   Story  Eq.  Jur. 

But,  as  to  gifts  causd,  mortis,  see  post.  §  242. 

For  a  recent  instance  where  an  in-  ^  Samuel «.  Marshall,  3  Leigh,  567  ; 

fant's  gift  has  been  sustained,  where  also  Todd  v.  Grove  and  other  cita- 

nearly  of  age  and  dying  before  major-  tions,  in  next  note, 

ity,  see  Taylor  v.  Johnston,  19  Ch.  D.  s  xodd  v.  Grove,  33  Md.  188,  where 
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requisite  proof  for  overcoming  so  unfavorable  a  presumption 
is  frequently  attainable,  gifts  of  this  character  may  be  sus- 
tained on  proper  evidence  :  they  are  not  necessarily  and  in- 
variably void,^  especially  if  not  improvident. 

The  character  of  such  a  gift  —  whether  trifling  or  excessive 
in  amoimt,  and  reasonably  or  unreasonably  made  under  the 
circmnstances  —  is  material  to  the  issue.  Thus,  a  gift  made 
to  one  standing  in  a  confidential  relation,  of  a  sum  sufficient 
to  make  up  the  latter's  due  share,  under  a  will  of  the  donor's 
deceased  husband,  whose  inequalities  of  disposition  the  donor 
desires  to  correct,  is  from  this  point  of  view  sustainable  ;  es- 
pecially if  the  other  parties  interested  have  been  consulted, 
and  given  their  consent.  ^  The  next  material  inquiry  con- 
cerns the  influence  actually  exerted  by  the  donee,  whether 
habitually  or  on  the  particular  occasion,  as  tending  to  bring 
about  the  present  transfer  in  his  own  favor ;  and  here  the 
physical  health  and  mental  vigor  of  the  donor  at  and  about 
the  time  of  the  gift,  and  his  susceptibility  to  influence  and 
importunity,  are  circumstances  for  consideration,  as  well  as 
the  character  of  the  influence  which  the  donee  seemed  dis- 


the  whole  subject  is  ably  discussed ;  Adams,  51  Wis.  138.  But  the  pre- 
•  1  Story  Eq.  Jur.  §§  307-323,  and  cases  sumption  is  not  favorable  to  the  in- 
cited ;  Leddel  v.  Starr,  5  C.  E.  Green  tention  of  a  gift  in  doubtful  cases  of 
(N.  J.)  274  ;  Garvin  v.  Williams,  44  this  sort.  Soh.Dom.Rel.  §  270.  For 
Mo.  465 ;  Wright  v.  Vanderplank,  2  the  application  of  this  rule  of  good 
Kay  &  J.  1  ;  Donnell  v.  Donnell,  1  faith  to  the  several  domestic  rela- 
Head,  267 ;  Yosti  v.  Laughran,  49  tions,  see  generally  Sch.  Dom.  Bel. 
Mo.  594 ;  Buncombe  v.  Richards,  46  §§  184,  189,  193,  270.  A  gift  from 
Mich.  166 ;  Rhodes  v.  Bate,  L.  R.  1  parent  to  child  may  under  ordinary 
Ch.  252;  Taylor  v.  Taylor,  8  How.  circumstances  be  presumed  voluntary. 
183 ;  Smith  v.  Kay,  7  H.  L.  772.  As  156  Penn.  St.  600.  But  not  where 
between  parent  and  child,  the  pre-  the  parent  was  mentally  weak  and 
sumption  applies  in  cases  of  gift  from  subject  to  undue  influence  from  the 
the  latter  where  the  parental  author-  donee.  Parker  v.  Parker,  45  N.  J. 
ity  and  dominion  have  not  yet  ter-  Eq.  224. 

minated ;  see  Wright  v.  Vanderplank  i  lb. ;  Nesbit  v.  Lockman,  34  N.  Y. 

and  Taylor  v.  Taylor,  supra;  Sch.  167.     The  question  of  undue  influ- 

Dom.  Rel.  §  270,  and  cases  cited.    A  ence  is  properly  submitted  to  a  jury, 

gift  from  father  to  child  fully  exe-  Woodbury  v.  Woodbury,  141  Mass. 

cuted,  the  parent  being  of  good  ca^  329. 

pacity,  and  not  superannuated  nor  ^  Leddel  v.  Starr,  5  C.  E.  Green 

unduly  influenced,  is  upheld.     Moore  (N.  J.),  274.     See  Rhodes  v.  Bate, 

V.   Moore,  67  Mo.   192 ;   Kellogg  v.  L.  R.  1  Ch.  252. 
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posed  to  throw  around  him.^  One  may  occupy  a  relation  of 
peculiar  confidence  where  undue  influence  might  be  exerted 
by  him  in  a  particular  instance,  though  not  usually  or  neces- 
sarily so  placed. 2  In  all  gifts  of  this  sort,  equity  scrutinizes 
the  transaction  with  jealous  care,  on  grounds  of  public  policy, 
and  will  require  satisfactory  proof  of  equal  and  fair  dealing.^ 
And  the  fact  that  a  sick  donor  does  not  appreciate  the  na,ture 
and  effect  of  his  action  as  irrevocable  in  contrast  with  one's 
gift  causd  mortis  may  carry  some  weight.* 

§  60  a.  Improvident  Gifts  not  favored.  —  The  improvidence 
and  inequity  of  a  gift,  in  cases  where  undue  influence  may 
perhaps  have  been  exerted,  or  the  donor's  mind  was  not 
clearly  of  normal  capacity,  is  a  preponderating  circumstance 
for  doubtful  issues.^     Gifts  exceeding  a  certain  proportion  of 


1  Todd  V.  Grove,  33  Md.  188. 

2  It  is  said,  and  truly,  that  there  is 
nothing  in  the  confidential  relation  of 
medical  adviser  to  a  patient  that  per 
se  forbids  the  acceptance  of  a  gift  by 
him  from  his  patient.  Audenried's 
Appeal,  89  Penn.  St.  114.  And  the 
same  is  observed  as  to  ministers  of 
the  gospel,  who  doubtless  are  usually 
justified  in  receiving  personal  gifts 
from  their  parishioners  or  strangers, 
not  to  add  gifts  for  religious  and 
charitable  objects.  Greenfield's  Es- 
tate, 24  Penn.  St.  232.  So  might  a 
domestic  servant  properly  take  per- 
quisites and  gratuities. 

But  the  time  and  circumstances 
under  ■which  all  such  gifts  are  re- 
ceived becomes  material ;  and  here 
as  elsewhere,  according  to  the  better 
opinion,  a  court  of  equity  may,  from 
the  relation  actually  existing  between 
a  medical  or  spiritual  adviser  or  a 
domestic,  infer  in  many  cases,  espe- 
cially where  the  donor  was  sick  or 
feeble,  and  no  others  were  present  at 
the  time  of  the  transaction,  a  fair 
probability  that  undue  influence  was 
exerted.  See  Romilly,  M.  E.,  in 
Hoghton  V.  Hoghton,  15  Beav.  299 ; 
Hall  V.  Knappenberge,  97  Mo.  S09.  A 
spiritual  or  other  adviser,  or  family 
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attendant,  is  not  justified,  under  such 
circumstances,  in  procuring  gifts  for 
himself,  or  even  for  charitable  pur- 
poses, to  the  ignoring  of  the  donor's 
natural  obligations  to  his  own  family; 
as  otherwise  the  gift  may  be  set  aside 
at  their  instance.  Ford  v.  Hennessy, 
70  Mo.  580. 

3  1  Story  Eq.  Jur.  §§  307-323.  In 
Rhodes  v.  Bate,  L.  R.  1  Ch.  252,  it  is 
stated  that  the  well-established  rule 
of  the  English  chancery  courts  is  to 
set  aside  a  gift  made  to  one  standing 
in  a  confidential  relation  to  the  donor, 
unless  it  can  be  shown  that  the  donee 
had  competent  and  independent  ad- 
vice ;  an  exception  arising  where  the 
gift  was  of  no  considerable  amount. 
The  American  rule  seems  to  be  more 
flexible,  and  yet  a  stringent  one.  See 
Todd  V.  Grove,  33  Md.  188.  And  cf . 
19  Ch.  D.  603.  Sums  given  away 
under  the  pressiu:e  of  undue  influence 
may  be  recovered  even  though  the 
donees  stood  in  no  relation  of  confi- 
dence. Morley  v.  Loughman,  [1893] 
1  Ch.  736. 

*  See  Yeakel  v.  McAfee,  156  Penn. 
St.  600 ;  137  Penn.  St.  160. 

6  See  §  60;  156  Penn.  St.  600; 
Ford  V.  Hennessy,  70  Mo.  580 ;  Morley 
V.  Loughman,  [1893]  1  Ch.  736. 
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the  donor's  estate  are  invalid,  so  as  to  permit  of  at  least  a 
reduction,  under  the  policy  of  the  civil  law ;  ^  while  if  all 
one's  property  is  donated  without  the  reservation  of  enough 
for  the  donor's  support,  the  gift  is  null  and  void.^ 

§  61.  Gifts  on  Immoral  Consideration.  —  While  an  immoral 
consideration  can  never  support  an  executory  contract,  equity 
will  not  interfere  at  the  donor's  instance  to  annul  an  executed 
gift,  on  the  ground  that  it  was  made  in  view  of  a  past  im- 
moral consideration ;  as,  for  instance,  sexual  intercourse  with 
the  donee. ^ 

§  62.  Subject-matter  of  Gifts  ;  Rule  as  to  Property  or  Persons 
not  in  Existence.  —  Any  kind  of  personal  property,  whether 
corporeal  or  incorporeal,  appears  at  this  day  capable  of  trans- 
fer by  gift.*  But  the  subject  of  gift  should  be  certain. 
Hence  a  gift  of  property  not  in  esse  at  the  time  of  the 
alleged  transfer  does  not  take  effect.^  And  a  writing  which 
purports  to  give  to  a  certain  person  "  all  the  money  of  which 
I  shall  die  possessed," —  there  being  no  actual  delivery  of  the 
money,  — is  only  valid  when  it  can  be  legally  established  as 
a  will.^  Nor  can  there  be  a  direct  and  immediate  gift  of 
personalty  to  persons  not  in  existence.'' 

§  63.  Gift  as  applied  to  Personal  Property;  Gifts  Inter  Vivos 
and  Gifts  Causa  Mortis.  —  The  modern  tendency  being  plainly 
to  confine  the  term  "  gift "  to  personal  property,  using  such 
words  as  "  grant,"  "  voluntary  conveyance,"  or  "  settlement," 
in  preference,  where  real  estate  is  made  the  sole  subject  of 

^  See  44  La.  Ann.  1103.  the  Roman  law.     Monat  v.  Parker, 

2  44  La.  Ann.  859 ;  45  La.  Anr.  supra. 

1135.  *  That  gift  may  be  made  of  a  chat^ 

Our  common  law  imposes  no  such  t'el  real,  such  as  a  lease,  see  Mahon  v. 

restraints.    See  as  to  gifts  causd,  mor-  Baker,  26  Penn.  St.  519.    See  further, 

tis,  §§  144-146.     A  man  may  divide  next  chapter. 

personalty  among  his  children  by  a  *  2  Kent  Com.  438  ;  Butler  v.  Soo- 

gift  inter  vivos,  even  though  the  efEect  field,  4  J.  J.  Marsh.  139 ;  Egerton  v. 

be  to  deprive  his  wife  of  property  on  Egerton,  17  N.  J.  Eq.  419.    But  see 

his  death.     Samson  v.   Samson,   67  Whiting  v.  Barrett,  7  Lans.  107. 

Iowa,  253.  ^  Butler  v.  Scofield,  4  J.  J.  Marsh. 

8  Gisaf  V.  Neva],  31  Penn.  St.  354  ;  139 ;  Busby  v.  Byrd,  4  Rich.  Eq.  9. 

Monat  1).  Parker,  30  La.  Ann.  585 ;  But  see   Hannon  v.  State,   9   Gill, 

Carter  v.  Montgomery,  2  Tenn.  Ch.  440. 

216.    Such,  too,  was  the  doctrine  of  '  Hall  v.  Thomas,  3  Strobh.  101. 
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transfer,  or  included,  we  shall  fairly  cover  the  modern  law  of 
gifts  by  placing  before  the  reader  such  of  the  court  decisions 
only  as  come  within  the  proper  scope  of  this  work.  And, 
following  the  civilians  in  their  mode  of  classification,  we  shall 
set  forth  two  leading  kinds  of  gifts  in  order  :  first,  gifts  inter 
vivos,  under  which  are  included  the  general  gift  transactions 
between  man  and  man ;  secondly/,  gifts  oausd  mortis,  which 
have  especial  reference  to  the  anticipated  death  of  the  giver, 
and  are  not  to  take  effect  if  the  peril  passes  him  by.^  Of 
the  former  kind,  it  might  be  said,  that  the  transfer  takes 
place  solely  by  act  of  the  parties,  as  in  contracts  generally ; 
while  in  the  latter  it  assumes,  in  addition  to  this  act  of  the 
parties,  the  actual  termination  of  the  transferring  owner's 
natural  life,  leaving  the  transferee  surviving  him,  and  so 
presents  a  case  of  title  somewhat  like  that  of  acquisition 
under  a  will. 

It  should  be  carefully  borne  in  mind,  in  the  course  of  the 
present  investigation,  that  the  contemplation  of  approaching 
death,  as  an  essential  element  in  the  title,  is  that  which 
especially  distinguishes  a  gift  causd  mortis  from  one  inter 
vivos  ;  for  a  person  may,  and  not  unfrequently  does,  make  an 
absolute  and  irrevocable  gift  while  actually  on  his  death-bed, 
not  meaning  that  the  issue  of  his  illness  shall  affect  the  trans- 
fer at  all ;  in  which  case,  if  his  mind  were  sound  and  clear, 
his  will  unconstrained,  and  the  intention  properly  executed, 
the  donation  must  stand  on  the  footing  of  any  other  gift  inter 
vivos,  as  an  act  of  the  parties  unaffected  by  the  fact  of  the 
donor's  mortal  dissolution  soon  after. 

iSee  2  Kent  Com.  438;  Bouv.  Diet.  "Donation,"  "Gift;"  also  the 
following  chapters. 
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CHAPTER  II. 

GIFTS   INTEK   VIVOS;     HOW   EXECUTED. 

§  6-±.  Gifts  Inter  Vivos  defined;  their  Essentials.  —  Gifts 
inter  vivos,  or  simple  gifts,  are  such  as  one  party  makes  to 
-  another  without  the  expectation  of  approaching  death  as 
the  moving  cause. ^  And  since  the  mutual  intention  of  the 
parties  to  such  a  gift  is  properly  carried  out  at  once  upon 
delivery  and  acceptance,  or  equivalent  acts,  the  transfer  will 
take  place  absolutely  and  irrevocably,  as  the  executed  act 
of  the  parties,  upon  the  due  observance  of  the  requisite 
formalities. 

Gifts  inter  vivos  are  commonly  made  where  the  giver  is  in 
his  ordinary  good  health.  But  this  need  not  be  ;  for,  how- 
ever precarious  might  be  the  actual  chances  of  prolonged 
existence,  it  is  only  when  death  appears  imminent,  and  the 
prospect  of  losing  for  ever  his  hold  upon  his  property  leads 
the  giver  to  decide  that  he  will  bestow  a  thing  in  a  particular 
manner,  that  the  law  deems  the  gift  he  makes  other  than 
one  inter  vivos. ^  All  gifts  are  inter  vivos  except  those  causd 
mortis. 

§  65.  Unexecuted  Gift;  'whether  Promise  to  give  is  enforce- 
able.—  So  long  as  the  gift  inter  vivos  remains  unexecuted,  or 
rests  on  a  mere  executory  contract  to  give,  it  has  no  legal  valid- 
ity ;  for  a  simple  promise  to  give  is  without  consideration 
and  therefore  unenforceable.  Hence,  one's  parol  promise  to 
pay  money  as  a  gift  does  not  bind  him ;  but  he  may  change 
his  intention  and  revoke  the  promise  at  any  time  before  com- 
pleting the  gift.^     So,  too,  a  parol  promise  to  a  trustee,  that 

1  See  2  Kent  Com.   438 ;    Bouv.  Allen  v.  Polereczky,   31    Me.    388 ; 
Diet.  "  Gift. "    Cf.  GiCts  cansS.  mortis,  Rhodes  v.  Childs,  64  Penn.  St.  18. 
OS.  4-6,  infra.  ^  §   57 ;    Pearson    v.    Pearson,    7 

2  Irish  V.  Nutting,  47  Barb.  370 ;  Johns.  26 ;  Pitts  v.  Mangum,  2  Bailey 
Sessions   v.   Moseley,    4  Gush.   87  ;  (S.  C),  588  ;  Fink  v.  Cox,  18  Johns. 

145 ;  Noble  v.  Smith,  2  Johns.  52. 
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he  shall  have  the  trust  property  upon  the  death  of  the  bene- 
ficiary, is  revocable  at  pleasure.  ^  And  money  paid  into  the 
hands  of  B.,  as  trustee  or  attorney,  for  the  benefit  of  a  third 
person,  is  said  to  be  countermandable  so  long  as  it  remains  in 
B.'s  hands. ^  In  short,  the  mere  intention  or  naked  promise 
to  make  a  future  gift,  however  worthy  may  have  been  the 
object,  is  ineffectual  to  pass  the  title  to  the  property.  Nor 
can  the  promisee  under  these  circumstances  maintain  either 
a  suit  at  law  or  a  bill  in  equity  to  compel  a  full  performance 
of  the -contract  for  his  benefit.^ 

But  since  it  is  really  the  want  of  a  consideration  that  pre- 
vents this  promise  to  give  from  becoming  obligatory,  the  case 
might  sometimes  present  mutual  promises  of  such  a  character, 
or  such  a  detriment  sustained  by  the  promisee  at  the  instance 
of  the  party  promising,  as  to  render  the  contract  enforceable 
against  the  latter,  on  the  ground  that  the  transaction,  taken 
as  a  whole,  presented  a  sufficient  legal  consideration  for  com- 
pelling performance.  On  the  ground  of  mutuality,  voluntary 
subscriptions  for  charitable  purposes  are  sometimes  enforced 
against  the  several  subscribers  ;  for,  though  each  for  himself 
merely  promises  to  give  money  voluntarily,  they  are  all 
deemed  to  have  signed  relying  upon  the  promises  of  one 
another.*  But,  in  ordinary  instances,  the  simple  expression 
of  a  design,  or  even  the  promise,  to  make  a  gift  for  a  benevo- 
lent object  specified,  is  of  no  avail,  unless  the  suitable  act  of 
transfer  follows.^ 

§  66.  Such  Promises  distinguished  from  Contracts  upon  Con- 
sideration. —  Contracts  concerning  chattels  upon  consideration 
should  be  carefully  distinguished  ffom  contracts  of  mere  gift, 
which  they  sometimes  resemble.  Thus,  A.'s  promise  to  give 
a  foal  to  B.  if  certain  services  are  rendered  by  the  latter, 

1  Lee  V.  Luther,  3  W.  &  M.  519.         Donnell  v.  Wylie,  85  Me.  143  ;  Gam- 

2  Cotteen  v.  Missing,  1  Madd.  Ch.  mon  Seminary  v.  Robbins,  128  Ind. 
176  ;  1  Dyer,  49  a  ;  2  Kent  Com.  439.     85. 

s  Taylor  v.  Staples,  8  R.  I.  170  ;         *  Watkins  v.  Eames,  9  Cush.  539 ; 

Carpenter!). Dodge,  20  Vt.595  ;  John-  Miriok  v.  French,  2  Gray,  420  ;  Ives 

son  V.    Stevens,   22  La.   Ann.   149 ;  v.  Stirling,  6  Met.  310 ;  2  BI.  Com. 

Antrobus  v.  Smith,  12  Ves.  39  ;  Pen-  441,  442.    And  see  supra,  §  56. 
nington  v.  Gittings,  2  Gill  &  J.  208  ;         5  phelps  v.  Pond,  23  N.  Y.  69. 
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gives  B.  a  right  to  the  foal  upon  performing  the  stipulations 
on  his  part ;  and  this  because  there  is  a  contract  upon  mutual 
consideration,  and  not  a  voluntary  promise.^  A  slight  con- 
sideration may  often  suffice  in  such  eases :  nevertheless  the 
mere  consideration  of  love  and  affection  does  not  render  a 
promise  to  give  enforceable.^ 

§  67.  Delivery  -with  Suitable  Intention  requisite  in  Gifts.  — 
What  acts,  then,  are  essential  on  the  donor's  part  for  com- 
pletely executing  a  gift  of  personal  property  ?  Delivery  of 
the  property  in  question,  first  and  foremost,  with  the  corre- 
sponding intention  to  give,  must  be  the  answer.  And  the 
rule  has  long  been  maintained,  that  the  owner  must  part 
with  his  dominion  over  the  property  before  the  gift  can  take 
effect ;  for  so  long  as  the  gift  remains  incomplete,  inchoate, 
and  imperfect,  there  exists,  it  is  said,  the  locus  poenitenticB, 
—  the  opporttmity  for  the  giver  to  repent  and  change  his 
purpose.^ 

But  delivery,  in  order  to  effect  the  transfer,  must  be,  here 
as  elsewhere,  according  to  the  subject-matter.  One  mode  of 
delivery  applies  to  things  corporeal ;  another  to  things  incor- 
poreal. Bulky  goods  may  be  delivered  by  handing  a  key  or 
other  symbol,  so  as  to  enable  the  donee  to  take  possession, 
which  possession  he  should  acquire  accordingly  ;  while,  with 
articles  which  readily  pass  from  hand  to  hand,  manual  deliv- 
ery constitutes  the  appropriate  method  of  transfer.  But, 
whether  the  possession  given  be  actual  or  constructive,  the 
donor  must  have  thereby  evinced  an  intention  to  part  with 
the  dominion  of  the  property,  as  well  as  its  possession,  and 
to  transfer  that  dominion  and  possession  to  the  donee.* 

§  68.  The  Same  Subject;  'Words  of  Gift,  etc.,  not  sufficient. — 
Nor  is  it  enough  to  say,  "  I  give  you  "  a  certain  thing,  and 
then  withhold  it ;  for  a  verbal  gift  without  actual  delivery 
transfers  no  title.  Any  parol  declaration  of  gift  wiU  stand 
upon  the  footing  of  a  mere  promise  to  give ;  and,  to  complete 

1  LinnendoU  v.  Doe,  14  Johns.  222.         *  2  Kent  Com.  438,  439 ;  Hawkins 

2  See  Schoul.  Dom.  Rel.  §  270.  v.  Blewitt,   2    Esp.   663 ;    Noble    v. 
"2    Kent    Com.   438;    Taylor   v.    Smith,  2  Johns.    52;    1   Soh.  Pers. 

Staples,  8  R.  I.  170 ;  Cox  v.  Sprigg,  Prop.  §  87 ;  Poullain  v.  Poullain,  79 
6  Md.  274.  Ga.  11. 
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the  transfer,  acts  and  words  should  harmonize  in  establishing 
the  gift  intent. 1  The  circumstances  must  show  that  a  present 
gift  is  intended;  for  words  of  future  promise  do  not  of  them- 
selves change  the  title.^  Any  chattel  capable  of  delivery- 
requires  delivery  to  perfect  a  gift ;  and  words  with  assent 
but  no  delivery  are  insufficient  for  transferring  the  title. ^ 

But  while  delivery  of  possession  is  essential  to  a  gift, 
whethe:?  inter  vivos  or  causd  mortis,  it  is  not  necessary 
that  delivery  should  be  simultaneous  with  the  words  of 
donation.* 

§  69.  The  Same  Subject ;  Delivery  of  Corporeal  Chattels.  — 
Corporeal  chattels  will,  in  general,  pass  by  manual  delivery.^ 
And  where  the  articles  to  be  given  are  numerous,  and  not 
easily  taken  in  hand,  it  may  suffice  for  the  donor  to  point 
them  out  generally,  and  allow  the  donee  to  take  them.^  In- 
tention is  to  be  regarded  rather  than  formal  procedure ;  and 
any  clear  expression  of  the  donor's  willingness  that  the  donee 
shall  take  the  property  for  his  own,  will  suffice,  on  his  part, 
when  the  chattel  is  present  and  in  a  suitable  condition  for 
the  donee  to  avail  himself  of  his  opportunity.^ 

§  70.  Rule  -where  Bonee  is  Custodian,  Bailee,  etc. — Where 
personal  property  is  already  in  possession  of  the  donee  as  the 
donor  s  bailee  or  agent,  there  need  be  no  formal  delivery  ; 
it  is  enough  for  the  donee  to  take  or  keep  actual  possession 
in  his  new  character,  and  be  ready  to  show  that  the  donor 

1  Grangiac  v.  Arden,  10  Johns.  *  Carradine  v.  Carradine,  58  Miss. 
293;   Wheatley  v.  Abbott,  .32  Miss.     286. 

343  ;  Kidder  v.  Kidder,  33  Penn.  St.  "  It  may  either  precede  or  succeed 

268 ;   Bourne  v.  Fosbrooke,  18  C.  B.  the  words.    If  it  precede  the  words, 

N.  s.  516 ;  Ewing  v.  Ewing,  2  Leigh,  so  that  the  property  is  already  in 

337  ;  Brewer  v.  Harvy,  72  N.  C.  176 ;  possession  of  the  donee,  no  new  de- 

Sewall  V.  Glidden,  1  Ala.  62  ;  Single-  livery  is  necessary ;  if  it  succeeds  the 

ton  V.  Cotton,  23  Ga.  261.    But  see  words,  it  makes  perfect  that  which 

Allen  V.  Cowan,  23  N.  Y.  502.  was  before  inchoate."     lb. 

2  Shower  v.  Pilck,  4  Ex.  478  ;  '  Bogan  v.  Finlay,  19  La.  Ann. 
Butler  V.  Scofield,  4  J.  J.  Marsh.  139  ;  94. 

Egerton  v.  Egerton,  17  N.  J.  Eq.  419 ;  ^  Allen  v.  Cowan,  23  N.  Y.  502. 

57 ;   Spencer  v.  Vance,  57         '  lb. ;     Caldwell    v.    Wilson,     2 


Mo.  427.  Speers,   75 ;    Winter   v.   Winter, 

3  Cochrane  v.  Moore,  25  Q.  B.  D.  W.  R.  747 ;  Fletcher  v.  Fletcher,  55 

57  ;  Medlock  v.  Powell,  96  N.  C.  499  ;  Vt.  325. 
Brantley  v.  Cameron,  78  Ala.  72. 
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has  relinquished  all  dominion  over  the  chattel  in  his  favor.^ 
Thus,  if  one  has  borrowed  a  book,  and  the  owner  afterwards 
says,  "  I  make  you  a  present  of  it,"  the  borrower  may  be- 
come the  new  owner  without  having  ever  brought  the  book 
back.  So  is  it  where  the  owner  of  a  boat,  confined  to  his 
bed  with  sickness,  tells  the  boatman  who  has  had  its  charge 
and  custody  that  he  may  have  it  for  his  own.^  Or  where  a 
parent  by  suitable  words  makes  a  present  to  his  married  child 
of  furniture  in  the  latter's  house.^  Conversations  and  gen- 
eral conduct  recognizing  the  gift,  with  or  without  writings, 
here  establish  a  change  of  possession  in  effect ;  the  law  dis- 
pensing with  all  idle  and  useless  formalities. 

It  is  manifest,  however,  that  where  the  evidence  shows 
nothing  more  than  a  wish  or  direction  that  another  should 
have  the  care  of  a  certain  chattel,  or  the  permissive  use 
thereof,  no  transfer  of  the  owner's  title  is  constituted,  but  a 
bailment  rather,  which  is  revocable  at  pleasure.*  There  may 
be  a  constructive  delivery  consistent  with  a  gift ;  but  doubt- 
ful cases  should  be  construed  to  the  contrary.^  Some  States 
in  their  policy  distrust  gifts  founded  upon  delivery  where 
donor  and  donee  reside  together ;  and  at  all  events  wher- 
ever both  parties  to  the  transaction  are  in  combined  posses- 
sion, the  intended  divestment  of  a  giver's  title  ought  to  be 
clearly  shown.® 

§  71.  Whether  Delivery  of  Receptacle  carries  its  Contents.  — 
The  delivery  of  a  corporeal  chattel  of  the  receptacle  sort  — 
such  as  a  desk,  a  box,  or  a  trunk  —  will  pass  the  chattel  with 
all  its  contents,  if  such  appears  to  have  been  the  giver's  in- 
tention. Thus,  the  delivery  of  the  key  of  a  chest,  with 
words  showing  that  the  donor  designed  a  constructive  deliv- 


1  "Winter  v.  "Winter,  9  W.  R.  747 ;  n.  s.  127,  where  the  heir  designated 
"Wing  V.  Merchant,  57  Me.  383 ;  Ten-  one  of  the  family  to  have  charge  of 
brook  V.  Brown,  17  Ind.  410.  his  father's  sword  ;  "Willey  v.  Backus, 

2  "Winter  v.  "Winter,  9  "W.  E.  947.  52  Iowa,  401. 

And  see  "Wing  v.  Merchant,  57  Me.         ^  jb. ;  Sheegog  v.  Perkins,  4  Baxt. 

383 ;  §  73.  273. 

8  KUpin  V.  Ratley  [1892]  1  Q.  B.  «  Eowe  v.  Marchant,  86  Va.  177 ; 

582.  Bennett  v.  Cook,  28  S.  C.  353. 


4 


See  Douglas  v.  Douglas,  22  L.  T. 
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ery  of  the  chest  and  all  it  contained,  would  entitle  the  donee 
to  money,  jewelry,  and  other  effects  found  inside  of  the 
chest. ^  An  owner  not  unfrequently  prepares  a  pleasant  sur- 
prise in  this  manner  for  the  object  of  his  bounty.  But,  since 
the  owner  might  have  designed  a  gift  of  the  thing  apart 
from  its  contents,  or  supposing  it  empty,  or  under  some  mis- 
apprehension of  what  it  actually  contained,  transactions  of 
this  character  should  be  carefully  scrutinized  by  the  courts  ; 
especially  if  the  giver  were  unable  to  inspect  the  property 
for  himself  at  the  time  of  delivery. 

§  72.  Rule  of  Delivery  as  applied  to  Incorporeal  Chattels.  — 
Thus  far  we  have  dealt  with  principles  well  settled  in  their 
application  to  personal  property  of  the  corporeal  kind,  — 
chattels  whose  natural  mode  of  transfer  is  that  of  literally 
changing  hands.  But  how  is  it  with  gifts  of  incorporeal 
chattels  ;  such  as  bills,  notes,  certificates  of  stock,  and  other 
money  rights  evinced  by  writing,  and  requiring,  in  theory 
at  least,  other  formalities  than  a  manual  transfer  to  pass 
such  right  ?  It  is  here  that  the  doctrine  of  the  old  common 
law  fails  us.  No  such  gifts  were  contemplated  by  the  early 
English  jurists  at  all :  their  maxims  were  cut  to  a  narrower 
pattern.  Debts  anciently  were  not  assignable  ;  hence  they 
could  not  be  the  subject  of  gift  or  other  transfer.  But  wheu 
bills  and  notes  gained  a  footing  in  the  courts,  delivery  of 
the  writing,  with  or  without  indorsement,  according  to  the 
tenor  of  the  instrument,  became  the  rule  of  transfer.  Later 
still  developed  the  important  doctrine  of  assignment,  whereby 
a  creditor  or  claimant  could  pass  over  his  money  right  for 
the  substantial  benefit  of  another,  on  delivery  of  a  suitable 
formal  document.^ 

If,  then,  the  old  essence  shall  infuse  the  new  substance,  the 
law  may  still  demand,  for  gifts  of  incorporeal  chattels,  such 
delivery  as  the  nature  of  the  property  admits  :  for  bills  and 
notes,  delivery  of  the  paper,  with  or  without  indorsement, 

1  Marsh  v.  Fuller,  18  N.  H.  360  ;  45  Barb.  9.     See  post,  o.  5,  as  to  the 

Allerton  v.  Lang,  10  Bosw.  (N.  Y.)  gift  causa  mortis  under  Uke  circum- 

362 ;    Penfleld  v.   Thayer,   2  E.  D.  stances. 

Smith  (N.  Y.),  305 ;  Cooper  v.  Burr,         a  See  1  Soh.  Pers.  Prop.  §§  72-86 
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according  to  the  tenor  of  the  instrument ;  for  negotiable 
bonds,  corresponding  formalities  ;  for  shares  of  stock,  deliv- 
ery upon  a  regular  transfer ;  for  chattel  mortgages,  insur- 
ance policies,  and  money  rights  generally,  a  formal  assign- 
ment, together  with  the  document,  if  there  be  one ;  in  all 
cases  requiring  an  intent  to  transfer  the  right  thus  evinced, 
and  treating  the  gift  as  inchoate  or  imperfect  and  liable  to 
be  recalled,  untU  the  giver  has  handed  over  the  original 
papers,  and  completed  legal  requirements  to  the  last  letter.^ 
And  in  accordance  with  this  view,  consistently  enough,  was 
/the  law  at  first  laid  down.  To  use  the  words  of  Chancellor 
TKent :  "  If  the  thing  be  not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it.  The  donor  must  part  not 
only  with  the  possession,  but  with  the  dominion,  of  the  prop- 
erty. If  the  thing  given  be  a  chose  in  action,  the  law  re- 
quires an  assignment,  or  some  equivalent  instrument,  and 
the  transfer  must  be  actually  executed. "  2  ""i 

§  73.  The  Same  Subject ;  Earlier  Application  of  the  Rule.  — 
Many  cases  have  been  decided  in  conformity  with  this  rule. 
Thus,  it  has  been  held,  that  a  certificate  of  bank-stock  trans- 
ferable, in  terms,  at  the  bank  only,  personally  or  by  attorney, 
is  not  fully  bestowed  as  a  gift  when  delivered  indorsed  in 
blank  by  the  donor  ;  nor,  indeed,  sufficiently  to  entitle  the 
donee  to  a  transfer  of  the  stock  as  against  the  donor's  execu- 
tor.3  So,  too,  a  promise,  never  performed,  to  execute  an  as- 
signment, cannot  be  a  gift  by  assignment.*  Nor  is  a  gift  of 
privileges  to  subscribe  to  new  stock  effectual  whUe  the  scrip 
is  neither  issued  nor  the  price  payable.^  Delivery  of  the 
writing  is  a  prerequisite,  of   coiirse.     And,  since  the  debt 

1 1  Sch.  Pers.  Prop.  Part  III.  cs.  3-  ^  Pennington  v.  Gittlngs,  2  Gill  & 
12,  passim,  as  to  the  modes  of  trans-  J.  208.  And  see  Kidder  v.  Kidder, 
fer  applicable  to  the  various  kinds  of  33  Penn.  St.  268 ;  Buschian  v.  Hugh- 
chattels  incorporeal.  art,  28  Ind.  449. 

2  2    Kent    Com.    439.      And    see  *  Hooper  v.  Goodwin,  1  Swanst. 


Dilts  V.  Stevenson,  17  K.  J.  Eq.  407 
Phipps  V.  Hope,  16  Ohio  St.  586 
Knott  V.  Hogan,  4  Met.  (Ky.)  99 


485 ;    Picot   v.  Sanderson,    1    Dev. 
(N.  C.)  309. 

5  Egerton  v.  Egerton,  17  N.  J.  Eq. 


Carpenter  v.  Dodge,  20  Vt.  595 ;  Tay-  419.  And  see  Moore  v.  Moore,  L.  R. 
lor  V.  Staples,  8  E.  I.  170 ;  48  N.  J.  18  Eq.  474.  But  see  Stone  v.  Hack- 
Eq.  456,  ett,  12  Gray,  227. 
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represented  by  a  note  is  the  principal  thing  in  a  mortgage 
transaction,  while  the  security  is  only  accessory,  the  delivery 
of  a  mortgage  deed,  duly  assigned,  is  held  to  carry  no  title 
by  way  of  gift,  notwithstanding  the  giver's  intention,  unless 
the  note  was  delivered  likewise.^ 

On  the  other  hand,  the  gift  of  a  bill  or  note  payable  to 
bearer  or  suitably  indorsed,  will,  doubtless,  be  good  when  the 
instrument  is  delivered  in  that  condition ;  of  stock,  when 
the  transfer  is  completed  ;  of  incorporeal  chattels  which 
pass  by  simple  delivery,  like  bank-notes  and  lottery-tickets, 
or  negotiable  bonds,  upon  a  mere  delivery  of  the  thing  ;  of 
choses  or  rights  in  action  requiring  a  written  assignment, 
upon  delivery  of  the  assignment ;  in  fine,  when  all  has  been 
done  which  satisfies  the  legal  requirements  of  transfer  and 
divestment  of  the  donor's  title,  and  the  intention  of  making 
a  gift  appears  to  have  been  fully  executed. ^ 

Such  property  may  be  bestowed  as  a  gift,  where  the  donee 
was  already  a  bailee  or  custodian,  by  suitable  words  or 
formalities,  correspondingly  to  gifts  of  corporeal  chattels.^ 
And  there  may  be  a  gift  by  way  of  forgiving  a  debt  to  the 
debtor.* 

§74.  The  Same  Subject;  Gift  of  Sealed  Instrument. —  On 
the  principle  that  a  seal  imports  consideration,  a  voluntary 

1  Wilson  V.  Carpenter,  17  "Wis.  Abbey,  141  N.  Y.  179.  A  certificate 
512  ;  McHugli  v.  O'Conner,  Ala.  of  deposit  may  be  indorsed  over  and 
(1891).  Bnt,  as  to  the  technical  delivered,  or  a  third  person's  check, 
effect  of  indorsing  part  payment  on  "Wheeler  v.  Glasgow,  Ala.  (1893). 
a  mortgage  note,  see  Green  v.  Lang-  Negotiable  bonds  or  negotiable  paper 
don,  28  Mich.  221.  The  parol  gift  of  may  be  simply  delivered  with  appro- 
an  account  against  a  third  person  is  priate  words  ;  while  registered  bonds 
not  complete  before  notice  to  that  ought  usually  to  be  transferred.  48 
person  or  payment.  Chandler  v.  N.  J.  Eq.  455 ;  137  Penn.  St.  428 ; 
Chandler,  62  Ga.  612.  113  N.  Y.  660.    As  to  a  perfected 

2  See  Wilde,  J.,  in  Grover  v.  gift  of  stock,  see  47  N.  J.  Eq.  342. 
Grover,  24  Pick.  261  ;  Van  Deusen  Savings  bank  deposits  may  be  made 
V.  Rowley,  4  Seld.  358 ;  Bedell  v.  or  transferred  by  way  of  gift.  See 
Carll,   33   N.   Y.    581  ;    Granglac  v.  §  78. 

Arden,   10    Johns.  293 ;    Lemon  v.  s  jjeid    ^.    Shorb,    99    Cal.    661 ; 

Phoenix  Mut.  Life  Ins.  Co.,  38  Conn.  §  70  ;  Providence  Institution  v.  Taft, 

294.      A  written  assignment  under  14  B.  I.  502. 
seal  of  a  life  insurance  policy  is  a  *  §  97. 

valid  gift  upon  delivery.     Matson  v. 
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bond  is  sustainable,  both  in  equity  and  at  law.  And  presents 
of  sealed  notes  have  been  held  valid  in  States  where  the 
ancient  favor  is  still  accorded  to  specialties  over  simple 
writings.^  The  gift  of  a  specialty  may  also  be  good  in  law 
although  the  debt  which  it  secures  has  not  been  legally 
transferred.  2 

/  §  75.  Symbolical  Delivery  of  Incorporeal  Chattel.  —  Under 
suitable  circumstances,  too,  the  symbolical  delivery  of  an  in- 
corporeal chattel  or  chattels  might  suf&c^  as  in  the  case  of 
transferring  an  attorney's  receipt  where  the  instrument  is 
filed  in  court  and  out  of  the  owns 
the  key  of  a  safe-deposit  vault. 

dividual  is  custodian  of  the  instrument,  the  owner's  order 
of  transfer  should  be  acted  upon,  in  order  to  complete  the 
gift ;  for  the  general  rule  is  to  require  the  utmost  delivery  of 
which  the  thing  is  actually  capable.^ 

§  76.  Imperfect  Delivery  supported  at  this  Day  on  Equitable 
Grounds.  —  But  the  doctrine  concerning  gifts  of  incorporeal 
property  does  not  always  set  so  closely.  Equitable  assign- 
ments, as  we  show  elsewhere,  are  becoming  widely  recognized 
in  these  later  days ;  and  the  constant  friction  of  equity  upon 
the  common  law  has  already  worn  down  the  old,  narrow,  but 
uniform,  doctrine  of  chattel  transfer  too  far  to  leave  any  sure 
foothold  among  the  older  precedents.^  That  which  would 
once  have  failed  from  imperfect  delivery  is  now  frequently 
upheld  as  a  declaration  of  trust,  or  on  the  ponsideration  that 
the  donor  had  so  far  completed  his  gift  that  the  donee  might, 
as  a  matter  of  justice,  come  into  a  court  of  equity  and  get 
his  title  perfected. 

There  are  various  instances,  accordingly,  where  a  gift  inter 
vivos  has  been  latterly  supported  because  of  this  equitable 
assignment  principle,  notwithstanding  some  actual  imperfec- 
tion in  the  legal  transfer  itself.     Thus,  the  delivery,  without 

1  Mack's    Appeal,    68    Penn.   St.         »  Elam  v.  Keen,  4  Leigh,  333. 
231  ;   Sherk  v.  Endress,  3  W.  &  S.  ,       *See  14  N.  Y.   S.  337;   55  Hun, 
256,  per  Gibson,  C.   J. ;    Grover  v.  '-433.  -         - 
Grover,  24  Pick.  261.  ^  gge  §  87,  post,   as  to  delivery 

^  Barton  v.  Gainer,  3  H.  &  N.  387  ;     through  some  third  party. 
Hackney  v.  Vrooman,  62  Barb.  650.  =  See  1  Sch.  Pers.  Prop.  §§  72-86. 
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indorsement  or  special  -writing,  of  negotiable  paper  payable 
to  the  donor's  own  order  is  upheld  in  various  States,  as  an 
intended  gift ;  and  the  donee  may  accordingly  sue  upon  the 
instrument  after  the  donor's  death,  in  the  name  of  his  per- 
sonal representatives.^  In  reply  to  the  objection  here  urged, 
that  there  can  be  no  valid  gift  of  a  chose  in  action  inter  vivos 
without  writing,  it  is  asserted  that  a  good  and  effectual  equit- 
able assignment  of  a  chose  in  action  may,  in  connection  with 
delivery  of  the  instrument  of  title,  be  made  by  parol,  to  which 
courts  of  law  now  give  full  effect.  Nor,  in  this  respect,  is 
the  distinction  between  assignments  for  valuable  considera- 
tion and  assignments  without  consideration  deemed  a  matter 
of  consequence. 2  So  has  a  gift  of  railroad  shares  been  sus- 
tained, though  assigned  in  blank  and  never  recorded  on  the 
corporation  books  while  the  donor  was  alive. ^  In  New  York, 
the  donee  of  a  bond  and  mortgage  acquires,  on  the  same 
principle,  a  legal  as  well  as  an  equitable  title  to  the  securi- 
ties, by  mere  delivery  of  the  original  papers,  without  a  new 
writing.*  And,  in  other  instances,  the  new  rule  has  been 
pushed  quite  far  enough  to  indicate  [the  judicial  disposition 
to  sustain  whatever  was  plainly  an  intended  gift,  though 
unaccompanied  by  the  full  solemnities  of  transfer.^ 

1  Grover  v.  Grover,  24  Pick.  261 ;  *  Hackney  v.  Vrooman,  62  Barb. 
Wing  V.  Merchant,  67  Me.  383  ;  Bates  650.  This  was,  however,  an  extreme 
V.  Kempton,  7  Gray,  382  ;  Sessions  case.  See  also  Montgomery  v.  Miller, 
V.  Moseley,  7  Gray,  87  ;  Hopkins  v.  S  Eedf.  154.  Cf.  "Wilson  v,  Carpen- 
Manchester,  16  R.  I.  663.  And  see  ter,  17  Wis.  512,  cited  supra,  §  73. 
Snellgrave  v.  Bailey,  3  Atk.  214.  The  Where  a  father,  who  held  a  bond  and 
payee  of  a  third  party's  note  may  mortgage  against  his  son,  delivered 
thus  give  it  to  the  maker  himself  to  him  a  receipt  for  $2000  to  apply 
without  indorsing  it.  Hall  v.  Rice,  thereon,  this  receipt  containing  a 
124  Mass.  292.  A  non-negotiable  provision  that  the  amount  was  to  be 
note  is  likewise  the  subject  of  a  valid  indorsed  on  the  mortgage,  held,  a 
gift.    Lee  V.  Magrath,  10  L.  R.  Ir.  valid    present    gift.      Carpenter    v. 

45  ;  Commonwealth  I).  Crompton,  137     Soule,.8S^JSr.  Y.  251.         .._ 

Penn.  St.  138.  But  see  Hill  v.  Sheib-  ,  ^'Allerton  v.  Lang,  10  Bosw. 
ley,  64  Ga.  529,  contra,  decided  under  /'  (N.  Y.)  362  ;   Penfield  v.  Thayer,  2 

the  code.                                                (  E.  D.  Smith  (N.  Y.)  305. 

2  Grover  v.  Grover,  supra,  pe»^V^_^The  delivery  of  a  life  ingjaxancS 
Wilde,  J.  And  see  Briscoe  v.  Eckley,  pol'iey-under  suitsible  circumstances 
35  Mich.  112.  may  establish  a  gift  as  against  the 

'  Stone  V.  Hackett,  12  Gray,  227.  donor,  notwithstanding  the  formali- 
But  cf.  65  Md.  93.  ties  of  transfer  with  the  company  be 
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CHAP,  n.]       GIFTS   INTER   VIVOS ;   HOW   EXECUTED.  §  77 

§  77.  G-ift  of  One's  own  Check,  Promissory  Note,  etc.,  not 
complete.  —  We  speak  thus  of  the  gift  of  money  rights  where 
the  primary  obligation  is  that  of  sortie  other  party.  The  de- 
livery of  one's  own  check  upon  a  bank  payable  at  a  future 
day  is,  however,  no  such  immediate  renunciation  of  title 
and  control  as  to  constitute  an  absolute  and  perfect  gift ;  and 
if  the  drawer  dies  before  the  check  becomes  payable,  the  gift 
cannot  take  effect.^  Indeed,  any  gift  of  one's  own  check 
leaves  the  gift  incomplete  until  it  has  been  paid  or  in  some 
way  recognized  at  the  bank  ;  and  the  drawer's  death  mean- 
while defeats  the  gift  so  far  as  concerns  the  donee. ^  So,  too, 
where  one  delivers,  not  a  third  person's  promissory  note,  but 
his  own,  as  a  gift,  this  amounts  merely  to  a  promise  on  his 
part  to  pay  a  sum  certain  at  a  future  day ;  he  may  retract 
that  promise,  and  the  payee,  holding  the  instrument  when 
the  maker  dies,  cannot  enforce  it  against  the  latter's  estate 
if  the  obligation  had  not  matured  while  the  maker  was 
alive. ^  In  either  instance,  after  one's  check  or  note  has 
been  actually  paid  to  the  intended  donee,  the  gift,  as  a  gift 
of  money  inter  vivos,  takes  effect  of  course. 

incomplete.      Crittendon  v.  Phoenix  and  the  drawer  thus  retains  a  right 

Mut.   Life  Ins.   Co.,   41   Mich.  442.  to  draw  other  checks  and  exhaust  the 

But    possession    should    usually  be  fund  meanwhile.     Curry  v.  Powers, 

parted  with  ;  and  the  absence  of  an  70  N.  Y.  212. 

assignment  or  some  equivalent  instru-  ^  c^rr  ti.  Silloway,  111  Mass.  24; 

ment  appears  in  some  States  regarded  Simmons   v.  Cincinnati  Savings   So- 

as  conclusive  of  an  incomplete  gift,  ciety,  31  Ohio  St.  457  ;  Jones  v.  Lock, 

thus  favoring  the  stricter  and  earlier  L.  R.  1  Ch.  25  ;  Zeller  v.  Jordan,  105 

common-law  rule  as  to  gifts.    Bond  Cal.  143 ;  111  Penn.  St.  130.    As  to 

V.  Bunting,  78   Penn.   St.  210.    See  checks  given  upon  consideration,  or 

former    cases    commented    on    ib.,  held  ionS,  fide  for  value,   the   rule 

showing  how  contradictory  are  the  would  be  different.    Ib.    And  see  1 

precedents.      At  all  events,  in  con-  Sch.  Pers.  Prop.  §§  465-468.     Where 

formity  with  the  modern  equity  rule  the  banker  is  at  fault  in  not  honoring 

of  regarding  the  intention  rather  than  the  check  promptly,  the  effect  may 

observance  of  formalities,  there  may  be  different.     Bromley  «.  Brunton, 

be,  by  delivery  of  the  policy  itself,  so  L.  R.  6  Eq.  275. 
complete  a  gift  that  the  donor  may         '  Blanchard  v.  Williamson,  70  111. 

not  get  back  the  instrument,  what-  647  ;  114  111.  167. 
ever  be  the  rights  enforceable  under         See  c.  5,  post,  as  to  the  rule  under 

it.    Kummens  v.  Hare,  1  Ex;  D.  169.  corresponding  circumstances,  where 

1  Such  a  check  is  similar  to  a  bill  the  gift  was  causQ,  mortis.     We  do 

of  exchange  payable  at  a  given  date,  not  here  consider  the   effect  where 
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§  78  GIFTS   OF   PERSONAL  PROPERTY.  [PART  V. 

/  §  78.  The  Same  Subject;  Equitable  Assignment  of  Deposit- 
C_^ook.  —  This  doctrine  of  equitable  assignment  has  likewise 
been  successfully  invoked  in  behalf  of  a  donee,  to  sustain  the 
gift  by  delivery  of  a  savings-bank  book  which  contains  en- 
tries of  deposits  to  the  donor's  credit.^  For,  though  the 
legal  title  had  not  been  completely  transferred,  and  other 
formalities,  perhaps,  were  needful  at  the  bank  under  its  own 
rules,  for  drawing  out  the  money,*  the  delivery  of  the  book 
with  intent  to  give  the  deposits  therein  represented  was  here 
deemed  sufficient."^ Again,  the  deposit  of  one's  own  money  in 
a  savings  bank  in  the  name  or  to  the  credit  of  a  donee,  the 
deposit  book  evincing  the  latter's  beneficiary  interest,  and 
the  donor's  agreement  with  the  depositary  being  substantially 
to  the  same  effect,  gives  the  donee  a  right  to  the  money,  not- 
withstanding the  fact  that  the  donor  retains  the  deposit 
book.^  Here,  however,  the  legal  aspect  appears  somewhat 
different :  for,  instead  of  a  delivery  without  full  solemnities, 
as  in  the  preceding  instance,  appears  a  declaration  of  trust  by 
the  donor  at  the  time  of  the  deposit,  the  donor  making  him- 
self thenceforward  a  sort  of  agent  for  the  donee  with  ref- 
erence to  the  book  ;  the  bank  itself  becoming  a  trustee,  too, 
for  carrying  out  the  donor's  purpose.  Under  circumstances 
which  give  such  a  character  to  the  original  deposit,  any  sub- 
sequent deposits  made  by  the  donor  to  the  same  account  will 
partake  of  the  same  quality,  and  simply  increase  the  fund  for 
the  donee's  benefit.* 

This  rule  of  savings-bank  books  appears  to  be  well  settled 
in  the  courts  of  this  country,  so  far  as  regards  the  comple- 
tion of  any  gift  by  deposits  made  to  the  account  of  a  desig- 
nated donee,  under  circumstances  which  raise  a  presumption 

such  check  or  note  comes  into  the  Wheaton,  8  E.  I.  356  ;  Hill  v.  Steven- 
hands  of  a  bond,  fide  party  for  value  son,  63  Me.  S64. 
■without  notice.  2  Ridden   v.    Thrall,    125   K^T: 
(^Camp's   Appeal,   36  Conn.    88..,  572. 

SemSTe,  that  in  some  States  the  doc-  s  Howard  v.  Savings  Bank,  40  Vt. 

trine  would  not  be  carried  so  far.  597  ;  Blasdel  v.  Locke,  52  N.  H.  238 ; 

See  corresponding  cases  under  Gifts  Gardner  v.  Merritt,  32  Md.  78 ;  Ker- 

causd.  mortis;  M'Gonnell  v.  Murray,  rigan  v.  Rautigan,  43  Conn.  17. 
3  Irish  Eq.  460  ;  Ashbrook  v.  Ryon,  <  Gardner  v.  Merritt,  32  Md.  78. 

2  Bush,  228.    But  see  Tillmghast  v. 
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CHAP.  II.]       GIFTS   INTEE    VIVOS;   HOW   EXECUTED.  §  78 

that  the  donee  had  accepted  the  gift,  though  he  may  not  have 
received  the  deposit  book.  For  the  ordinary  books  of  the 
bank  afford  evidence  of  such  a  declared  trust  or  equitable 
assignment,  besides  the  deposit  book  itself.  Nor  is  it  essential 
that  acceptance  takes  place  at  the  time  of  the  deposit.^  But 
we  have  here  assumed  that  the  deposit  was  no  longer  sub- 
ject to  the  donor's  own  drafts.  How  is  it,  then,  where  the 
deposit  is  in  terms  under  the  donor's  full  control,  and  he 
retains  the  book  besides ;  as  in  the  familiar  instance  of  a 
deposit  made  in  the  name  of  a  donor  as  "trustee"  or  "at- 
torney ?  "  Here  the  rule  is  not  so  clear ;  and  it  is  doubt- 
ful whether  such  a  fund,  still  practically  under  the  donor's 
dominion,  can  be  deemed  an  absolute  and  perfect  gift  to  any 
one.  Yet,  in  a  recent  Connecticut  case,  the  court  (not  with- 
out dissent)  decided  that  a  deposit  made  in  the  donor's  own 
name,  as  trustee  for  a  certain  neighbor's  child  (the  facts  going 
to  show  a  verbal  acceptance,  besides,  on  the  donee's  part), 
became  a  completed  gift  at  the  time  of  deposit,  notwithstand- 
ing the  donor  kept  the  book,  and  the  fund  was  held  subject 
to  her  own  drafts  as  trustee  without  reference  to  the  donee. 
She  had,  in  fact,  drawn  for  her  own  use,  and,  as  it  would 
appear,  repented  of  the  gift  altogether  before  her  death. ^ 
There  must  be  very  little  left  of  the  old  maxim  which  insists 
upon  such  delivery  as  the  thing  is  capable  of,  if  deposits  like 
these  are  available  to  a  donee  as  an  executed  gift.^ 

^  See  posJ  as  to  Acceptance.  ^  There  are   numerous   cases   re- 

2  Minor  v.  Rogers,  40  Conn.  512  cently  decided  in  our  several  State 

(Carpenter  and  Phelps,  JJ.,  diss.),  courts  touching  the  validity  of  a  gift 

See  also  Buckingham's  Appeal,   60  of    a    savings-hank    book.     Ray  v. 

Conn.  143.     See  corresponding  cases  Simmons,  11  R.  I.  266,  sustains  the 

under  Gifts  eausd,  mortis,  c.  4,  infra,  doctrine  of  Minor  v.  Rogers,  supra  ; 

for  the  rule  of  savings-bank  books,  this  being  a  case  where  one  deposited 

Such    cases    turn    somewhat    upon  moneys  in  his  own  name  as  trustee 

the  construction  of  the  institution's  for  A.,  and  gave  the  book  to  A.,  who 

by-laws ;    also    upon    local    statutes  afterwards  returned  it  to  him,  so  that 

relative    to    assignment.      In    some  it  remained  in  the  giver's  custody 

savings  banks,  the  book  must  always  when  he  died.    The  New  York  Court 

be  presented  with  a  draft  on  account ;  of  Appeals  has  affirmed  it  still  more 

but,  in  others,  the  deposits  are  made  broadly  in  the  recent  case  of  Martin 

subject    to    the    depositor's    check,  v.  Funk,  75  N.  Y.  134 ;  the  circum- 

without  presentation  of  the  book,  as  stances  of  deposit  being  similar  and 

in  ordinary  banks  of  deposit.  the  right  of  the  donee  being  likewise 
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§  79.    Imperfect  Delivery  supported  as  Declaration  of  Trust. 

—  The  English  courts  appear  to  have  less  to  say  than  our 
own  of  equitable  assignments  ;  but,  under  the  same  mould- 
ing influence  of  equity,  their  later  decisions  frequently  up- 
hold gifts  which  are  created  by  a  donor's  declaration  of 
trust  for  the  donee.     The  modern  rule,  with  its  limitations, 


sustained  as  against  the  administrator 
of  the  deceased  donor's  estate.  Here, 
however,  the  book  had  never  been 
possessed  by  the  donee,  nor  did  the 
donee  know  of  the  gift  until  after  the 
donor's  death.  The  declaration  of 
the  depositor  that  she  wanted  the  ac- 
count to  be  in  trust  for  the  plaintiH 
was  relied  upon,  and  subsequent  con- 
duct consistent  with  such  declaration. 
Ketention  of  control  of  the  fund  is 
here  considered,  on  equitable  grounds, 
a  circumstance  upon  the  question  of 
intent,  but  not  a  decisive  one.  113 
N.  Y.  560.  See  also  Willis  v.  Smith, 
91  N.  Y.  297 ;  Ridden  v.  ThraU,  125 
N.  Y.  572. 

But  in  Massachusetts  two  cases 
where  the  facts  were  similar  sanction 
a  different  doctrine,  and  one  more 
consistent  with  the  older  common- 
law  rule  o£  gifts,  and  the  requirement 
that  the  giver  part  with  absolute  con- 
trol of  the  fund.  See  Brabrook  v. 
Savings  Bank,  104  Mass.  228 ;  Clark 
V.  Clark,  108  Mass.  522.  Such,  too, 
is  the  Maine  rule ;  the  depositor 
retaining  control  of  the  book,  and 
even  drawing  out  some  of  the  princi- 
pal for  her  own  use.  Northrop  v. 
Hale,  73  Me.  66  ;  ib.  71  ;  75  Me.  29. 
The  latest  Maryland  cases  take  a 
similarly  conservative  ground  under 
corresponding  circumstances.  Mur- 
ray V.  Cannon,  41  Md.  466 ;  Taylor 
V.  Henry,  48  Md.  550.  Where  the 
expression  of  trust  is  vague  and  un- 
certain as  to  the  beneficiary  or  inten- 
tion to  give,  all  the  less  readily  should 
a  gift  with  full  intention  be  inferred  ; 
so,  too,  secrecy  in  withholding  knowl- 
edge from  the  beneficiary  might  well 
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indicate  an  intention  to  make  an  am- 
bulatory disposition  of  the  fund. 

The  latest  cases  (1895),  many  of 
which  were  decided  in  Massachu- 
setts, fiuctuate  somewhat.  But  at 
all  events  the  fact  that  A.  deposits 
in  the  name  of  B.  —  e.g.  a  father  in 
the  name  of  an  infant  child  —  does 
not  conclusively  show  an  intended 
and  complete  gift.  Booth  v.  Savings 
Bank,  162  Mass.  455;  Beaver  v. 
Beaver,  187  N.  Y.  59.  Especially  if 
A.  survives  B.,  who  died  without 
ever  knowing  of  such  a  gift.  Con- 
trol of  the  fund  continuously  by  the 
depositor  without  notice  to  the  other 
party  is  inconsistent  with  a  gift. 
Marcy  v.  Amazeen,  61  N.  H.  131 ;  52 
Conn.  398 ;  Pope  v.  Savings  Bank,  56 
Vt.  284.  The  main  question  appears 
thus  one  of  intent ;  and  distinguish- 
ing circumstances  in  each  case  should 
always  be  carefully  considered.  A 
deposit  in  the  name  of  "A.  B.  or  her 
daughter,  CD.,"  the  book  being  kept 
by  the  daughter,  does  not  avail  clearly 
as  a  gift  to  C.  D.,  when  it  appears 
that  A.  B.  was  infirm  and  found  it 
convenient  to  send  C.  D.  personally 
to  deal  with  the  bank.  136  N.  Y. 
177.  Control  of  a  deposit  "  in  trust " 
or  otherwise  so  far  that  the  book  was 
only  to  go  to  the  other  party  after  the 
depositor's  death  is  not  enough  to 
vest  a  gift.  142  Mass.  1  ;  138  Mass. 
581 ;  SchoUmier  v.  Schoendelen,  78 
Iowa,  426.  But  cf.  Alger  v.  Savings 
Bank,  146  Mass.  418,  where  though 
the  deposit  was  "  in  trust  "  for  C.  D. 
and  so  controlled  by  A.  B.,  the  de- 
positor said  repeatedly  to  C.  D.  "it 
is  yours." 


CHAP.  II. J       GIFTS   INTER   VIVOS;    HOW   EXECUTED.  §  79 

was  thus  set  forth  by  Lord  Chancellor  Cranworth  in  1865  : 
No  doubt  any  person  sui  juris  and  compos  mentis  may  make 
a  gift  by  delivery  of  a  chattel ;  and  there  is  no  doubt  also 
that  by  some  decisions — "unfortunate,"  he  says,  "I  must 
think  them"  —  a  parol  declaration  of  trust  of  personalty 
may  be  perfectly  valid  even  when  voluntary.  If  I  give  any 
chattel,  —  that,  of  course,  passes  by  delivery  ;  and  if  I  say, 
expressly  or  impliedly,  that  I  constitute  myself  a  trustee  of 
personalty,  —  that  is  a  trust  executed,  and  capable  of  being 
enforced  without  consideration.  The  authorities  turn  upon 
the  question,  whether  what  has  been  said  was  a  declaration 
of  -trust  or  an  imperfect  gift.  "  In  the  latter  case,  the  parties 
would  receive  no  aid  from  a  court  of  equity  if  they  claimed 
as  volunteers.  But,  when  there  has  been  a  declaration  of 
trust,  then  it  will  be  enforced,  whether  there  has  been  con- 
sideration or  not.  Therefore,  the  question  in  each  case  is 
one  of  fact:  Ha,s  there  been  a  gift,  or  not?  or  has  there  been 
a  declaration  of  trust,  or  not  ?  "  ^ 

To  apply  this  somewhat  metaphysical  rule.  (The  courts 
have  permitted  a  complete  assignment  of  personal  property 
to  prevail  as  a  gift,  notwithstanding  a  want  of  notice  to  trus- 
tees, or  other  acts  usually  necessary  to  a  complete  transfer 
by  assignment;  notwithstanding,  too,  a  delivery  of  the  prop- 
erty, such  as  bills  and  notes,  without  their  legal  indorsement.^  / 
But,  where  the  circumstances  have  shown  no  such  present 
intention,  a  declaration  of  trust  will  not  be  inferred  from  lan- 
guage and  conduct  evincing  an  unsettled  purpose,  mere  play- 


1  Per  Cranworth,  L.  C;  Jones  v.  in  favor  of  the  donee,  and  the  gift 
Lock,  L.  R.  1  Ch.  25.  being  a  reasonable  one.     Morgan  v. 

2  Kekewich  v.  Manning,  1  De  6.,  Malleson,  L.  R.  10  Eq.  475.  And 
M.  &  G.  176  ;  Richardson  v.  Richard-  see  Roberts  v.  Roberts,  15  W.  R.  117. 
son,  L.  R.  3  Eq.  686.  But  see  Meek  Morgan  v.  Malleson  is  justly  regarded 
V.  KettleweU,  1  Hare,  464.  Even  the  as  an  extreme  case  as  to  facts  in  sup- 
simple  memorandum  of  a  present  port  of  a  gift  by  declaration  of  trust, 
gift  of  incorporeal  property,  handed  See  Church,  C.  J.,  in  Martin  v.  Funk, 
over  to  the  donee  without  delivery  75  N.  Y.  134,  one  of  the  savings-bank 
of  the  chattels  designated,  has  been  book  cases  cited  in  preceding  section, 
sustained  likewise  as  a  declaration  of  More  clearly  is  Morgan  v.  Malleson, 
trust;  the  circumstances  showing  a  disapproved  in  80  N.  Y.  422.  And 
present  intention  to  divest  ownership  see  post,  §  81. 
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fulness,  an  intent  to  postpone  delivery,  or,  at  most,  a  gift 
imperfectly  executed.^ 

§  80.  Doctrines  of  Equitable  Assignment  and  Declaration  of 
Trust  compared  in  this  Connection.  —  The  decisions  of  Ameri- 
can courts  concerning  gifts  with  imperfect  delivery  are  rested 
sometimes  on  this  same  rule  of  a  declared  trust,^  though 
more  commonly  on  that  of  equitable  assignment.  Perhaps 
the  former  rule  is  better  asserted  where  possession  still  re- 
mains in  the  giver  ;  and  the  latter,  where  he  has  delivered 
to  the  donee,  and  yet  some  further  formalities  remain  to  give 
that  delivery  the  fullest  effect.  There  is  less  difference  in 
practice,  nevertheless,  between  these  two  modern  rules  than 
would,  from  certain  dicta  and  wire-drawn  distinctions  of  the 
courts,  appear  at  first  likely;  both  serving  to  mark  the  steady 
advance  of  a  flexible  doctrine,  peculiar  to  equity  jurisdiction, 
which  seeks  to  give  effect  to  one's  manifest  intention,  and 
secure  its  specific  fulfilment,  irrespective  of  all  technical 
informalities  attending  the  performance.  Such  complete 
delivery,  therefore,  as  the  thing  admits  of,  though  our  tradi- 
tionary test,  is  by  no  means  the  sure  criterioui  in  these  later 
days,  of  a  gift  of  incorporeal  personalty  ;  and  less  likely  is  it 


1  As  in  the  case  before  Lord  Cran-  L.  E.  19  Eq.  233,  where  it  is  emphati- 
worth,  already  referred  to,  where  a  cally  declared,  but  under  similar  cir- 
f  ather  had  put  a  check  into  the  hands  cumstances,  that  it  is  not  enough  that 
of  a  son,  nine  months  old,  saying,  "  I  the  gift  was  intended  inter  vivos;  for 
give  this  to  baby,  for"  himself,"  and  the  court  will  not  render  that  perfect 
then  took  back  the  check  and  put  it  which  has  been  left  imperfect,  nor 
away ;  afterwards  expressing  a  sim-  convert  an  imperfect  gift  into  a  dec- 
ilar  purpose  of  giving,  and  yet  keep-  laration  of  trust.  See  also  to  the 
ing  the  check  among  his  own  effects,  same  effect  Eichards  v.  Delbridge,  L. 
where  it  was  found  after  his  death.  R.  18  Eq.  11 ;  Me  Breton's  Estate,  17 
Jones  V.  Lock,  L.  E.  1  Ch.  25.  Or  Ch.  D.  416.  But  of.  English  cases  of 
where  one  hands  over  certificates  of  gifts  causS  mortis,  c.  5, post. 
stock,  saying,  "  These  are  yours  ; "  2  See  Fulton  v.  Fulton,  48  Barb, 
for  the  design  of  making  an  imme-  581  ;  Young  v.  Young,  80  N.  Y.  422. 
diate  gift,  as  here  manifested,  is  Some  of  the  latest  American  savings- 
deemed  incompatible  with  the  theory  bank  cases  (see  §  78,  supra)  rely  much 
of  a  declaration  of  trust ;  and  the  gift  upon  the  doctrine  of  a  declaration  of 
necessarily  remains  imperfect  because  trust.  See  Alger  v.  Savings  Bank 
the  stock  was  never  formally  trans-  146  Mass.  418 ;  5  Dem.  (N.  Y.) 
ferred.  Moore  v.  Moore,  L.  R.  18  Eq.  147. 
474.  And  see  Heartley  v.  Nicholson, 
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§81 


to  prove  serviceable  in  the  future,  unless  the  judicial  prece- 
dents should  take  an  entirely  new  direction.  ^ 

§  81.  The  Same  Subject ;  Safer  Opinion  restrains  the  Opera- 
tion of  such  Doctrines.  —  According  to  the  safer  opinion  still, 
no  valid  and  complete  gift  even  of  incorporeal  chattels  can  be 
deemed  established  unless  a  delivery  of  the  subject-matter 
of  the  gift  be  shown,  either  to  the  donee  or  to  some  person 
for  him,  so  as  temporarily,  at  least,  to  divest  the  possession 
and  title  of  the  donor ;  and  if  the  determining  act  remains 
in  fieri,  the  attention  to  deliver  does  not  execute  the  gift  so 
as  to-  make  the  giver  a  trustee  for  the  donee's  benefit.^    Nor 


^  On  this  general  subject,  see  anal- 
ogous cases  of  gifts  causd,  mortis,  o.  4, 
infra.  That  a  gift  of  incorporeal  chat^ 
tels  to  an  agent  already  in  possession 
requires  no  formal  surrender  and  re- 
sumption of  possession,  or  transfer, 
see  Wing  v.  Merchant,  57  Me.  383  ; 
supra,  §  70. 

2  Bond  V.  Bunting,  78  Penn.  St. 
210;  Trough's  Estate,  75  Penn.  St. 
115.  Except  as  to  the  matter  of  say- 
ings-bank deposits,  considered  supra, 
§  78,  and  to  which,  as  will  further 
appear  presently,  peculiar  considerar- 
tions  apply,  the  latest  New  York  de- 
cisions, like  those  of  England,  show 
a  salutary  disposition  to  restrain  the 
construction  of  a  complete  gift  inter 
vivos,  where  only  some  declaration 
of  trust  so  called  is  set  up.  See  par- 
ticularly the  decision  in  a  case  of 
coupon  bonds,  where,  notwithstanding 
a  writing  upon  the  envelopes  contain- 
ing them,  the  owner  retained  control 
(though,  semble,  only  for  collecting 
interest)  until  his  death.  Young  v. 
Young,  80  N.  Y.  422.  And  see  opin- 
ion of  Rapallo,  J.,  ib.,  approving 
statements  in  first  edition  of  this 
chapter. 

Here  the  English  cases,  Morgan  v. 
Malleson  and  Richardson  v.  Richard- 
son, cited  §  79,  supra,  are  deemed 
to  be  overruled.  And  in  Moore  v. 
Moore,  43  L.  J.  Ch.  623,  Hall,  V.  C, 
"I  think  it  very  important. 


indeed,  to  keep  a  clear  and  definite 
distinction  between  these  cases  of 
imperfect  gifts  and  cases  of  declara^ 
tions  of  trust ;  and  that  we  should 
not  extend  beyond  what  the  authori- 
ties have  already  established,  the  doc- 
trine of  declarations  of  trust,  so  as 
to  supplement  what  would  otherwise 
be  mere  imperfect  gifts."  See  also, 
as  to  a  gift  of  leaseholds.  Bottle  v. 
Knocker,  25  W.  B.  209.  So,  where 
one  retains  a  bond  on  which  he  in- 
dorses words  of  gift.  Zimmerman  v. 
Streeper,  76  Penn.  St.  147,  distin- 
guishing 1  S.  &  R.  316.  Aliter,  where 
the  bond  is  delivered.  Bottle  v. 
Knocker,  25  W.  R.  209.  And  see 
Daubenspeck  v.  Biggs,  71  Md.  255. 
Equity,  in  short,  should  not  lend  its 
aid  to  perfect  a  defective  gift  or  set- 
tlement made  without  consideration, 
nor  favor  the  creation  of  such  a  trans- 
fer from  any  mere  declaration  of  trust 
accompanied  by  Inconsistent  or  equiv- 
ocal acts. 

But  as  to  the  effect  of  giving  the 
donee  a  temporary  control  see  Trowell 
V.  Carraway,  10  Heisk.  104 ;  Whitford 
V.  Horn,  18  Kan.  455.  In  this  latter 
case,  the  gift  of  a  watch  to  a  young  per- 
son was  sustained,  although  the  donor 
received  it  back,  to  keep  till  the  donee 
was  older.  See  also,  as  to  an  imper- 
fect gift  of  stock,  on  a  declaration  of 
trust,  Jackson  v.  Street  R.,  88  N.  Y. 
520 ;  9  L.  R.  Ir.  121. 
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does  the  declaration  of  a  joint  or  alternative  possession  of 
donor  and  donee  avail  as  a  gift  while  the  donor  retains  at 
least  a  partial  control.  ^  Nor  can  an  acknowledgment  to  the 
effect  that  an  assignment  is  in  trust  for  the  assignor  be  con- 
strued into  a  gift.^  This  best  supports  public  policy ;  for, 
upon  any  construction  less  rigid,  courts  are  found  giving 
their  essential  sanction  to  what  are  simply  specific  bequests 
made  under  circumstances  where  the  usual  and  essential 
safeguards  of  a  testamentary  disposition  in  presence  of  wit- 
nesses are  found  wanting  ;  and  as  a  result  of  uncertainty 
concerning  facts  of  an  oral  gift  in  some  particular  estate,  of  a 
decedent,  safe  and  economical  administration  must  become 
impossible. 

§  82.  Bailment  of  Incorporeal  Property  is  no  Gift.  —  A  mere 
bailment  of  incorporeal  personal  property  should  not  be  con- 
strued into  a  gift.  Thus,  where  bonds  are  delivered  by  one 
party  to  another  with  an  agreement  to  return  them  when 
called  for,  there  is  no  gift,  but  a  loan.^  Or  where  a  stock- 
holder lends  his  ticket  of  privileges  to  his  wife  or  some 
member  of  his  family  or  other  person.* 

This  is  a  rule  of  universal  application  to  chattels  corporeal 
and  incorporeal ;  for  a  gift  must,  by  intendment,  divest  the 
donor  of  his  title.® 

§  83.  Delivery  to  Donee  through  some  Third  Party.  —  Deliv- 
ery from  donor  directly  to  donee  is  not  essential ;  for  some 
third  party  will  not  unfrequently  be  made  the  medium  of 
transfer. 

§  84.  The  Same  Subject ;  where  Third  Party  takes  as  Trus- 
tee for  the  Donee.  —  Hence  the  rule,  that  to  render  a  gift 
inter  vivos  effectual,  actual  delivery  must  be  made  to  the 
donee,  or  to  a  third  person  in  trust  for  him ;  in  which  latter 
case  the  circumstances  should  show  a  full  reliaquishment  of 

# 

1  Young  V.  Young,  80  N.  Y.  422 ;  *  See  Stevens  v.  Stevens,  2  Kedf. 
2  Eedf.  Sur.  251 ;  136  N.  Y.  177.            265.     Peculiar  restrictions  have  ap- 

2  Stewart's  Estate,  Re,  137  Penn.  plied,  of  course,  under  our  law  of 
St.  175.  coverture  to  gifts  as  between  husband 

8  107  111.  389.  And  see  Trow  ».  and  vrife.  See  Breton's  Estate,  Be, 
Shannon,  78  N.  Y.  239 ;  supra,  §  70.     17  Ch.  D.  416. 
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dominion  by  donor  to  trustee  for  the  purposes  of  the  trust. ^ 
In  this  sense,  one  may  take  a  fund  for  a  certain  person's 
benefit ;  and  when  his  possession  is  that  of  the  contem- 
plated donee,  to  whom  he  continues  accountable  for  the 
fund,  as  agent  or  trustee,  and  not  to  the  donor,  the  gift 
stands  complete  and  irrevocable.  Writings  to  this  purport 
have  been  sustained  in  the  courts  as  importing  a  gift,  though 
drawn  up  unskilfully. ^  So,  too,  is  it  held  that  a  trust  of 
this  kind  may  be  good  without  any  writing  at  all.^  Corpo- 
real chattels,  such  as  coined  money,  may  readily  be  delivered 
by  wa,y  of  gift  for  some  third  party,  under  the  giver's  oral 
directions.* 

§  85.  The  Same  Subject ;  Rule  'where  Custodian  is  to  deliver. 
—  One  who  is  already  the  agent  or  bailee  in  charge  of  cer- 
tain property  for  the  owner  may  sometimes  be  required  to 
hand  the  property  to  the  donee  ;  and  here  the  gift  becomes 
complete,  when,  in  pursuance  of  the  donor's  instructions,  he 
delivers  the  property  to  the  donee,  or  so  changes  the  charac- 
ter of  his  own  possession  as  to  become  the  donee's  agent  or 
trustee.  But,  until  this  agent  has  complied  with  the  order, 
the  property  continues  that  of  the  donor,  and  the  locus  poeni- 
tentice  remains.^  Nor  can  the  agent  go  beyond  the  scope  of 
his  authority  as  to  delivering  possession,  and  so  make  the 
gift  effectual;  for  the  principal  may  repudiate  the  gift  if 
made  otherwise  than  according  to  his  instructions.®  If  a 
formal  act  be  still  requisite  on  the  principal's  part,  or  final 
instructions  should  follow  the  preliminary  expression  of  a 
purpose  to  give,  the  agent  should  postpone  delivery.  In 
general,  where  property  is  delivered  to  a  third  person  by  the 
donor,  with  authority  to  deliver  it  to  the  donee,  such  custo- 

1  Minchin  v.  Merrill,  2  Edw.  Ch.  the  donee's  husband.  And  see  Davis 
3.33 ;  Neufville  v.  Thomson,  3  Edw.     v.  Ney,  125  Mass.  590. 

Ch.  92.  ^  Bostwick  i;.Mahafiy,48  Mich.  342. 

2  Parker  B.  Kicks,  8  Jones  L.  447  ;  *Nolen  r.  Harden,  43  Ark.  307. 
Rinker  v.  Rinker,  20  Ind.  185 ;  Blan-  And  such  trustee  may  employ  his  own 
chard  v.  Sheldon,  43  Vt.  512  ;  Dresser  agent  for  custody.    lb. 

V.  Dresser,  46  Me.  48  ;  Wyble  v.  Mc-  ^  Picot  v.  Sanderson,  1  Dev.  (N.  C.) 
Pheters,  52  Ind.  393.  In  Hill  v.  Ste-  309  ;  Cotteen  v.  Missing,  1  Madd.  Ch 
venson,  63  Me.  364,  a  deposit  book     176. 

for  one's  daughter  was  delivered  to         «  Berry  v.  Berry,  31  Iowa,  415. 
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dian  is,  and  continues,  the  donor's  agent  until  delivery  to, 
the  donee  has  been  consummated  according  to  directions ; 
and  meantime  the  donor  may  revoke  his  authority,  and  take 
the  gift  back.^  But  the  circumstances  of  a  transaction  might 
simply  require  the  custodian  to  attorn  over  or  recognize  the 
transfer  to  donee  and  thereby  complete  the  gift,  while  his 
possession  continues.^ 

§  86.  The  Same  Subject;  Revocation  of  Custodian's  Agency; 
Death  of  Donor,  etc.,  pending  Delivery.  —  An  agency  is  revoked 
by  the  principal's  death :  therefore,  the  agent  of  one  who 
intends  a  gift  inter  vivos  must  have  performed  what  was  in- 
cumbent upon  him  to  make  the  transfer  complete  during  the 
donor's  lifetime ;  otherwise  the  gift  fails,  as  though  the 
donor  himself  had  failed  to  make  a  seasonable  delivery.^ 
Nor  can  a  gift  inter  vivos  be  sustained  which  contemplates  a 
postponement  of  delivery  by  the  agent  or  bailee  untU  the 
donor's  decease ;  for  a  gift  of  personalty  made  after  this 
fashion  must  stand,  if  at  all,  as  a  gift  causd  mortis,  or  else  on 
the  footing  of  a  testamentary  disposition,  with  all  the  for- 
malities of  a  will.*  Delivery,  then,  in  all  cases  of  ordinary 
gift,  must  have  been  made  during  the  donor's  lifetime.  But 
if  the  gift  has  been  once  completed,  so  as  to  fully  transfer 
the  beneficial  interest  from  donor  to  donee,  in  accordance 
with  their  mutual  intent,  and  so  as  to  make  any  third  party 
holding  custody  the  trustee  for  carrying  out  the  original 
purposes  of  the  donation,  or  the  donee's  agent,  the  subse- 

1  Shaw,  C.  J.,  in  Sessions  v.  Mose-  v.  Guile,  117  N.  Y.  343.  Ratification 
ley,  4  Cush.  87  ;  People  v.  Johnson,  of  Instructions  on  the  donor's  death- 
14  111.  342.  bed  will  not  help  out  such  an  at- 

2  See  Cook  v.  First  Nat.  Bank,  83  tempted  gift.  48  111.  App.  536.  The 
Wis.  31.  delivery  of  one's  own  check,  drawn 

8  Sessions  v.  Moseley,  4  Cush.  87  ;  payable  six  months  after  death,  to 

c.  5,  infra;  Allen  v.  Polereczky,  31  the    payee    thereof    as    trustee    for 

Me.  338;  Phipps  v.   Hope,  16  Ohio  another,   does  not  constitute  a  gift 

St.  686.  intei-  vivos  nor  create  a  trust  which 


*  Craig  V.  Kittredge,  46  N.  H.  57 
Phipps  V.  Hope,  16  Ohio  St  586 
Smith    V.    Ferguson,   90    Ind.   229 


equity  will  enforce.  Wayneshurg 
College's  Appeal,  111  Penn.  St.  130; 
§  77.     See  also  104  Penn.  St.  593, 


Busby  V.  Byrd,  4  Rich.  Bq.  9  ;  Knott  where  a  certificate  of  deposit  was  in- 

V.  Hogan,  4  Met.  (Ky.)  99 ;  Augusta  dorsed  over  for  delivery  after  one's 

Bank  v.  Fogg,  82  Me.  538 ;  Williams  death. 
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quent  death  of  the  donor,  sooner  or  later,  will  leave  the  gift 
unimpaired.  1 

In  special  instances,  a  court  might  go  stiU  further,  though 
trenching  on  strange  doctrines ;  as  where  donor  and  donee 
had  done  all  in  their  power  to  perfect  the  gift,  and  the 
complete  transfer  failed  through  the  third  party's  remiss- 
ness, or  that  of  the  fund  holder.^  Moreover,  some  cases  in 
equity  avoid  the  objections  we  have  stated,  by  construing 
the  transaction  artfully  as  in  effect  a  present  settlement  in 
trust  for  the  contemplated  donee,  reserving  a  life  estate  to 
the  donor,  and  thus  obligating  the  trustee  to  turn  the  capi- 
tal over  upon  the  donor's  death. ^ 

§  87.  Declaration  of  Trust  -with  Co-operation  of  Third  Person. 
: — While  one's  mere  declaration  of  trust,  unaccompanied  with 
delivery  of  the  property  and  a  surrender  of  its  control,  ought 
not  readily  to  be  construed  into  a  completed  gift,  a  presump- 
tion favorable  to  such  intended  transfer  is  more  readily  es- 
tablished where  the  donor  deliberately  seeks  the  co-operation 
therein  of  some  third  person,  before  whom  the  declaration  is 
made.  As  where,  for  instance,  the  owner  requires  his  clerk 
or  agent  to  make  a  transfer  on  the  books  or  open  an  account 
with  the  donee  accordingly,  or,  perhaps,  to  mark  the  pack- 
age with  the   donee's  name.*     For  though  the  custody  of 

1  See  Dresser  I).  Dresser,  46  Me.  48.  pending  the  delay.    And  the  gift  was 

2  A  recent  English  case  is  in  point,  accordingly  sustained.  Bromley  v. 
•where  A.  gave  B.  his  check  for  money  Brunton,  L.  E.  6  Eq.  275.  This  de- 
as  a  gift  inter  vivos,  having  sufficient  cision,  though  just  on  its  general  mer- 
f  unds  on  deposit,  and  B.  presented  the  its,  appears  to  be  quite  exceptional, 
check  to  the  banker  in  season.  Now,  It  does  not  even  appear  certain  that 
had  there  been  no  sufficient  funds  of  the  banker  was  remiss  in  his  duty  : 
A.  for  paying  the  check,  or  had  B.  he  might  have  been  exercising  reason- 
failed  to  present  the  check  before  A. 's  able  prudence;  for  the  check  was  in 
death,  it  was  admitted  that  the  gift  fact  badly  written,  with  an  erasure 
inte7-  vivos  would  have  failed  for  non-  in  the  signature,  and  therefore  pay- 
completion.    Tate  V.  Leithead,  Kay,  ment  was  delayed. 

658 ;  Jones  v.  Lock,  L.  E.  1  Ch.  25 ;  ^  See  Green  v.  Tulane,  52  N.  J. 

supra,  §  77.    But  it  was  held,  that,  Eq.  169,  and  cases  cited;  Moore  v. 

as  B.   ought  not  to  suffer  for  the  Darton,  4  De  G.  &  S.  517.     And  cf. 

banker's  remissness,  the  latter's  re-  §  131. 

fusal  to  pay  until  he  could  ascertain  *  See  supra,  §§  79,  80.     To  some 

whether  the  signature  was  genuine  such    theory  it  would    appear  that 

did  not  deprive  B.  of  the  advantages  certain   savings-bank    deposit   cases 

of  a  completed  gift,  though  A.  died  already  cited,  sustaining  the  gift  as 
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such  third  person  may  not  thereby  exclude  the  control  of 
the  principal,  the  latter  may,  nevertheless,  be  thought  to 
have  plainly  constituted  himself  trustee  for  the  donee.  The 
presence  of  a  third  party,  at  the  transaction,  whose  consent 
is  requisite  to  complete  the  gift,  may  conclude  him,  where 
his  sanction  appeared  to  be  given.  ^  For  any  one  may  make 
a  gift  through  his  authorized  agent 

§  88.  Delivery  by  Written  Instrument ;  Deed  of  Gift.  — 
Having  gone  over  the  oral  means  of  transfer,  as  concerns 
the  donor,  there  remains  for  consideration  transfer  by  a 
deed  of  gift.  Anciently,  real  and  personal  property  were 
transferred  with  similar  formalities ;  feoffment,  with  livery 
of  seisin,  conferring  title  to  land  by  a  sort  of  oral  symboli- 
cal delivery.  But  a  gift  of  land  by  word  of  mouth  would 
be  void  at  the  present  day;  for  modern  legislation,  both  in 
England  and  America,  requires  a  formal  written  convey- 
ance in  every  transfer  of  land.  Chattels  personal,  on  the 
other  hand,  as  we  have  seen,  are  still  alienable  by  oral  gift 
and  delivery. 2  But  deeds  of  gift  are  sometimes  to  be  found, 
to  say  nothing  of  the  voluntary  family  settlements  by  which 
property  is  so  often  transferred  in  the  mass.^  A  deed  im- 
ports consideration  ;  and  the  presence  of  this  implied  con- 
sideration is  said  to  render  a  deed  of  itself  sufficient  to  pass 
the  property  in  goods.*  It  would  appear,  then,  that,  in  the 
absence  of  an  actual  corporeal  delivery  of  the  chattel  itself, 
a  gift  can  only  be  consummated  by  deed  or  other  instrument 
under  seal ;  not,  in  the  latter  instance,  because  the  delivery 
of  the  deed  is  a  symbolical  delivery  of  the  property,  but  on 

completed,  should  be  referred.     Eay         In  Kerrigan  v.  Rautigan,  43  Conn. 
V.  Simmons,  11  R.  I.  266 ;  Minor  v.  17,  a  state  of  facts  is  disclosed  con- 
Rogers,   40    Conn.    612  ;    Martin  v.  formable  to  the  rule  of  the  text. 
Funk,  75  N.  Y.  134.     And  see  Young         i  As  where  a  wife,  in  her  husband's 
V.  Young,  80  N.  Y.  422,  commenting  presence  and  with  his  consent,  deliv- 
upon  Martin  v.  Funk,  ib.  ;  1  Keen,  ered  money  belonging  to  him  to  a 
551.    See  supra,  §§  79-81,  as  against  third  party  in  trust  for  her  children, 
extending  the  doctrine  of  declaration  Frazier  v.  Perkins,  62  N.  H.  69. 
of  trust  farther.     Words   importing         2  Rucker  v.  Abell,  8  B.  Mon.  666. 
a  present  intention  to  deliver  over  are         »  See  Sch.  Dom.  Rel.  §§  184,  399. 
inconsistent  with  an  intention  to  re-         *  Wms.  Pers.  Prop.  33,  36 ;   Carr 
tain  as  trustee.    L.  E.  18  Eq.  11.  v.  Burdiss,  1  C.  M.  &  R.  782,  788. 
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the  principle  of  estoppel.  ^  And  here  there  should  at  least 
be  a  suitable  delivery  of  the  deed.  Its  mere  execution  can- 
not prevail  to  establish  a  donee's  title ;  since  the  presump- 
tion must  be,  so  long  as  the  donor  holds  back  the  instrument, 
or  if  he  destroys  it,  besides  keeping  possession  of  the  goods, 
that  there  never  was  a  perfected  intention  of  giving  at  all.^ 
Deeds  of  gift  are  not  common  in  this  country,  and  never 
were,  except  in  some  Southern  States,  as  part  of  the  ma- 
chinery of  a  social  system  now  eradicated.^ 

As  every  gift  inter  vivos  ought  to  take  immediate  effect, 
whether  the  chattels  or  a  deed  of  gift,  or  both,  be  de- 
livered, any  instrument  must  be  invalid  as  a  deed  of  gift 
which  purports  to  convey  a  present  interest  in  the  chattels, 
to  take  effect  hereafter,  the  possession  being  meanwhile 
expressly  reserved  to  the  donor.* 

§  89.  Gift  by  Other  Instruments  in  Writing ;  Statute  For- 
malities, etc.  —  An  ordinary  writing  of  gift,  not  under  seal, 
would,  we  presume,  have  the  effect  in  most  States,  as  in 
England,  of  a  parol  declaration  of  gift,  agreeably  to  the 
usual  statute  provisions  ;  and  simply  furnish  more  tangible 
proof  than  expressions  by  mere  word  of  mouth  that  a  gift 
had  been  perfected,  yet  nothing  conclusive.  Parol  declara- 
tions of  gift,  without  delivery  of  the  chattel,  amounted  to 
nothing  more  at  the  old  law  than  a  promise  to  give,  void  for 
want  of  consideration  ;  but  in  some  of  the  later  eases  writ- 
ten memoranda  are  found  of  considerable  importance  in 
establishing  such  a  declaration  of  trust  as  equity  would  now 
be  disposed  to  carry  into  effect  out  of  regard  to  the  mutual 
intention  of  donor  and  donee.*    But  no  writing  which  recites 

1  Hillebrant  v.  Brewer,  6  Tex.  45 ;  'As  to  local  statutes  which  for- 
MoWillie  v.  Van  Vacter,  35  Miss.  428 ;  merly  required  the  registry  of  gifts 
Connor  v.  Trawick,  37  Ala.  289 ;  Bax-  and  other  transfers  of  slaves,  see 
ter  V.  Bailey,  8  B.  Mon.  336;  Mc-  U.  S.  Eq.  Dig.  Fraud,  IV.  (c).  The 
Cutchen  v.  McCutchen,  9  Port.  656.  formalities  had  especial  reference  to 

2  Martin   v.  Ramsey,   5   Humph,  creditors  and  other  purchasers. 

349  ;  Reid  v.  Butt,  25  Ga.  28 ;  Payne  *  McWillie  v.  Van  Vacter,  35  Miss. 

V.  Powell,  5  Bush,  248  ;  Warriner  v.  428.    As  to  the  effect  of  an  unsigned 

Rogers,  L.  R.  16  Eq.  340  ;  Blakey  v.  postscript  to  a  deed  of  gift,  see  Martin 

Blakey,  9  Ala.  391.    But  see  Sewall  v.  Youngblood,  8  Humph.  581. 

V.  Glidden,  1  Ala.  52.  '  See  supra,  §§  80-82  ;   Bottle  v. 

95 


§  90  GIFTS  OF  PERSONAL  PROPERTY.     [PART  V. 

a  gift  is  effectual  where  neither  the  writing  is  delivered  nor 
the  property  itself.^ 

Statutes  requiring  the  observance  of  certain  formalities 
of  gift  inter  vivos,  whether  with  reference  to  creditors  and 
purchasers  only,  or  to  the  parties  themselves  as  well,  are 
sometimes  found ;  such  legislation  characterizing,  however, 
rather  the  civil  than  the  common  law.  Thus,  under  the 
civil  code  of  Louisiana,  donations  inter  vivos  of  incorporeal 
things,  including  bills  and  notes,  —  checks  constituting  an 
exception  to  the  rule,  —  are  a  nullity,  notwithstanding  a 
manual  delivery  of  the  muniment  of  title,  unless  formally 
transferred  in  presence  of  a  notary  public  and  two  wit- 
nesses.^ And  the  registration  of  certain  deeds  of  gift  has 
been  a  requisite  formality  under  some  of  our  local  statutes. 
§  90.  Acceptance  on  the  Donee's  Fart;  hovtr  far  presum- 
able, etc.  —  And  now,  as  to  the  essential  acts  on  the  part  of 
the  intended  donee,  to  make  the  chattel  transfer  complete. 
Since  all  gifts  are  founded  in  mutual  intention,  a  donor's 
act  must  be  of  itself  insufficient  to  pass  the  title ;  though 
the  burden  of  the  transaction  is  generally  his  own,  the  do- 
nee having  nothing  more  to  do  in  most  instances  than  to 

-accept  what  is  offered  him.^  To  prove  such  acceptance, 
then,  acts  and  conduct,  on  the  donee's  part,  consistent  with 
assuming  the   control   and  dominion,  will  suffice,  without 

^rmal  expression  of  his  disposition.  Less  than  this  even 
will  satisfy  our  law  ;  for  acceptance  of  a  gift  by  the  donee. 

Knocker,  25  W.  E.  209.    And  see,  provisions    of   law    concerning   the 

for     writings    deemed     insufficient,  execution  of  testamentary  writings 

Breton's  Estate,  Re,  17  Ch.  D.  416 ;  is  not  to  tie  favored.    Warriner  v. 

Olney  v.  Howe,  89  111.  556 ;  Douglas  Rogers,  L.  E.   16  Eq.  340 ;    Carr  v. 

V.  Douglas,  22  L.  T.  127 ;  Trough's  SUloway,   111   Mass.    24  ;    Gluey  v. 

Estate,  75  Penn.  St.  115.  Howe,  89  111.  556. 

1  Tozer  v.  Jackson,  164  Penn.  St.  2  Succession  of  De  Pouilly,  22  La. 
373.  Taking  possession  of  the  writ^  Ann.  97.  One  claiming  a  corporeal 
ing  after  the  death  of  the  alleged  movable  by  virtue  of  a  donation  inter 
donor  is  of  no  avail.  lb.  Address-  vivos  must  prove  either  that  it  was 
ing  directions  on  an  envelope  or  by  act  before  a  notary  and  two  wit- 
wrapper  containing  the  thing,  to  de-  nesses,  or  by  manual  delivery.  Kirk- 
liver  to  A.,  does  not  constitute  a  gift,  patrick  v.  Finney,  30  La.  Ann.  223. 
where  the  ownef  keeps  the  same  s  Supra,  §  57  ;  Peirce  v.  Bur- 
among  his  own  papers.  lb.  And  roughs,  68  N.  H.  302  ;  Hill  v.  Wilson, 
any  intention  to  thus  override  the  L.  E.  8  Ch.  888. 
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where  it  is  for  his  advantage,  is  regularly  presumed  upon 
delivery,  in  the  absence  of  evidence  to  the  contrary .^  In- 
fants, both  at  the  civil  and  common  law,  have  received  the 
benefit  of  such  presumption,  and  on  a  principle  not  incom- 
patible with  the  general  law  of  contracts,  which  discrimi- 
nates between  beneficial  and  non-beneficial  contracts  in  the 
case  of  those  not  sui  Juris,  and,  at  most,  would  require  an 
infant  to  disafiirm  and  restore  the  property  on  reaching 
majority.^  And  that  the  courts  will  carry  this  presump- 
tion strongly  for  any  donee's  benefit  is  illustrated  in  the 
recent  case  of  a  savings-bank  deposit  made  by  A.  in  B.'s 
name,  where  B.  died  first,  and  then  A.,  who  had  kept  the 
bank  book  all  the  while  in  his  possession.  It  could  not  be 
here  alleged  (said  the  court),  in  the  absence  of  other  cir- 
cumstances, that  B.  had  no  knowledge  of  the  deposit,  and 
did  not  accept  the  gift ;  for  the  presumption  was  that  B. 
had  such  knowledge,  and  did  accept  the  gift.^  We  pre- 
sume, however,  that  if  donor  or  donee  die  before  comple- 
tion of  the  gift  by  actual  knowledge  and  acceptance,  and 
the  gift  be  strictly  personal,  the  donation  cannot  take 
effect.* 

§  91.  The  Same  Subject;  Acts  consistent  or  inconsistent 
with  Acceptance.  —  But  whatever  might  be  said  as  to  the 
general  presumption,  that  a  formal  delivery  on  the  one  hand 
is  followed  by  actual  acceptance  on  the  other,  it  is  clear  that 
the  gift  inter  vivos  must  be  perfected  as  a  mutual  contract, 
and  on  the  footing  of  ordinary  transactions.  For  where, 
under  the  circumstances,  no  formal  delivery  is  called  for,  — 
as  in  instances  previously  noticed,  where  the  donee  is  already 
in  possession  of  the  property  as  bailee  or  agent,  —  the  donee's 
own  subsequent  acts  and  conduct,  if  not  establishing  a  tech- 
nical acceptance,  should,  at  all  events,  be  consistent  with  the 
intent  of  completing  the  gift ;  and  he  should  exercise  a  con- 

1  De  Levillain  v.  Evans,  39  Cal.  *  This,  was  the  rule  of  the  civil 
120  ;  Gardner  ».  Merritt,  32  Md.  78  ;  law.  Colquhoun  Roman  Law,  §  1060. 
Einker  v.  Rinker,  20  Md.  185.                But  as  to  the  case  where  there  is  a 

2  See  Sch.  Dom.  Rel.  §§  482-448.        trustee,  see  post,  §  92. 
'  Howard  v.  Savings  Bank,  40  Vt. 

597.     See  supra,  §  78. 
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trol  thenceforth  over  the  property  suitable  to  the  new  ca- 
pacity of  owner.  For  if  the  lender  said  to  the  borrower  of 
a  book,  "  You  may  keep  it  as  a  gift,"  and  yet  the  borrower 
soon  brought  it  back,  any  presumption  of  a  gift  would  be 
rebutted  by  evidence  going  to  show  a  non-acceptance  on  his 
part.  The  general  disposition  is  to  give  the  donee  the  benefit 
of  all  inevitable  doubt ;  presuming  the  acceptance  of  a  bene- 
ficial gift  wherever  there  is  no  evidence  to  the  contrary. 
But  what  is  really  called  for  is  such  action  or  course  of  con- 
duct on  his  part,  whether  more  or  less  demonstrative,  as  may 
properly  correspond  to  the  donor's  own  acts  or  conduct. 
Thus,  once  more,  if  the  owner  made  a  verbal  gift,  allowing 
the  donee  an  opportunity  of  taking  possession,  the  gift  wiU 
become  perfect,  though  the  thing  were  not  present  nor  actu- 
ally delivered  at  the  time,  so  soon  as  the  donee  obtains  pos- 
session and  dominion,  unless  the  donor  meanwhile  recalls  his 
permission,  and  revokes  the  verbal  gift,  as  he  has  a  right  to 
do.^  And  here,  it  might  be  said,  the  burden  of  the  transac- 
tion shifts  from  the  donor  to  the  donee,  so  that  the  latter  is 
the  active,  and  the  former  the  passive,  party ;  and,  instead 
of  delivery  and  acceptance,  we  seem  to  have  rather  permis- 
sion and  taking  possession.^  The  donee  may  have  his  own 
agent  or  bailee.^ 

Where,  on  the  other  hand,  chattels  are  delivered  to  a  per- 
son under  his  written  contract  to  redeliver  them  "  whenever 
called  for,"  this  is  inconsistent  with  the  idea  of  their  accept- 
ance as  an  absolute  gift.* 

§  92.  Acceptance  where  there  is  an  Equitable  Assignment  or 
Declaration  of  Trust.  —  Under  the  modern  rule,  which  recog- 
nizes gifts  by  way  of  equitable  assignment  or  a  declaration 
of  trust,  it  is  sometimes  incumbent  upon  the  donee  to  insti- 
tute proceedings  by  suit  or  bill,  in  order  that  his  title  may 

1  Whiting  V.  Barrett,  7  Lans.  107.  he  upheld.     Hill  v.  "Wilson,  L.  R.  8 

2  No   one  is   obliged  to  accept  a  Ch.  888;  Mellish,  L.  J.,  in  ib. 
thing  as  a  gift.     And  where,  upon  an  3  Martin  u.  McCullough,  136  Ind. 
offer  to  thus  transfer,  the  other  party  331  ;  §  85. 

expresses  his  wish  to  hold  the  thing         *  Selleck  v.  SeUeck,  107  HI.  389. 
as  a  loan  rather  than  a  gift,  the  mut-     See  §  129. 
ual  intent  of  such  a  transaction  must 
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be  legally  perfected.^  And  where  a  gift  is  made  of  personal 
property  in  the  alternative,  —  as,  for  instance,  if  the  owner 
of  two  heifers  tells  A.  that  he  may  have  as  a  gift  whichever 
of  the  two  he  wants,  —  there  can  be  no  gift  until  A.  has 
made  his  choice,  and  the  transfer  is  completed  accordingly.  ^ 
The  donee  may  doubtless  accept  a  gift  through  his  agent  or 
trustee  as  well  as  in  person ;  and  whenever  such  agent  or 
trustee  has  assumed  dominion,  with  the  donor's  full  knowl- 
edge and  assent  as  evinced  actively  by  delivery  or  passively 
by  permission  to  take  the  chattel  in  question  as  a  gift  in 
such  capacity,  the  transfer  to  the  donee,  or  for  his  beneficial 
enjoyment,  becomes  at  once  completed ;  though  it  might  be 
a  later  question  whether  the  cestui  que  trust,  when  entitled 
to  receive  it  from  the  trustee,  refused  or  accepted  the  gift. 

§  93.  Proof  needful  to  establish  an  Executed  Gift ;  Evidence 
of  Intention,  etc. — Before  passing  from  the  subject  of  per- 
fecting gifts  inter  vivos,  it  may  be  useful  to  inquire  what 
proof  is  requisite  to  show  an  executed  gift.  In  general,  it 
should  be  observed  that  the  actual  intention  of  the  parties  to 
the  transaction  is  the  main  issue  ;  and  that  whatever  in  the 
surrounding  circumstances  tends  to  throw  light  upon  this 
intention  should  not  be  disregarded.  Mere  delivery  and 
acceptance,  or  permission  to  take,  followed  by  taking  posses- 
sion, do  not  per  se  constitute  a  gift ;  for  similar  formalities 
might  attend  a  sale  or  loan ;  and  as  it  is  much  more  natural 
to  suppose  that  an  owner  means  to  part  with  his  property 
temporarily  rather  than  forever,  or  for  an  equivalent  rather 
than  gratuitously,  the  language,  the  acts,  the  general  conduct 
and  mutual  situation  of  the  parties,  and  perhaps  even  the 
reasonableness  of  the  gift  in  itself  (though  this  last  is  rarely 
regarded  save  in  imputed  fraud),  may  all  aid  in  resolving 
doubts  as  to  the  true  character  of  the  transaction,  and  deter- 
mining whether  a  gift  was  or  was  not  in  fact  intended. 

That  the  transaction  should  be  viewed  in  the  full  length 
and  breadth  of  a  rational  purpose,  and  not  with  undue  defer- 
ence to  words  apart  from  acts,  will  appear  from  a  passage 


Supra,  §§  78-81.  =  Brink  v.  Gould,  7  Lans.  425. 
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which  has  been  handed  down  from  one  of  the  ancient  books, 
hardly  comprehensive  enough  to  be  called  a  maxim,  but  suita- 
ble for  illustration :  namely,  that  if  a  man  intending  to  give  a 
jewel  ^  to  another  say  to  him,  "  Here  I  give  you  my  ring  with 
the  ruby  in  it,"  &c.,  and  with  his  own  hand  delivers  it  to  the 
party,  this  will  be  a  good  gift,  notwithstanding  the  gift  bear 
any  other  jewel,  being  delivered  by  the  party  himself  to  the 
person  to  whom  it  is  given.^  For  the  giver's  act  showed 
what  he  meant,  notwithstanding  the  lapsus  linguae.  And 
since  intention  is  to  be  gathered  from  all  the  circumstances, 
the  question  of  gift  or  no  gift  is  usually  left  to  the  jury  to  be 
determined  according  to  the  evidence  presented.^ 

§  94.  The  Same  Subject;  Circumstances  favorable  to  sustain- 
ing a  Gift.  —  Among  the  circumstances  favorable  to  sustain- 
ing a  transfer  as  a  gift  are  these  :  Near  relationship  between 
the  parties ;  particularly  as  to  transfers  from  parent  to  child.* 
Strong  affection  of  the  donor  for  the  donee,  and  especially  if 
the  latter  had  rendered  some  service,  and  the  gift  was  a 
proper  mark  of  gratitude.*  Reasonableness  of  the  gift  in 
amount  as  compared  with  the  donor's  other  property,  and  the 
general  consistency  of  the  transaction.*  The  marriage  of  a 
daughter,  whether  the  transfer  be  with  special  reference  to 
the  wedding,  or  to  enable  the  wedded  pair  to  set  up  house- 
keeping.^ Leaving  the  property  in  one's  possession  for  a 
long  time,  without  demanding  its  return  or  an  equivalent.^ 
Declarations  of  intention  to  give,  before  the  donee  had  posses- 
sion, under  the  completed  transfer.^  So,  too,  as  corroborative 
evidence,  the  donor's  subsequent  admissions,  expressions,  and 

1  Or  rather,  we  should  say,  a  cer-  502  ;  Hepworth  v.  Hepworth,  L.  E. 
tain  jewelled  ring.  11  Eq.  10. 

2  Bac.  Max.  87 ;  Bouv.  Diet.  5  Rhodes  v.  Chllds,  64  Penn.  St. 
"Gift."  18  ;  64  Conn.  553. 

s  Boudreau    v.  Boudreau,  45  111.  6  gi  -^i^  142. 

480 ;   Moore  v.  Gwyn,  4  Ired.  275 ;  '  Betts  v.  Francis,  30  N.  J.  Law, 

Carradine  v.  Collins,  7  S.  &  M.  428 ;  152 ;  Carter  0.  Buchanan,  9  Ga.  539 

Hackney  v.  Vrooman,  62  Barb.  650  ;  Nichols  v.  Edwards,  16  Pick.  62. 
Thomas    v.    Degraffenreid,   17   Ala.  s  Carter  v.  Buchanan,  9  Ga.  5.39 

602;  Nichols  v.  Edwards,  16  Pick.  M'Donald  1;.  Crockett,  2  McC.Ch.  130 
62;    Hunt  v.  Hunt,  119  Mass.  474;  »  M'Cluney  «.  Lockhart,  1  Bailey 

Helm  V.  Martin,  59  Cal.  57.  117  ;  Rhodes  v.  Childs,  64  Penn.  St! 

*  Smith  V.  Montgomery,  5  Monr.  18. 
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general  conduct.^  Acts  of  dominion  over  the  property  exer- 
cised by  the  donee  with  the  donor's  manifest  assent ;  such  as 
cutting  off  coupons  from  bonds  in  the  donee's  custody,  and 
regularly  appropriating  them.  And,  in  general,  the  enjoy- 
ment of  income  by  the  claimant  with  the  donor's  approval ;  ^ 
or  the  donee's  permitted  use  of  the  thing.*  Ear-marks,  regis- 
try, or  other  indications  of  title  in  the  donee,  and  conduct 
generally  consistent  with  the  gift.*  In  some  of  the  cases,  too, 
may  be  traced  a  judicial  partiality,  perhaps  not  readily  avowed, 
in  favor  of  gifts  as  between  the  donee  and  the  donor's  creditors, 
over  gifts  in  dispute  between  donor  and  donee ;  ®  or  where 
the  dbnee's  claim  is  asserted  simply  against  the  estate  of  the 
deceased  donor  and  not  against  a  donor  during  his  lifetime. 

§  95.  The  Same  Subject;  Circumstances  unfavorable  to  sus- 
taining a  Gift.  —  On  the  other  hand,  such  circumstances  as 
the  following  are  deemed  unfavorable  :  Possession  of  the 
property  by  one  who  occupied  some  confidential  relation 
to  the  owner,  and  had  special  means  pf  access  to  it,  with- 
out at  least  some  more  direct  proof  of  a  gift.^  Possession 
without  apparent  consent.^  Improvidence  or  folly  in  the  gift 
itself.*  Fraud  and  undue  influence  in  general.^  Giving 
some  writing  back  in  the  nature  of  an  obligation  to  pay,  or 
to  return,  on  receiving  the  property.  ^^  The  owner's  previous 
declarations  and  acts  inconsistent  with  the  purpose  of  giving,  ii 
Control  and  possession  substantially  retained  by  the  alleged 
donor ;  ^  especially  if  the  latter  appropriates  part  of  the 
property  to  his  own  use  afterwards  ;  ^^  or,  at  least,  want  of 
possession  by  the  alleged  donor  or  some  one  in  trust  for  him. 

'  Dean    v.    Dean,    43    Vt.    337 ;  Prickett  v.  Prickett,   20  N.  J.   Eq. 

Burney  v.  Ball,  24  Ga.  505 ;    Kerri-  478. 

gan  V.  Rautigan,  43  Conn.  17 ;  Warn-  '  Infra,  §  100. 

bold  V.  Vick,  50  Wis.  456.  ^  See  §  60  a. 

2  Bland  v.  MaccuUoch,  9  W.  E.  65;  »  Supra,  §  60. 

Trowell  v.  Carraway,  10  Heisk.  104.  i"  Roland  v.  Schrack,  29  Penn.  St. . 

8  Harris  v.  Hopkins,  43  Mich.  272  ;  125  ;  107  111.  389  ;  §  129. 

Whitford    v.    Horn,    18    Kan.    455 ;  "  lb. ;  Miller  v.  Eastman,  11  Ala. 

Martin  v.  McCuUough,  136  Ind.  331.  609  ;    Rich  v.  Mobley,  33  Ga.   85 ; 

4  Love  V.  Prancis,  63  Mich.  181.  Nichols  v.  Edwards,  16  Pick.  62. 

«  See    Martrick    v.    Linfleld,    21  12  Supra,  §§  80-82 ;  2  Redf.  265 ; 

Pick.  325.  Daubenspeck  v.  Biggs,  71  Ind.  255. 

6  Grey    v.  Grey,   47  N.   Y.   552 ;  ^  Northrop  v.  Hale,  73  Me.  66. 
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Ear-marks  of  original  ownership  retained  in  such  property. ^ 
Circumstances  favoring  rather  the  idea  of  a  loan  or  other 
bailment.^  An  attempt  to  make  an  informal  testamentary- 
disposition  by  such  transfer.^  Not  even  the  favor  with  which 
gifts  from  a  father  to  his  marrying  daughter  are  usually  re- 
garded can  so  prevail  against  proof  of  intention  as  to  turn 
that  into  a  gift  which  was  manifestly  designed  as  a  loafi.  or 
sale.  It  is  to  be  observed,  however,  that  while  one's  declara- 
tions before  consummating  a  gift,  in  reference  thereto,  are 
under  the  general  rules  of  evidence  deemed  corroborative 
testimony  in  connection  with  declarations  at  and  about  the 
time  of  delivery,  as  part  of  the  res  gestce,  a  donor's  declara- 
tions after  the  gift  has  been  executed,  for  the  purpose  of 
affecting  the  transfer,  or  explaining  what  was  meant,  are  not 
favored  when  they  tend  to  disparage  the  donee's  title,  and 
import  some  change  of  mind.* 

§  96.  The  Same  Subject;  vrhere  a  Deed  of  Gift  is  made. — 
If  the  evidence  relied  upon  to  establish  a  gift  be  the  delivery 
of  a  deed  of  gift,  the  written  instrument  explains  itself,  and 
parol  evidence  is  not,  on  the  usual  principle,  admissible  to 
show  an  intent  on  the  donor's  part  different  from  that  which 
is  manifested  by  the  writing.^ 

§  97.  The  Same  Subject ;  -v^here  a  Debt  is  forgiven.  —  A  gift 
transaction  is  sometimes  sustained  on  the  ground  of  the  for- 
giveness or  discharge  of  a  debt.  Here  the  surrender  of  the 
note,  or  other  evidence  of  debt ;  or,  if  there  had  been  no 
such  writing  given,  some  instrument  of  discharge,  or  in 
general  a  receipt  in  full  from  the  creditor,  —  would  seem  to 

1 137  Penn.  St.  23.  his  original  intent  in  a  doubtful  case. 

2  Supra,  §§  70,  82.  Scott  v.  Savings  Bank,  140  Mass.  157. 

8  Supra,  §  81 ;   Carr  v.  Silloway,  As  to  gifts   between  husband    and 

111  Mass.  24 ;   Warriner  v.  Rogers,  wife,  the  marital  relation  is  so  close 

L.  R.  16  Eq.  340;  Ti-ough's  Estate,  that  such  gifts  directly  made  were 

75  Penn.  St.  115 ;  Olney  v.  Howe,  89  not  formerly  regarded  with  favor ; 

El.  556.  though  modem  policy  affects  the  old 

*  See    Gillespie    v.   Burleson,  28  rule.    See  17  Ch.  D.  416 ;    Schoul. 

Ala.  551 ;   Helm  v.  Martin,   59  Cal.  Dom.  Rel.  §§  189,  193. 

57  ;  40  Fed.  15  ;  22  S.  C.  358.    But  6  Pooser  v.  Tyler,  1  McCord,  Ch. 

later  declarations  and  conduct  of  the  18. 
alleged  donor  may  help  to  determine 
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be  the  usual  and  proper  means  of  evincing  the  act  of  dona- 
tion. Indeed,  the  rule  has  long  been  that  no  merely  oral 
declaration  will  transform  a  debt  into  a  gift.^  But,  where 
one  has  delivered  personal  property  under  circumstances 
rendering  it  uncertain  whether  it  was  loaned  or  given,  his 
subsequent  distinct  declaration  that  he  meant  it  as  a  gift,  is 
admissible  to  resolve  the  doubt.  ^  And,  in  any  event,  the 
question  should  be  one  of  intention,  to  be  determined  ac- 
cording to  the  particular  circumstances.  Thus,  where  the 
creditor  receives  one  dollar  from  the  debtor  on  an  account,  and 
balances  the  account  by  an  entry,  "  Gift  to  balance  account," 
and  likewise  gives  the  debtor  a  receipt  for  one  dollar  in  full 
to  balance  all  book  accounts,  this  transaction  is  good  as  a 
gift,  though  it  might  not  stand  as  an  accord  and  satisfaction.* 
A  gift  pro  tanto  may  arise  from  the  indorsement  of  interest 
due  or  part  payments  on  a  note  due,  with  the  intent  of  for- 
giving so  much.*  And,  according  to  the  technical  rule  of  the 
common  law,  the  creditor's  appointment  of  a  debtor  as  the 
executor  of  his  will,  will  operate,  when  duly  carried  into 
effect  on  the  creditor's  death,  as  a  release  or  gift  of  the  debt.® 

§  98.  The  Same  Subject ;  Miscellaneous  Points.  —  On  the 
other  hand,  an  actu'al  gift  is  not  to  be  construed  into  a  sale 
or  loan,  because  of  the  use  of  such  expressions  as  "  for  value 
received  "  in  the  writing  of  transfer ;  for  an  actual  gift  stands 
on  its  own  merits,  notwithstanding  any  formal  expressions 
resorted  to  for  the  purpose  of  giving  effect  to  the  mutual 
intention  of  the  parties.^ 

To  convert  a  loan  into  a  gift,  or  finally  effect  a  gift  inter 
vivos  by  some  roundabout  process,  the  facts  should  show  that 

1  Brinckerhoff     v.    Lawrence,     2  See  further,  Albert  v.  Albert,  74  Md. 

Sandf.  Ch.  400  ;  Strong  v.  Bird,  L.  E.  526  ;  68  Hun,  361. 
18  Bq.  315  ;  Plummer  v.  Eundlett,  42  2  Doty  v.  "Wilson,  47  N.  Y.  580. 

Me.  365.    A   receipt  given  without  ^  Gray  v.  Barton,  55  N.   Y.  68. 

being  paid  imports  forgiveness  of  a  And  see  Strong  v.  Bird,  L.  R.  18  Eq. 

debt.     Fassett,   Be,   167  Penn.   St.  815. 

447.     But  not  if  such  receipt  Is  not  *  Green  v.  Langdon,  28  Mich.  221 ; 

delivered  but  kept  in  the  creditor's  139  Penn.  St.  640. 
own  custody.    In  case  of  a  mortgage  ^  Strong  v.  Bird,  L.  E.  18  Eq.  315. 

debt  forgiven,  the  mortgage  should  <■  Van  Deusen  v.  Eowley,  4  Seld, 

be  discharged  and  the  note  given  up.  358.    But  see  supra,  §  97. 

103 


§  101  GIFTS   OF   PBESONAL  PROPERTY.  [PART  V. 

the  original  intent  of  the  parties,  inconsistent  with  the  idea 
of  giving,  was  superseded  by  a  new  and  consistent  gift  intent, 
with  a  suitable  transfer  by  delivery,  actual  or  constructive, 
accordingly.  Thus,  where  one  loans  money,  taking  back  a 
note,  and  afterwards  intends  to  give  back  the  note,  but  dies 
without  doing  so,  leaving  the  arrangement  incomplete,  and 
the  case  is  not  one  of  a  declared  trust  or  equitable  assign- 
ment, there  can  be  no  va^id  gift,  for  there  is  no  gift  between 
the  parties  properly  executed.^  The  gift  of  that  which  one 
already  holds  as  a  conditional  buyer  passes  his  own  interest 
sufficiently,  subject  to  the  claims  of  his  conditional  seller.^ 

§  99.  The  Same  Subject;  Mental  Reservation  does  not  pre- 
vent a  Gift.  —  Finally,  it  may  be  observed  that,  as  each  party 
to  a  contract  has  the  right  to  place  a  natural  and  reasonable 
interpretation  upon  the  other's  acts  and  words,  no  mental 
reservation  can  be  permitted  on  either  side,  to  the  evasion  of 
rights  acquired  under  the  contract  in  good  faith.  Not  even 
a  donor  can  defeat  the  true  purpose  of  his  transfer  to  the 
donee's  prejudice.  If  the  circumstances  attending  the  trans- 
fer were  such  as  ordinarily  accompany  a  gift  of  the  sort, 
thereby  inducing  the  donee  to  take  and  accept,  in  the  belief 
that  a  gift  to  him  was  intended,  the  title  to  the  property  will 
pass,  even  though  the  donor  had  secretly  intended  not  to 
make  a  gift.* 

§  100.  Gift  not  sustainable  vrhere  Possession  is  vrithout  the 
Owner's  Consent.  —  Not  only  does  fraud  or  coercion  of  the 
owner  militate  with  the  idea  of  a  gift,  but  in  general  no  gift 
takes  place  where  possession  was  procured  and  kept  without 
the  owner's  consent ;  and  this  even  though  the  latter  used 
words  importing  an  intention  to  give  the  thing,  and  then 
failed  to  deliver  it.* 

§  101.  Summary  of  the  Law  of  Execution  of  Gifts  Inter  Vivos. 
—  The  law  as  to  the  execution  of  gifts  inter  vivos,  or  ordi- 
nary gifts  of  personal  property,  may  be  thus  summed  up: 
Such  gifts  are  incomplete  and  ineffectual  so  long  as  they  rest 

1  Henderson  v.  Henderson,  21  Mo.  s  See  Betts  v.  Francis,  1  Vroom 
379.                                                           (N.  J.)  152,  per  Whelpley,  C.  J. 

2  Hatch  V.  Lamos,  65  N.  H.  1.  *  Hatton  v.  Jones,  78  Ind.  466. 
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in  the  donor's  unfulfilled  intention,  or  mere  promise,  to  give 
in  the  future  :  and  promises  of  this  kind  are  usually,  though 
not  invariably,  without  legal  consideration ;  in  which  case 
they  cannot  be  enforced  in  law  or  equity.  Butlwhen  the 
present  intention  to  give  has  once  manifested  itsm  in  acts, 
words,  and  conduct,  amounting,  on  the  donor's  part,  to  de- 
livery, or  a  permission  to  assume  dominion,  as  the  case  may 
be,  and,  on  the  part  of  the  donee,  to  acceptance,  or  some 
other  corresponding  assumption  of  dominion,  the  gift  becomes 
complete,  and  fully  executedrj  Full  delivery,  or  at  least  a  full 
transfer  according  to  the  subject-matter,  has  been  the  usual 
requisite  of  such  gifts ;  but  under  the  iniluence  of  modern 
equity  rules,  applicable  more  especially  to  incorporeal  chat- 
tels, a  transfer  without  full  formalities,  but  with  the  present 
intent  to  give,  or  even  a  simple  declaration  of  trust  for  the 
donee,  has  in  numerous  instances,  and  especially  if  made 
with  the  intervention  of  others,  and  not  in  a  secret  manner 
and  with  control  secretly  retained  by  the  so-called  giver, 
been  supported  as  a  gift  so  completely  executed  as  to  enable 
the  donee  to  have  his  title  and  beneficial  enjoyment  perfected. 
Gifts  may  be  executed  through  the  medium  of  trustees  or 
agents,  as  well  as  by  donor  or  donee  in  person,  and  on  the 
usual  principles.  Deeds  of  gift,  too,  with  suitable  formal- 
ities, sometimes  operate  by  way  of  estoppel.  And  whether 
a  full  transfer  has  actually  been  made  in  any  case,  and,  if  so, 
whether  it  were  by  way  of  gift  or  not,  is  a  question  of  mut- 
ual intent,  to  be  determined  according  to  words,  acts,  general 
conduct,  and  the  surrounding  circumstances. 


CHAPTER  III. 

GIFTS  INTER  VIVOS;  EFFECT  OF  EXECUTION. 

§   102.    Effect  of  Execution  to  be  viewed  in  Tti70  Aspects. — 

We  have  seen  by  what  formalities  gifts  inter  vivos,  or  general 
gifts,  are  fully  perfected.     And  now  as  to  their  effect  when 
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completely  executed.  This  subject  is  to  be  viewed  in  two 
aspects  :  first,  as  concerns  the  parties  themselves  ;  second,  as 
concerns  third  persons. 

§  103.  First  Aspect  as  concerns  the  Parties  themselves;  Gift 
cannot  be  revoked  by  Either.  —  First,  as  concerns  the  parties 
themselves.  A  gift  fully  performed,  and  absolute  in  its 
nature,  being  in  effect  an  executed  contract,  which  carries 
the  property  with  full  right  and  title,  it  follows,  as  a  rule, 
that  neither  donor  nor  donee  can  revoke  it  without  the 
other's  consent.  The  language  of  the  courts  and  text- writers 
is  clear  on  this  point,  though  usually  open  to  criticism  in 

^  ignoring  the  donee's  status.     Thus  says  Blackstone  of  an 

executed  gift :  "  It  is  not  in  the  donor's  power  to  retract  it, 

though  he  did  it  without  any  consideration  or  recompense."^ 

The  rule  of   equity  is   the   same,] — thatl^  voluntary  gift, 

-though  it  be  to  trustees  instead  of  directly  to  theJaen^eiary, 

'fwiU  be  regarded  as  valid  when  fully  executed,  and  its  pro- 
visions will  be  enforced  and  carried  into  effect  against  the 
parties  themselves  and  their  representatives.^  In  general,  it 
may  be  said  of  gifts  inter  vivos,  in  the  language  of  (an  Amer-_ 
ican  courtl  "  A  gift  is  no  more  revocable  in  its  nalure  than 
a  conveyance  or  transfer  of  property  in  other  modes.  The 
possession  being  given  with  the  intent  to  part  with  the  prop- 
erty in  the  thing,  the  right  of  dominion  for  all  purposes  goes 
with  it.  "3   "3 

(~An  executed  gift  of  personal  property,  inter  vivos,  is  not 
then  revoked  or  annulled  by  one's  subsequent  declarations 
that  no  gift  was  intended!^   Nor  by  his  inter  vivos  transfer 

^  "of  the  property  to  another''rnor  by  his  release  to  the  debtor  of 
the  bond  or  note  he  had  already  given  away. \  Nor  by  any 
subsequent  will  or  codicil  of  the  donor,  which  purports  to 

1  2  Bl.  Com.  441.  And  see  2  Kent  »  Parker  v.  Ricks,  8  Jones  L. 
Com.  442  ;  Faxon  v.  Durant,  9  Met.      447. 

339  ;  Kerrigan  v.  Eautigan,  43  Conn.  «  M'Kanei;.  Bonner,  1  Bailey,  113  ; 

17.  High  V.  Stainhack,  1  Stew.  24.    Evi- 

2  Stone  V.  Hackett,  12  Gray,  227 ;  denoe  of  such  declarations  is  not 
Sanborn  v.  Goodhue,  8  Fost.  48.  favored.     §  95. 

Absolute  gifts  are  here  regarded.  °  Fleshman  v.  Hoylman,  27  "W.  Va, 

As  to  recalling  gifts  made  under  an     728. 
express  reservation,  see  next  chapter. 
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dispose  of  the  same  property^ and  this  even  though  the  effect 
of  the  gift  were  to  deprive  the  donor's  wife  of  her  full  share 
in  his  property  after  his  decease. ^  fXnd  it  makes  no  difference 
that  the  property  given  was  already  bequeathed  otherwise  in 
the  donor's  will ;  since  one's  will  is  revocable  at  pleasure 
while  he  lives,  and  its  execution  does  not  debar  him  from  ex- 
ercising afterwards  the  usual  rights  of  transferT^l  Nor,  it  is 
held,  can  the  person  assured  annul  an  executed  gift  of  his 
life-insurance  policy,  by  having  it  cancelled,  without  the 
knowledge  and  consent  of  the  beneficiary,  and  another 
policy  substituted  payable  to  a  different  party,  in  considera- 
tion of  such  cancelled  policy ;  but  the  result  will  be  to  give 
the  former  donee  an  equitable  right  to  the  benefit  of  the  new 
policy.^^ 

FurtEermore,  as  a  gift  is  not  revocable  in  toto,  after  once 
taking  full  effect,  neither  can  a  party  revoke  it  in  part ;  for 
it  is  not  in  his  power  to  diminish  what  has  once  been  given 
and  accepted.*  All  this  accords  with  the  general  rule,  that 
the  subsequent  words,  acts,  and  general  conduct  of  either 
party  to  a  contract  which  has  once  been  executed  cannot 
avail  to  the  prejudice  of  the  other  party's  rights  thereunder. 

§   104.   The  Same  Subject ;  Trustee  under  a  Gift  should  carry*^ 
out  the  Trust.  —  A  trustee  or  third  party  through  whom  a  gift 

1  Marston  v.  Marston,  1  Post.  491 ;  risks  by  way  of  pure  gratuity.  But 
Sanborn  v.  Goodhue,  8  Fost.  48.  see  vol.  i.  Sob.  Pers.  Prop.  §  547 ; 
And  see  TroweU  v.  Carraway,  10  Crittenden  v.  PhcBnix  Ins.  Co.,  41 
Heisk.  104.  Mich.  442. 

2  Parker  v.  Ricks,  8  Jones  L.  447.  Where  the  parol  gift  is  that  of  an 
'  Lemon  v.  Phoenix  Mut.  Life  Ins.     account  on  a  third  person,  notice  to 

Co.,  38  Conn.  294.     Here  the  former  that  person  not  to  pay  cannot  be  dis- 

policy  was  taken  out  for  the  benefit  regarded  by  him  where  he  has  not 

of  a  party  to  whom  the  assured  was  already  committed    himself    to    the 

engaged,  and  was  placed  in  the  hands  donee.    Chandler  v.  Chandler,  62  Ga. 

of  the  donee's  depositary;    and  the  612. 

assured  party  afterwards  got  posses-  *  Minor  v.  Rogers,  40  Conn.  512. 

sion  of  the  instrument  surreptitiously,  Two  judges  dissented  from  the  opin- 

and  procured  cancellation  as  above,  ion  delivered  in  this  case;  not,  we 

It  might  be  questionable  how  far  any  presume,  because  of  any  doubt  on 

life-insurance  policy  may  be  deemed  this  point,  but  because,  under  all  the 

an  executed  gift  at  all  during  the  life  circumstances,   it  was    questionable 

of  the  assured,  especially  if  yearly  whether  the  gift  had  ever  been  fully 

premiums  are  payable ;  how  far,  too,  executed  at  all.     See  reference  supra, 

one  may  make  a  present  of   such  §  78. 
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has  been  made  is  liable  to  the  beneficiary  therein  designated 
if  he  fails  to  execute  the  trust  properly ;  where,  for  in- 
stance, he  makes  delivery  to  some  one  else,  or  gives  it 
back  to  the  donor  or  to  the  donor's  estate,  or  keeps  it  for 
himself. 1 

§  105.  The  Same  Subject;  Gift  how  upheld  after  Donor's 
Death.  —  Controversies  as  to  gifts  frequently  arise  after  the 
donor's  death.  And  the  considerations  which  applied  to  the 
party  himself  apply  likewise  to  his  legal  representatives  and 
those  who  claim  the  benefits  of  transmission  by  his  death,  as 
a  surviving  husband,  widow,  or  kindred;  they  cannot  revoke 
the  gift  once  completely  executed.  Hence  the  property 
donated  forms  no  part  of  the  deceased  donor's  estate,  and 
his  executor  or  administrator  cannot  intermeddle  with  it, 
unless,  perchance,  the  "donor  died  insolvent.^  Thus,  where  a 
deposit  has  been  made  with  a  banker,  so  as  to  constitute  a 
complete  gift,  and  both  donor  and  donee  have  since  deceased, 
the  banker  is  not  bound  to  pay  the  sum  over  to  the  donor's 
representatives,  but  rather  to  those  of  the  donee. ^  And  the 
trustee  or  custodian  under  a  completed  gift,  or  his  sub-agent, 
should  act  as  the  donee's  right  of  dominion  requires.* 

Again,  supposing  the  gift  of  a  note  payable  to  order  is 
treated  as  sufficiently  executed  on  delivery  and  acceptance 
of  the  note  without  indorsement,  it  follows  that  the  donee 
may  not  only  sue  upon  it  in  the  donor's  own  name,  while  he 
lives,  but,  after  the  donor's  death,  bring  his  action  in  the 
name  of  the  executor  or  administrator,  even  though  it  be,  as 
a  matter  of  fact,  against  such  representative's  express  con- 
sent.^ And  where  a  gift  had  been  executed  to  trustees,  to 
be  managed  as  their  own  for  a  certain  purpose,  they  were 
permitted  to  retain  the  property,  as  against  the  donor's  exec- 

1  Wyble  V.  McPheters,  52  Ind.  393,  Gainer,  3  H.  &  N.  387.  For  the  ex- 
and  cases  cited.  ceptions    of   insolvency,    see   infra, 

2  Van  Deusen  v.  Rowley,  4  Seld.     §  121. 

358  ;  Gillelandi;.  Failing,  5  Den.  308  ;  s  Howard  «.  Savings  Bank,  40  Vt. 

Stone    I).   Hackett,    12    Gray,    227;  597. 

Gardner  v.  Merritt,  32  Md.  78  ;  Jew-  *  Nolen  v.  Harden,  43  Ark.  307. 

ell  V.  Porter,  11  Fost.  34 ;  Marsh  v.  6  Grover  v.  Grover,  24  Pick.  261 ; 

Fuller,    18    N.    H.    360 ;    Barton  v.  Bates  v.  Kempton,  7  Gray,  382. 
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utor,  upon  giving  bond  to  execute  the  trust.  ^  Some  cases, 
on  the  principle  of  an  equitable  assignment,  go  so  far  as  to 
require  the  personal  representative  to  complete  the  final  for- 
malities of  a  transfer  of  incorporeal  property  which  the  donor 
had  left  unfinished.  ^ 

But  the  delivery  of  property  by  one's  executor  or  adminis- 
trator, under  a  mistaken  supposition  that  it  had  been  con- 
ferred by  gift  before  the  donee's  decease,  will  not  estop  him 
from  suing  to  recover  it  again  for  the  benefit  of  the  es- 
tate.^ Nor,  on  the  other  hand,  will  the  donee's  right  be 
prejudiced  where  he  delivers  the  thing  to  the  executor  or 
adihinistrator  upon  demand  without  admitting  the  latter's 
right  to  it.* 

§  106.  The  Same  Subject ;  Avoidance  for  Mental  Incapacity 
or  Fraud.  —  The  mental  incapacity  of  a  party  to  the  gift  may 
be,  however,  under  the  circumstances,  a  suitable  reason  for 
declaring  the  gift  null  and  void;  and  so,  too,  may  a  gift  be 
set  aside,  on  the  ground  of  fraud  or  force,  at  the  instance  of 
the  party  who  was  entrapped  into  the  transaction.  These 
exceptions,  which  are  found  chiefly  available  to  a  donor,  have 
already  been  set  forth  in  detail.^ 

§  107.  The  Same  Subject ;  Parties,  may  rescind  or  modify  by 
Mutual  Consent.  —  Still  another  course  is  always  open  to  the 
parties,  provided  they  can  agree  to  it:  namely,  to  rescind  or 
modify  the  gift  by  mutual  consent.  This  is  a  general  char- 
acteristic of  all  transfers  by  contract,  —  they  may  be  opened 
for  adjustment  and  readjustment  at  pleasure;  but  with  this 
express  limitation,  that  all  whose  rights  have  once  vested  con- 
cur in  the  change.  Accordingly,  where  A.  makes  a  gift  to 
B.,  A.  and  B.  may  afterwards  agree  to  rescind  the  gift;  but 


1  Dresser  v.  Dresser,  46  Me.  48.  ^  See  c.  1,  supra,  §§  58-60.     And 

2  AUerton  v.  Lang,  10  Bosw.  see  2  Bl.  Com.  441 ;  2  Kent  Com.  440. 
(N.  Y.)  362.  As  to  the  proper  parties  to  bring  an 

s  Phipps  V.  Hope,  16  Ohio  St.  586.  action  to  set  aside  a  gift  made  by  a 
As  to  the  right  of  a  deceased  donor's  person  since  deceased,  on  the  ground 
representative  to  impeach  for  fraud,  of  undue  influence,  see  Pord  v.  Hen- 
see  Hunt  V.  Butterworth,  21  Tex.  133.  nessy,  70  Mo.  580.     The  actual  bene- 

*  66   Hun,   632  ;    Clinton   v.  Mc-  ficiary  is  the  person  to  be  thus  sued. 

Keown,  S.  C.  (1893),  17  S.  E.  504.  lb. 
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where  A.  completes  a  gift  to  B.,  for  the  benefit  of  C,  it  does 
not  lie  in  the  power  of  A.  and  B.  to  change  the  efPect  of  the 
transaction  without  C.'s  assent. ^  Where,  too,  an  absolute 
gift  was  made,  the  parties  may  subsequently  agree  that  the 
gift  shall  be  for  life  only ,2  or  under  some  other  qualification. 

§  108.  Nevr  Bealings  -with  the  Property  based  upon  Mutual 
Assent.  —  Any  new  contract  made  by  the  parties,  with  refer- 
ence to  property  once  given,  is  to  be  construed  according  to 
its  true  intent  and  purpose  ;  and  hence  a  gift  of  a  chattel  is 
not  annulled  where  the  donee  gives  it  back  to  the  donor  on 
some  special  bailment  or  trust ;  as,  for  instance,  to  collect 
what  is  due,  if  the  property  be  of  an  incorporeal  sort,  or  gen- 
erally to  keep  it  until  the  donee  shall  call  for  it.^ 

§  109.  The  Same  Subject ;  Revocation  of  Parental  Gifts.  — 
We  have  seen  that  a  beneficial  gift,  even  to  an  infant,  is  pre- 
sumed to  have  been  accepted  by  the  latter.  And  that  parents 
can  make  gifts  to  their  children,  there  is  no  doubt  whatever. 
Gifts  of  this  character,  then,  should  constitute  no  exception 
to  the  general  rule  which  excludes  the  donor's  right  to  re- 
voke at  pleasure.  And  hence  it  is  held,  as  between  parent 
and  child,  that,  where  a  father  presents  an  article  of  dress  or 
ornament,  —  such  as  a  watch  to  his  young  son,  —  he  cannot 
afterwards  reclaim  the  gift  without  the  son's  consent.*  And 
in  the  case  of  a  piano  given  in  good  faith  to  one's  daughter, 
fourteen  years  of  age,  the  gift  has  been  supported  against  the 
father's  creditors,  there  being  no  fraud  upon  them  in  legal 
contemplation.^ 

But,  from  the  language  used  in  some  cases,  it  would  ap- 
pear that,  out  of  deference  to  the  right  of  parental  control, 
the  parental  gift  to  one's  minor  child  might  be  treated  as 
capable  of  resumption  by  the  giver;  the  more  so,  if  the 
child's  subsequent  conduct  proved  undutiful  and  ungrate- 
ful.^    This  last  seems  to  us  an  illogical  view  of  the  subject ; 

1  Plummer  v.  Eundlett,  42  Me.  365.         *  Smith  v.  Smith,  7  C.  &  P.  401. 

2  Harper  v.  Parks,  63  Ga.  705.  6  pierson  v.  Heisey,  19  Iowa,  114. 
See  next  c.  See  also  Kellogg  v.  Adams,  51  Wis. 

8  Grover  v.  Grover,  24  Pick.  261 ;  188  ;  Whitford  v.  Horn,  18  Kan.  455  ; 

supra,  §§  70,  82  ;  Marston  v.  Marston,  Sch.  Dom.  Rel.  §  270. 
64  N.  H.  146.  6  Cranz    v.    Kroger,    22    111.    74  ; 
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and  the  better  opinion  must  be,  in  the  light  of  English  and 
American  authorities,  that  the  child's  right  fails  only  where 
no  gift  was  purposed,  or  where  under  the  circumstances  the 
intended  parental  gift  failed  of  a  suitable  delivery  and  accept- 
ance, or,  indeed,  the  intention  to  give  was  never  carried  out. 
But,  when  the  child  lives  under  the  parental  roof,  a  transfer 
of  the  property  to  be  held  under  the  child's  sole  and  exclu- 
sive possession,  free  of  all  parental  control,  cannot  always  be 
safely  inferred ;  the  fact  being,  doubtless,  that  a  parent  often 
clothes,  feeds,  and  furnishes  articles  for  his  children's  com- 
fort withoufdesigning  to  confer  an  absolute  gift  at  all.^ 

§^110.  The  Same  Subject;  Civil  Law  of  Revocation.  —  In 
respect  of  revocation,  as  concerned  the  parties,  the  civil  law 
differed  from  our  own.  For  the  Code  of  Justinian  and  that 
of  some  modern  nations  of  Continental  Europe  have  ex- 
pressly permitted  the  revocation  of  a  gift  for  ingratitude  in 
the  donee  ;  if,  as  in  the  instances  especially  commented  upon, 
the  receiver  should  grievously  defame  the  donor,  or  lay 
violent  hands  upon  him,  or  injure  his  estate,  or  lie  in  wait 
to  take  away  his  life.  But  the  right  of  revocation  for  these 
and  analogous  causes  has  been  treated  as  personal  to  the 
donor  :  if  he  forgive  the  injury,  the  gift  still  prevails  ;  and, 
at  all  events,  his  heirs  have  no  such  right  of  action,  nor  can 
thej'  set  up  ingratitude  to  themselves  as  a  cause  of  revoca- 
tion.2     Other  special  causes  for  revoking  a  gift  are  enumer- 

Johnson  v.  Stevens,  22  La.  Ann.  144 ;  asserted  in  a   case  where  property 

Stovall  V.  Johnson,  17  Ala.  14.    And  was  claimed  by  a  subsequent  attach- 

see  Fleshman  v.  Hoylman,  27  W.  Va.  ing  creditor  of  the  father.     In  a  suit 

278.  between  parent  and   child,  on   the 

1  It  Is  said,  in  Pierson  v.  Heisey,  other  hand,  the  rule  must  be  applied 

19  Iowa,  114 :  "  While  a  father  must  with  great  delicacy.     And  see  Jones 

be  just  before  he  is  generous,  he  may  v.  Lock,  L.  K.  1  Ch.  25,  where  the 

make  a  valid  gift  to  his  child,  and  if  court  was  evidently  reluctant  to  sus- 

made  in  good  faith,  if  possession  of  tain  the  gift  of  a  large  sum  of  money 

the  property  shall  be  taken  by  the  to  a  baby,  on  scanty  evidence  of  the 

child,  it  is  held  as  exclusively  hers,  parent's  intention  to  execute  it. 
and  under  her  sole  and  exclusive  con-  See  further,  Soh.  Dom.  Eel.  §§  270- 

trol.     It  will  not  become  liable  to  273,  as  to  gifts,  advancements,  &c., 

the  father's  debts  subsequently  con-  between  parent  and  child, 
tracted  by  the  simple  fact  that  it  was  ^  gee    Colquhoun    Roman    Law, 

kept  in  his  house  with  his  other  fur-  §  1065. 
niture."    But  this  favorable  rule  was 
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ated  in  the  Civil  Code.  Thus,  the  unexpected  birth  of  a  child 
to  the  donor,  subsequently  to  the  gift ;  this  seemingly,  how- 
ever, on  the  ground  of  a  presumed  condition  of  this  charac- 
ter at  the  outset.  1  And  again,  where  the  gift  is  so  large  as 
to  bring  the  giver  to  indigence  if  carried  into  effect ;  a  feat- 
ure which  is  found  preserved  in  the  Louisiana  Code.^ 

§  111.  Effect  of  Executed  Gift  as  concerns  Third  Persons ; 
Generally  conclusive.  —  Second.  As  concerns  third  persons, 
an  executed  gift  of  personal  property  may  be  in  general  pro- 
nounced conclusive. 

§  112.  The  Same  Subject ;  Exceptions  ;  Bon^  Fi'de  Purchasers, 
etc.  —  The  sole  exception  commonly  made  in  the  books  is  in 
favor  of  creditors  of  the  donor  whose  rights  are  thereby  preju- 
diced.^ But  others  whose  rights  may  have  been  prejudiced 
deserve  a  passing  notice.  Thus,  stolen  goods  —  personal 
property,  in  fact,  to  which  the  giver  has  no  transmissible 
title  —  cannot  be  the  subject  of  a  valid  gift  as  against  the 
true  owner.*  And  bond  fide  purchasers  without  notice  are 
here  as  well  as  elsewhere  to  be  respected.  Upon  common- 
law  principles  a  voluntary  conveyance  of  personal  property 
is  void  as  against  any  subsequent  bond  fide  purchaser  thereof 
without  notice  of  the  gift;  a  doctrine  which  will  be  found 
clearly  embodied  in  most  of  the  American  statutes  concern- 
ing fraudulent  conveyances,®  and  applicable  usually  where 
the  donor  appears  still  as  owner  by  his  possession  of  the 
thing.  But,  if  such  subsequent  purchaser  had  notice  of  the 
previous  transfer  and  yet  completed  his  purchase,  he  cannot 
disturb  the  donee's  rights.^  The  English  policy  is  similar  to 
our  own  :  for  the  act  of  27  Eliz.  c.  4,  which  was  passed  not 
long  after  the  famous  statute  against  fraudulent  conveyances, 
distinctly  avoids  all  conveyances  of  land  made  with  the  intent 
to  defraud  purchasers  ;  a  provision  which  would  doubtless 


1  To.  ;  Code,  Lib.  8,  56.  <  Supra,  §§  18-20 ;  infra,  §  113. 

2  lb. ;  Lagrange  v.  Barrfe,  11  Rob.  «  Andersons.  Green,  7  J.  J.  Marsh. 
(La.)  302  ;  2  Kent  Com.  440.  See  448 ;  Black  v.  Thornton,  31  Ga.  641. 
§  60  o.                                                              6  lb. ;   Chaffin  v.  Kimball,  23  111. 

3  2  Bl.  Com.  441 ;   2  Kent  Com.  36 ;    Aiken  v.  Bruen,  21  Ind.   137 ; 
440.  Gregory  v.  Haworth,  25  Cal.  653. 

112 


GHAP.III.J  GIFTS  INTER  VIVOS;  EFFECT  OF  EXBCUTIOK.    §113 

have  extended  to  chattels,  had  such  property  been  deemed  at 
that  day  of  sufficient  consequence.^ 

So  long  as  the  formalities  of  corporeal  delivery  were  pur- 
sued to  the  letter  in  order  that  any  gift  of  personal  property 
might  take  full  effect,  a  careful  man  was  not  easily  entrapped 
into  a  subsequent  purchase  of  the  thing  from  the  donor.  But 
now  that  the  rule  of  delivery  has  become  so  greatly  relaxed, 
instances  may  more  readily  occur.  And  wherever  a  deed  of 
gift  requiring  registry  is  the  recognized  symbol  of  corporeal 
delivery ;  or  if,  as  in  the  case  of  a  ship  or  a  mortgage,  similar 
formalities  are  regularly  prescribed  out  of  regard  to  the  spe- 
cific nature  of  the  property, — then  it  would  appear  that  a 
gift  might  be  made,  without  registry,  so  completely  executed 
as  to  carry  the  title  to  the  donee,  and  yet  so  incompletely  that 
the  transaction  might  be  impeached  by  a  subsequent  purchaser 
from  the  donor  who  had  not  that  actual  or  constructive  notice 
which  the  law  requires.^  A  pledgee  of  the  donor  or  other 
lender,  upon  security  of  the  thing  donated,  has  a  corresponding 
benefit,  if  bond  fide  advancing  money  without  notice  of  the  gift. 

§  113.  Main  Exceptions  as  to  Prejudiced  Creditors  of  the 
Donor ;  Legislation  against  Fraudulent  Transfers.  - — -  But  the 
long-recognized  exception  to  the  validity  of  executed  gifts 
of  chattels  has  been  that  made  in  favor  of  the  donor's  cred- 
itors, whose  right  to  have  the  transfer  set  aside  wholly  or  in 
part,  on  the  ground  of  prejudice  to  themselves,  we  proceed 
to  consider  more  at  length. 

The  broad  ground  on  which  a  creditor  seeks  to  reopen 
transactions  of  this  character  is  that  of  practical  fraud.  And 
under  the  general  head  of  fraudulent  conveyances  may  be 
classed  all  conveyances,  whether  of  real  or  personal  property, 
whose  object,  tendency,  or  effect  is  to  defraud  one  of  his  legal 

1  4  Kent  Com.  463 ;  Sch.  Dom.  claims  title  to  property  by  deed  of 
Rel.  §  185  ;  infra,  §  113.  gift  is  a  yolunteer  ;  and  a  subsequent 

2  See  1  Sch.  Pers.  Prop.  §§  305,  purchaser  for  a  valuable  considera- 
425,  as  to  the  registry  requirements  tion,  without  notice  of  the  voluntary 
in  the  case  of  ships  and  mortgages ;  conveyance,  is  preferred  in  law  to 
also  cases  supra.  In  Black  v.  Thorn-  the  volunteer ;  but,  if  he  had  notice 
ton,  31  Ga.  641,  it  is  stated,  that,  as  before  he  purchased,  the  volunteer 
a    general    principle,   a   party    who  will  be  preferred  over  him. 
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rights.  The  decisions  which  relate  to  this  subject  are  very 
numerous  and  quite  conflicting  :  chiefly,  perhaps,  for  the  rea- 
son that  various  minds  seeking  to  enforce  the  rule  of  com- 
mon honesty  will  yet  differ  in  their  views  of  what  constitutes 
an  essentially  honest  transaction ;  an  inquiry  which  must  in 
every  case  depend  more  upon  the  bearing  of  special  facts  than 
arbitrary  rules. 

English  legislation  recognized  at  a  very  early  period  the  in- 
justice of  permitting  gifts  and  grants  to  prevail  to  the  injury 
of  a  grantor's  or  donor's  creditors.  Soon  after  the  ecclesi- 
astics had  introduced  into  England  the  Roman  law  of  uses, 
debtors  who  were  heavily  involved  began  to  give  lands  and 
chattels  to  their  friends  by  collusion,  in  trust,  to  have  the 
profits  at  their  will,  and  would  then  flee  to  privileged  places, 
forcing  their  creditors  to  unfavorable  terms  of  settlement. 
To  stop  this  growing  evil  the  statutes  of  50  Edw.  III.  c.  6, 
and  3  Henry  VII.  c.  4,  were  enacted,  which  declare  void  all 
fraudulent  gifts  of  goods  and  chattels  made  in  trust  for  the 
donor,  and  with  intent  to  defraud  creditors.^  Most  likely 
it  became  uncertain  what  was  the  real  meaning  of  statutes 
which  seemed  so  comprehensive,  or  else  there  was  found  a 
lack  of  vigor  iii  enforcing  them ;  for  at  length  came  the 
statute  of  13  Eliz.  c.  5,  which  is  at  the  basis  of  our  modern 
legislation  on  the  whole  subject.  By  this  carefully  drawn 
statute  all  gifts  of  goods  and  chattels,  as  well  as  conveyances 
of  land,  by  writing  or  otherwise,  made  with  intent  to  delay, 
hinder,  and  defraud  creditors,  are  rendered  void  as  against 
the  persons  so  prejudiced,  notwithstanding  any  pretended 
consideration  for  the  transfer  between  the  parties.  But  es- 
tates and  interests  in  lands  or  chattels  lawfully  conveyed  or 
assured  upon  good  consideration  and  bond  fide,  without  notice 
of  fraud  or  collusion,  are  expressly  excepted  from  its  operation.^ 

The  statute  13  Eliz.  c.  5  (which  was  extended  to  Ireland 
in  the  reign  of  Charles  I.),  has  been  in  substance  re-enacted 
in  most  of  the  United  States ;  perhaps  in  language  less 
tautological,  and  yet  with  a  design  to  carry  out  the  same 

1  2  Reeves  Hist.  143.  Conv.,  Appx.,  whioli  gives  all  tliese 

"  2  Kent  Com.  440 ;  Bump  Fraud,     statutes  at  lengths 
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ultimate  results.  In  other  States  it  might  be  claimed  as  part 
of  the  common  law  brought  over  by  the  early  colonists.  And 
there  are  States,  like  New  York,  whose  legislation  expressly 
favors  purchasers  in  good  faith  as  well  as  creditors  having 
rights  prejudiced  by  the  transfer,  supplying  other  needful 
checks  upon  fraud  likewise.^ 

§  114.  The  Same  Subject.  —  All  of  this  legislation  is 
founded  in  common  reason  ;  and  since  fraud  is  a  cause  for 
the  avoidance  of  transactions  independently  of  all  legislation, 
on  general  principles  of  jurisprudence,  it  might  be  said  that 
these  modern  statutes  are  little  more  than  declaratory  of  the 
cominon  law.^  The  general  object  is  to  do  justice,  and  the 
interpretation  should  be  liberal,  not  literal.  The  precedents, 
already  immense  in  number,  covering  other  transactions  than 
gifts,  and  embracing  real  as  well  as  personal  property,  need 
not  be  here  reviewed  ;  moreover,  the  want  of  uniformity  in 
the  legislation  of  our  States  on  this  subject,  as  touching  rights 
and  remedies,  besides  the  want  of  a  sure  test  for  honest 
transactions,  must  present  obstacles  almost  insuperable  to 
their  exact  legal  classification. 

It  may  be  said,  however,  that  gifts  to  strangers,  and  gifts 
to  one's  own  wife  and  children  not  founded  upon  the  con- 
sideration of  marriage,  stand  alike  subject  to  the  creditor's 
right  of  avoidance ;  since  the  claims  of  justice  should  pre- 
cede those  of  affection.^  The  fraud  which  vitiates  must  be 
directed  against  lawful  creditors,  not  those  who  are  without 
a  status  in  the  courts,  nor  the  general  public  ;  but  the  cred- 
itor's demand  need  not  yet  be  due,  so  long  as  the  claim  is  a 
lawful  one  and  not  illegal  or  pretended ;  and  the  statute 
language  will,  besides,  suffice  to  bring  in  others  than  technical 
creditors  who  have  suffered  injury.* 

1  lb.  rangement,  not  strictly  to  be  coiisid- 

2  Twyne's  Case,  3  Co.  80  ;  Clements  ered  a  gift,  and  not  executed  with  the 
V.  Moore,  6  Wall.  299  ;  Bump  Fraud,  object  of  defeating  creditors.  John- 
Conv.  58  and  Appx.  son,  Be,  20  Ch.  D.  389. 

8  2  Kent  Com.  441, 442  ;  Sch.  Dom.  *  See  Bump  Fraud.  Conv.  65,  484, 

Eel.  §  185 ;  Caswell  v.  Hill,  47  N.  H.  485 ;  Feigley  v.  Feigley,  7  Md.  537  ; 
407.    There  may  be  a  transfer  by  way     Griffin  v.  Stoddard,  12  Ala.  783. 


of  an  honestly  intended  family  ar- 
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§  115.  The  Same  Subject ;  -v^hether  such  Legislation  extends 
to  Incorporeal  Personalty.  —  Whether  the  statute  of  13  Eliz. 
extends  to  choses  in  action,  so  called,  and  other  kinds  of  in- 
corporeal property,  has  been  in  dispute.  The  language  of 
this  act  makes  express  reference  to  "  goods  and  chattels ;  " 
a  term  certainly  comprehensive  enough,  in  the  modern  sense, 
to  include  the  several  species  which  have  come  into  existence 
since  the  act  was  passed,  though  not  at  that  day  looked  for. 
But  some  of  the  early  writers  denied  the  application  of  the 
statute  to  such  property  as  a  creditor  could  not  reach  by 
legal  process  ;  the  consequence  being  that  a  voluntary  settle- 
ment of  choses  in  action,  stock,  and  the  like,  might  stand 
against  creditors  even  if  made  by  an  insolvent  debtor,  inas- 
much as  that  species  of  property  could  not  be  taken  on  legal 
execution  for  the  payment  of  debts. ^  In  this  country  the 
rule  is  not  positively  settled,  but  most  of  the  later  statutes 
against  fraudulent  conveyances  make  express  mention  of 
"  choses  in  action."  2 

The  question  is  one  which  relates  to  the  remedy  as  affected 
by  the  character  of  the  property;  and,  wherever  local  prac- 
tice permits  incorporeal  chattels  to  be  reached  by  legal 
attachment  or  execution,  the  creditors'  right  to  impeach  the 
transfer  of  such  chattels  ought  to  prevail.^  In  the  United 
States,  the  tendency  of  legislation  is  to  extend  the  usual 
legal  remedies  to  incorporeal  chattels ;  and  the  example  of 
New  York  is  followed  by  many  other  States,  in  giving  juris- 
diction to  the  courts  of  equity,  by  a  proceeding  somewhat  in 
the  nature  of  a  "creditor's  bill,"  to  lay  hold  of  things  in 
action,  property  held  in  trust,  and  equitable  interests  gener- 
ally, after  the  legal  remedies  have  been  exhausted.*     Even 

1  2  Kent  Com.  442.  The  question  «  Freeman  v.  Pope,  L.  E.  5  Ch. 
does  not  arise  concerning  leases,  which  538  ;  Warden  v.  Jones,  2  D.  &  J.  76  ; 
are  expressly  named  in  the  statute.  Pinkerton  v.  Railroad,  42  N.  H.  424  ; 

2  2  Kent  Com.  443  n.  ;  Tappan  v.  Bump  Fraud.  Conv.  264  ;  Cook  v. 
Evans,  11  N.  H.  311 ;  Spader  v.  Davis,  Johnson,  1  Beasl.  51 ;  Kerrigan  v. 
20  Johns.  450 ;  contra,  Donovan  v.  Rautigan,  43  Conn.  17. 

Finn,  1  Hopk.  59  ;  Statutes  of  New  *  Statutes  of  New  York,  Ohio,  Ken- 
York,  Indiana,  Wisconsin,  Michigan,  tucky,  Michigan,  Georgia,  Pennsyl- 
Missouri,  &c.,  cited  in  Bump  Fraud,  vania,  and  other  States  noted,  2  Kent 
Conv.,  Appx.  Com.  443,  n. 
116 


CHAP,  in.]  GIFTS  INTER  VIVOS  ;  EFFECT  OF  EXECUTION.    §  116 

on  the  general  principle  of  enforcing  justice  and  suppressing 
wrong,  equity  might  well  set  aside  fraudulent  transfers  of 
incorporeal  property  not  liable  to  legal  process ;  but,  though 
some  American  courts  favorably  incline  to  this  opinion,  the 
English  courts  appear  to  have  settled  down  into  the  strict 
rule  of  leaving  creditors  free  to  disturb  only  transfers  of 
property  which  might  be  taken  in  execution  for  the  payment 
of  debts.  1 

§  116.  The  Same  Subject;  Fraudulent  Purpose  under  such 
Acts.  —  The  rule  has  been  often  declared,  that  a  fraudulent 
purpose  must  be  shared  by  both  grantor  and  grantee  to  make 
a  conveyance  of  property  fraudulent  as  to  creditors.^  This 
doctrine,  if  applied  to  all  transactions  irrespective  of  consid- 
eration, would  make  a  gift  unimpeachable  unless  both  donor 
and  donee  had  participated  in  the  fraud.  No  such  favor 
extends,  however,  to  these  gratuitous  transfers  ;  for  a  volun- 
tary conveyance  without  consideration  is  held  to  be  void 
against  defrauded  creditors,  though  the  grantee  were  not 
privy  to  the  fraud.  ^ 

Cherishing  a  fraudulent  intent  relates,  of  course,  to  the 
time  of  the  transfer,  not  to  a  subsequent  period.  This  plain 
rule  is  sometimes  lost  sight  of  by  creditors  who  attack  a  gift 
or  voluntary  settlement  because  of  the  donor's  or  settlor's 
insolvency.  But  in  practice  there  is  found  some  obscurity 
in  cases  where  embarrassment  and  inability  to  pay  actually 
existed  when  the  settlement  was  made,  but  utter  and  noto- 
rious insolvency  did  not  follow  until  some  time  later.* 

In  applying  the  statutes  against  fraudulent  conveyances, 

^  lb.  ;   McMechen  v.   Marman,   8  v.  Hall,  12  Pick.  89  ;  Steele  v.  Ward, 

Gill  &  J.  58  ;  Chittenden  v.  Brewster,  26  Iowa,  535  ;  Splawn  v.  Martin,  17 

2  Wall.  191  ;  Abbott-».  Tenney,  18  Ark.  146  ;  Brown  v.  Foree,  7  B.  Mon. 

N.  H.  109  ;  Green  v.  Tantum,  4  C.  E.  357  ;  Welsiger  u.  Chisholm,  28  Tex. 

Green,  105 ;  contra.  Pool  o.  Glover,  780. 

2  Ire.  129  ;  Scott  v.  Scholey,  8  East,  s  Clark  v.  Depew,  25  Penn.  St.  509 ; 

467  ;   Otley  v.  Lines,  7   Price,  274 ;  Mohawk  Bank  v.  Atwater,  2  Paige, 

Mathews    v.    Feaver,   1    Cox,   278 ;  54  ;  Marden  v.  Babcock,  2  Met.  99. 
Crozier  v.  Young,  3  Mon.  157  ;  Bump  *  Leavitt  v.  Leavitt,  47  N.  H.  329. 

Fraud.  Conv.  269,  510,  514.  See  Mackay  v.  Douglas,  L.  E.  14  Eq. 

2  Partelo  v.  Harris,  26  Conn.  480  ;  106 ;  Parish  v.  Murphree,  13  How.  92 ; 

Leach  v.  Francis,  41  Vt.  670 ;  Foster  Phillips  v.  Wooster,  36  N.  Y.  412. 
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much  stress  has  been  laid  on  what  are  called  badges  of  fraud, 
among  which  that  of  retaining  possession  of  personal  prop- 
erty which  has  been  noiniaally  transferred  is,  perhaps,  the 
most  important.  Possession  raises  the  presumption  of  own- 
ership, especially  in  the  case  of  corporeal  chattels ;  and  hence 
the  continued  possession  of  a  transferring  owner,  with  its 
incidental  advantage  of  business  credit,  is  presumptive  evi- 
dence in  a  creditor's  favor  that  the  transfer  was  fraudulent 
and  a  mere  sham.  But  such  possession  is  not,  according  to 
the  later  and  better  authorities,  conclusively  fraudulent, 
though  the  cases  are  somewhat  conflicting ;  and  it  is  now 
held  competent  in  most  sale  transactions  to  show  that  the 
transfer  was  made  in  good  faith,  and  that  there  were  good 
reasons  for  leaving  the  property  afterward  in  the  original 
owner's  hands. ^  But,  in  the  case  of  a  gift,  —  a  mode  of  trans- 
fer altogether  gratuitous,  which  usually  requires  delivery  and 
acceptance  in  the  first  place,  —  it  would  be  almost  impossible 
to  rebut  the  unfavorable  presumption  of  a  donor's  fraudu- 
lent intention,  where  he  was  found  in  possession  at  or  soon 
after  the  alleged  transfer. ^ 

§  117.  The  Same  Subject;  Fraud  a  Question  of  Fact;  Pre- 
sumptions. —  Fraud  is  a  question  of  fact,  to  be  iaf erred  from 
the  facts  attending  the  particular  transaction  ;  and  whether 
the  intent  to  hinder,  delay,  and  defraud,  under  statutes 
against  fraudulent  conveyances,  has  actually  existed,  must 
usually  be  .open  to  free  inquiry.  But  judicial  investigation 
is  aided  by  certain  presumptions  which  the  law  has  applied, 
with  more  or  less  rigor,  according  as  the  claimant  is  an 
antecedent  or  a  subsequent  creditor. 

§  118.  The  Same  Subject;  Presumption  as  to  Antecedent 
Creditors.  —  (1.)  As  to  antecedent  creditors,  the  position 
taken  in  the  early  New  York  case  of  Heade  v.  Livingston  was 
strongly  against  the  donor ;  and  the  doctrine  there  main- 
tained, upon  an  elaborate  review  of  the  English  authorities, 

1  See  Bullis  v.  Borden,  21   Wis.  Series,  Fraud.  Conv.  I.  ;  Freeman  ». 

136  ;  Forkner  v.  Stuart,  6  Gratt.  197  ;  Pope,  L.  E.  5  Ch.  538  ;  Bump  Fraud. 

Shepherd  B.Trigg,  7  Mo.  151 ;  Marden  Conv.  151,  with  numerous  citations. 
V.   Babcock,  2    Met.  99 ;   Mayer  v.         =  cf _  Little  v.  Willets,  56  Barb.  125, 

Clark,  40  Ala.  259  ;  U.  S.  Dig.  1st  with  Grover  v.  Grover,  24  Pick.  261. 
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was  that  every  voluntary  settlement  or  gift  is  absolutely 
fraudulent  and  void  with  respect  to  existing  creditors ;  the 
presumption  being  here*  a  conclusive  one,  no  matter  what 
the  circumstances  attending  the  transfer  or  the  amount  of 
the  donor's  indebtedness.  This  plain'  and  positive  rule, 
under  the  weighty  sanction  of  Chancellor  Keut,  has  been 
recognized  in  other  parts  of  this  country,  and  in  several 
States  may  stiU  be  pronounced  the  settled  law.^ 

But  this  doctrine  was  soon  found  too  stern  and  inflexible 
to  meet  the  actual  statute  requirements ;  and  in  New  York 
the  courts  began  to  relax,  and  then  the  legislature  abrogated 
the  "rule.^  Vermont,  Pennsylvania,  South  Carolina,  and 
Massachusetts  were  among  the  earliest  States  to  dissent ;  at 
least  to  the  extent  of  shielding  all  donors  from  the  conclusive 
presumption  of  fraud  upon  antecedent  creditors,  who  were 
not  deeply  indebted  at  the  time  of  making  the  gift,  and 
favoring,  in  the  main,  a  consideration  of  the  circumstances 
actually  attending  the  transfer. ^  A  like  indulgence  was 
found  to  be  extended  by  the  later  English  cases.*  And  the 
better  opinion  is  at  this  day,  that  a  gift  is  presumably  valid 
and  not  fraudulent  as  to  creditors,  notwithstanding  the 
donor's  actual  indebtedness  at  the  time,  if  he  retained  prop- 
erty reasonably  sufficient  to  meet  all  demands  upon  him; 
though  an  actual  fraudulent  intent  on  his  part  may,  of  course, 
be  shown. ^  And  his  gift  or  voluntary  conveyance  with 
intent  to  defraud  must  fail. 


^  Eeade  v.  Livingston,  3  Johns.  Ch.  Howard  v.  Williams,  1  Bailey,  575 ; 

481  ;  Den  v.  De  Hart,  1  Halst.  450  ;  Parkman  v.  Welch,  19  Pick.  231. 

Sexton  V.  Wheaton,  8  Wheat.  229  ;  2  ^  Shears  v.  Rogers,  8  B.  &  Ad.  362. 

KentCom. 441 ;  Thomas ».  DegraHen-  ^  Cases  supra;  2  Kent  Com.  441, 

reid,  17  Ala.  602 ;  Belford  v.  Crane,  1  12th  ed.,  n. ;  1  Am.  Lead.  Cas.  37  ; 

C.  E.  Green,  265;  Miller  v.  Desha,  Freeman  v.Pope.L.R.  5  Ch.  538;  Bab- 

3  Bush,  212  ;  O'Daniel  v.  Crawford,  cock  v.  Eckler,  24  N.  Y.  623  ;  Thacher 

4  Dev.  (N.  C.)  197  ;  1  Am.  Lead.  Cas.  v.  Phinney,  7  Allen,  146  ;  Hinde  v. 
37.  Longworth,  11  Wheat.   199;    Wool- 

2  Jackson  v.  Seward,  8  Cow.  406 ;  ston's  Appeal,  51  Penn.  St.  452 ; 
Van  Wyck  v.  Seward,  6  Paige,  62 ;  Kent  v.  Riley,  L.  R.  14  Eq.  190 ; 
2  N.  Y.  ReT.  Stats,  p.  137,  §  4 ;  2  Kent  Thompson  v.  Baker,  141  U.  S.  648. 
Com.  441,  n.  The  commonly  prevailing  doctrine  as 

3  Brackett  v.  Waite,  4  Vt.  389 ;  to  the  effect  of  gifts  and  voluntary 
Chambers  v.  Spencer,  5  Watts,  404  ;  settlements  of  personal  property  with 
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In  short,  there  may  be  a  legal  or  constructive  fraud  prac- 
tised upon  antecedent  creditors  suiScient  to  defeat  the  gift  as 
to  them,  however  bond  fide  the  intent  or  meritorious  the  true 
object  of  the  transfer ;  for  the  law  knows  of  no  generosity 
which  can  rise  superior  to  the  justice  of  meeting  one's  honest 
debts.  But  if  the  debts  are  ultimately  paid,  or  the  donor 
accumulates  other  property  for  meeting  them  as  judgments 
are  obtained,  the  gift  will  generally  stand. ^ 

§  119.  Tbe  Same  Subject;  Fresumption  as  to  Subsequent 
Creditors.  —  (2.)  As  to  subsequent  creditors,  the  authorities 
are  well  agreed  that  the  question  of  fraudulent  intention  is 
one  of  fact,  with  little  or  no  conclusiveness  of  presumption 
against  the  gift.  Thus,  says  Chancellor  Kent,  whose  inclina- 
tions, we  have  seen,  were  strongly  to  the  side  of  creditors  : 


reference  to  antecedent  creditors, 
under  the  statutes  against  fraudulent 
conveyances,  may  te  thus  summed 
up  :  (1st.)  Where  there  is  clear  proof 
that  the  gift  was  actually  intended 
to  defraud  creditors,  the  transaction 
will  not  stand  against  them.  (2d.)  In 
absence  of  such  direct  proof,  a  mere 
indebtedness  on  the  donor's  part  will 
not  defeat  the  gift  where  the  donor 
has  retained  enough  property  to  rea- 
sonably meet  all  demands.  (3d. )  The 
mere  fact  that  the  gift  has  in  the 
event  prevented  an  existing  creditor 
from  obtaining  payment  of  his  debt 
will  not  enable  him  to  set  the  trans- 
fer aside ;  as  the  cause  may  have 
been  beyond  what  prudence  and  sa- 
gacity could  foresee,  or  perhaps  the 
blame  is  imputable  to  the  creditor 
himself.  Freeman  v.  Pope,  L.  R. 
5  Ch.  538;  Brackett  v.  Waite,  4 
Vt.  389 ;  Bump  Fraud.  Conv.  300 ; 
Wilson  V.  Buchanan,  7  Gratt.  334. 
But  see  Spirett  v.  Willows,  3  De 
G.,  J.  &  S.  293.  Creditors  are  not, 
however,  to  take  the  risk  of  the 
donor's  speculations.  Mackay  v. 
Douglas,  L.  R.  14  Eq.  106  ;  Parish  v. 
Murphree,  13  How.  92.  (4th.)  But 
if  the  donor  takes  from  his  own 
120 


property,  or  that  which  the  law  treats 
as  the  proper  fund  for  the  payment 
of  one's  debts,  more  than  would 
leave,  after  making  the  gift,  a  suffi- 
cient amount  for  settling  all  demands 
against  him,  the  intent  to  defraud 
existing  creditors  is  conclusively  pre- 
sumed, without  proof  of  actual  fraudu- 
lent intent ;  for  hinderance,  delay,  or 
fraud  is  here  the  necessary  conse- 
quence of  the  gift.  Freeman  v.  Pope, 
L.  R.  5  Ch.  538.  And  it  would  ap- 
pear that  indebtedness,  amounting  to 
embarrassment,  on  the  debtor's  part, 
at  the  time  of  the  transfer,  not  legal 
insolvency  alone,  will  vitiate  the  gift 
against  his  existing  creditors,  on  the 
same  conclusive  presumption.  Parish 
V.  Murphree,  13  How.  92  ;  Worthing- 
ton  V.  BuUett,  6  Md.  172 ;  Bump 
Fraud.  Conv.  292,  293,  295.  A  scanty 
provision  for  creditors,  or  a  mere 
nominal  amount  to  meet  the  indebt- 
edness, will  not  suffice.  Parish  v. 
Murphree,  13  How.  92  ;  Churchill  v. 
Wells,  7  Cold.  364. 

1  Davis  V.  Herrick,  37  Me.  397  ; 
Bump  Fraud.  Conv.  294,  295  ;  Kuhn 
V.  Stansfield,  28  Md.  210  ;  Smith  v. 
Reavis,  7  Ire.  341. 
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"A  voluntary  conveyance,  if  made  with  fraudulent  views, 
would  seem  to  be  void  even  as  to  subsequent  creditors  ;  but 
not  to  be  so,  if  there  was  no  fraud  in  fact."  ^  And  the  settled 
rule,  as  to  subsequent  as  contrasted  with  antecedent  credi- 
tors, is,  that  the  gift  to  be  void  must  have  been  made  with 
actual  fraudulent  intent  ^  and  as  a  cover  for  future  schemes 
of  fraud. ^ 

But,  though  the  burden  of  proving  a  voluntary  settlement 
fraudulent  is  thus  placed  upon  a  subsequent  creditor,  proof 
of  an  actual  intent  to  defraud,  hinder,  and  delay  such  creditor 
would  suffice  for  setting  the  transaction  aside.  And  that 
any  subsequent  creditor  has  a  right  to  attack  the  gift  or  set- 
tlement on  the  ground  that  the  transfer  was  designed  to 
defraud  him,  even  though  it  might  not  have  been  fraudulent 
as  to  existing  creditors  and  others,  is  plain  upon  reason  and 
authority,  notwithstandiug  some  dicta  to  the  contrary.* 

As  to  fraud  of  a  miscellaneous  character,  available  to  sub- 
sequent creditors,  instances  are  not  unknown.  Thus  there 
may  be  some  secret  trust  or  concealment  in  the  gift,  or  the 
omission  to  give  some  requisite  notice  of  the  transfer.^     Per- 

1  2  Kent  Com.  442  ;  Reade  v.  Liv-  sequent  creditors  ■whose  debts  had 
ingston,  3  Johns.  Ch.  501,  502.  not  been  contracted  at  the  date  of 

2  Thomas  v.  Degraffenreid,  17  Ala.  the  settlement,  then  it  is  necessary  to 
602  ;  Damon  v.  Bryant,  2  Pick.  411 ;  show  either  that  the  settlor  made  the 
Benton  v.  Jones,  8  Conn.  186  ;  Sexton  settlement  with  express  intent  to  de- 
V.  Wheaton,  8  Wheat.  229 ;  Mat-  lay,  hinder,  or  defraud  creditors,  or 
tingly  V.  Nye,  8  Wall.  370 ;  Bump  that  after  the  settlement  the  settlor 
Fraud.  Conv.  324  ;  Caswell  v.  Hill,  had  no  suiBcient  means  or  reasonable 
47  N.  H.  407  ;  Phillips  v.  Wooster,  36  expectation  of  being  able  to  pay  his 
N.  T.  412 ;  Place  v.  Rhem,  7  Bush,  then  existing  debts ;  that  is  to  say, 
585  ;  Belford  v.  Crane,  1  C.  E.  Green,  was  reduced  to  a  state  of  insolvency : 
265  ;  1  Am.  Lead.  Cas.  40  ;  Kerrigan  in  which  case  the  law  infers  that  the 
V.  Rautigan,  43  Conn.  17 ;  Davidson  settlement  was  made  with  intent  to 
V.  Lanier,  51  Ala.  318.  delay,  hinder,  or  defraud  creditors, 

8  Schreyer  v.  Scott,  134  TJ.  S.  405.  and  is  therefore  fraudulent  and  void." 

*  2  Kent  Com.  442,  Holmes'  n. ;  Spirett  v.  Willows,  8  De  G.,  J.  &  S. 

Case  V.  Phelps,  39  N.  Y.  164  ;  Bump,  293 ;  2  Kent  Com.  441  ;   Mackay  v. 

320,  332 ;  contra,  3  Co.  80 ;  Thacher  Douglas,   L.   R.  14  Eq.   106.      This 

V.  Phinney,  7  Allen,  146.    The  Eng-  suggests  that  the  donor's  actual  in- 

lish  rule  as  to  this  class  of  creditors  solvency    may    avail    a    subsequent 

was  laid  down  by  Lord  Chancellor  creditor,  likewise  actual  fraud  of  a 

Westbury,  in  Spirett  v.  Willows,  as  miscellaneous  character, 
follows :  "  If  a  voluntary  settlement  '  Parkman  v.  Welch,  19  Pick.  231 ; 

or  deed  of  gift  be  impeached  by  sub-  ■  Clark  ■».  French,  23  Me.  221  ;  1  Am. 
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haps  the  transfer  is  simply  an  artifice  to  keep  one's  property 
out  of  his  creditors'  hands  in  case  of  future  insolvency,  while 
he  uses  it  in  trade  or  hazardous  speculations.^  And  it  is  a 
well-settled  rule,  that  if  one  makes  a  voluntary  settlement  or 
gift  with  the  direct  and  fraudulent  purpose  of  becoming  sub- 
sequently indebted,  and  then  contracts  debts  in  accordance 
with  this  purpose,  they  who  are  made  creditors  under  these 
circumstances  may  avoid  the  settlement  or  gift,  although 
their  claims  had  not,  at  that  date,  even  a  contingent  exist- 
ence; and  this  too  without  reference  to  the  question  of  the 
debtor's  insolvency,  provided  his  design  to  hinder,  delay,  and 
defraud  was  thus  apparent.^ 

§  120.  General  Considerations  of  Fraud  upon  Creditors. — 
Where  a  man  is  solvent  at  the  time  of  settlement,  and  re- 
mains so  reasonably  long  afterwards,  and  had  contemplated 
doing  nothing  which  was  likely  to  lead  to  insolvency,  the 
settlement  is  good.^  But  it  is  well  for  the  cause  of  upright 
and  fair  dealing,  that  so  many  of  the  later  cases  are  still 
found  adhering  to  the  wholesome  doctrine  that  a  settlement 
made  just  before  entering  on  a  new  business,  and  with  a  view 
of  providing  against  its  disastrous  contingencies,  is  unavail- 
ing against  new  creditors  as  weU  as  old  ones.*  StiU,  it  may 
be  assumed,  that,  even  here,  the  question  of  fraud  is  an  open 
one,  however  strong  might  be  the  presumptions  against  the 
donor;  and  where  it  appears  that  some  other  adequate  pro- 
vision was  made  by  the  donor,  or  that  the  subsequent  cred- 
itor, in  point  of  fact,  gave  credit  with  full  knowledge  that 
the  transfer  had  been  made,  the  creditor  will  be  ruled  out 
of  court. ^ 

Lead.  Cas.  40 ;  Bump  Fraud.  Conv.  Ward,  4  Greenl.  195 ;  Thomson  v. 

322  ;  National  Bank  v.    Sprague,  5  Dougherty,  12  S.  &  R.  456. 
C.  E.  Green,  13 ;  Lyman  «.  Cessford,  s  HoUoway  v.  Millard,  1  Madd.  414. 

15  Iowa,  229.  4  Mackay  v.  Douglas,  L.  R.  14  Eq. 

1  Case  v.  Phelps,  39  N.  T.  164 ;  106 ;  Mullen  v.  Wilson,  44  Penn.  St. 

Mackay  D.  Douglas,  L.R.  14  Eq.  106;  413;    Beeckman   v.  Montgomery,   1 

Mullen  V.  Wilson,  44  Penn.  St.  413 ;  McCart.  106  ;   Churchill  v.  Wells,  7 

Beeckman  v.  Montgomery,  1  McCart.  Cold.  364. 

^^^-  ^      .^.„.  ^  Snyder  v.  Christ,  39  Penn.  St. 

lb.  ;  Williams  v.  Banks,  11  Md.  499  ;  Williams  v.  Banks,  11  Md.  198  ; 

198  ;  1  Am.  Lead.  Caa.  41 ;  Parish  v.  Johnson  v.  Zane,  11  Gratt.  563:  I 

Murphree,    13  How.    92 ;    Howe  v.  Am.  Lead.  Cas  41 
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As  to  the  donor's  insolvency  at  the  time  of  the  gift,  the 
cases  show  a  manifest  reluctance  to  let  a  voluntary  settle- 
ment stand,  even  as  against  subsequent  creditors,  wherever 
the  donor  or  settlor  was  largely  indebted  or  practically  in- 
solvent at  the  time  of  the  transfer.  In  English  and  Ameri- 
can practice,  subsequent  creditors,  not  antecedent  creditors 
alone,  are  here  allowed  relief;  their  right  depending,  how- 
ever, upon  the  proof  of  pre-existing  debts.^  As  to  the  con- 
clusiveness, however,  of  any  presumption  on  their  behalf 
from  the  fact  of  the  donor's  insolvency,  apart  from  the  rights 
of  antecedent  creditors,  there  may  be  reasonable  doubt,  so 
far  as  American  courts,  at  least,  are  concerned.  But  it  should 
be  remembered,  that  subsequent  creditors  do  not  stand  alone 
in  attacking  such  transfers ;  so  they  may  well  give  antece- 
dent creditors  the  first  chance  at  presumptions  ;  for  there 
still  remains  the  benefit  of  that  general  rule  of  equity  which 
allows  subsequent  creditors  to  participate  in  the  fund  wher- 
ever the  transfer  has  been  set  aside  for  fraud  at  the  instance 
of  the  prior  creditors.^ 

§  121.  Rule  as  to  setting  aside  Gift  'where  Donor  has  died  In- 
solvent. —  Whether  the  executor  or  administrator  of  a  donor 
who  has  died  insolvent  can  set  aside  any  voluntary  settle- 
ment or  gift  made  during  the  donor's  life  in  fraud  of  credi- 
tors is  disputed;  but  it  is  clear  that  the  creditors  can  pursue 
their  own  remedies,  under  circumstances  of  fraud,  in^  which 
case  the  personal  representative  of  the  deceased  donor  would 
well  be  made  a  party,  so  that  the  property  when  recovered 
could  go  in  a  course  of  administration. ^  But  as  concerns  a 
gift  of  personal  property  inter  vivos  made  near  the  time  of 
the  donor's  death,  our  local  practice  has  in  some  instances 
followed  the  course  so  frequent  in  the  essentially  distinct  case 

12  Kent  Com.  442,  n.;  Cburchill  Eiohardson  v.  Smallwood,  Jacob,  553  ; 

V.  Wells,  7  Cold.  364 ;    Huggins  v.  Churchill    v.    "Wells,    7    Cold.    364 ; 

Perrine,  30  Ala.  396 ;  Crossley  v.  El-  Thomson  v.  Dougherty,  12  S.  &  R. 

worthy,  L.  R.  12  Eq.  158  ;  Jenkyn  v.  448 ;  Reade  v.  Livingston,  3  Johns. 

Vaughan,  3  Drew.  419  ;  HoUoway  v.  Ch.  499 ;  1  Am.  Lead.  Cas.  42. 
Millard,  1  Madd.  414 ;  Lush  v.  Wil-  s  gee  1  Am.  Lead.  Cas.  43 ;  Dor- 

kinson,  5  Ves.  384.  sey  v.  Smithson,  6  Harr.  &  J.  61 ; 

2  Bump  Fraud.  Conv.  329 ;    Am-  Brockman  v.  Bowman,   1   Hill  Ch. 

mons'  Appeal,   63   Penn.    St.  284;  388. 
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of  a  gift  causd  mortis :  namely,  to  permit  the  administrator^ 
as  quasi  representative  of  the  creditors,  to  recover  the  prop.- 
erty  or  its  value  in  a  suit  at  law  against  the  donee.  The 
money  thus  recovered  is  dealt  with  as  assets  for  debts  and 
charges  of  administration.^  But  if  any  balance  is  left  over, 
it  goes,  as  a  matter  of  course,  not  to  the  next  of  kin,  but  to 
the  donee  ;  for  the  revocation  of  any  gift  for  the  benefit  of 
creditors  is  only  pro  tanto?  And  so  long  as  there  remain 
legacies  under  a  will  for  abatement,  or  assets  generally,  the 
gift  cannot  be  disturbed  at  all.^ 

§  122.  Rights  of  Creditors  lost  by  Iiaches,  etc.  —  A  creditor 
who  has  long  slept  on  his  rights  cannot  be  permitted  to  as- 
sail the  validity  of  a  gift ;  especially  if  the  donee  has  mean- 
while enhanced  the  value  of  the  gift  by  his  own  labor.* 

§  123.  Concluding  Remarks  as  to  the  Doctrine  of  Fraudulent 
Transfer.  —  These  fundamental  doctrines  of  fraudulent  trans- 
fer are  to  be  gathered  from  a  multitude  of  precedents,  which 
relate  chiefly  to  large  dispositions  of  real  and  personal  prop- 
erty in  the  mass,  and  not  to  those  single  chattel  transfers  of 
comparatively  small  consequence  to  which  the  term  "  gift "  is 
most  commonly  applied  in  familiar  intercourse.  But  what- 
ever presumptions  of  fraudulent  intent  may  avail  in  the 
former  instance,  are  as  a  rule  likewise  available  in  the  latter, 
though  probably  with  more,  and  certainly  not  less,  indulgence 
to  proof  tending  to  rebut  a  dishonest  purpose.  Another 
thought  is  suggested:  that  as  these  decided  cases  almost  in- 
variably deal  with  voluntary  settlements  which  a  debtor  has 
made  upon  his  wife  and  children,  or  others  closely  allied  by 
blood  and  affection,  it  might  be  found,  on  the  other  hand, 
that  the  presumptions  of  fraudulent  intent  would  be  more 
readily  applied  where  such  a  settlement  or  a  gift  was  made 

1  Abbott  V.  Tenney,  18  N.  H.  109.  subsequent    creditors.      McLean    v. 

And  see  Marsh  v.  Fuller,  18  N.  H.  Weeks,  ib. 

360;  Gillelandc.  Failing,  5  Den.  308;  2  Ib.  ;    Eeade    v.    Livingston,    3 

McLean  v.  Weeks,  65  Me.  411.    In  Jolins.  Ch.  481. 
the  absence  of  intended  fraud  on  the  »  Biddle  v.  Carraway,  6  Jones  Eq. 

part  of    the   insolvent   person  who  95. 

made  a  chattel  gift  during  his  life,  *  Allen  v.  Knowlton,  47  Vt.  512  ; 

the  gift  is  valid  as  against  heirs  or  96  Penn.  St.  888. 
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to  a  mere  stranger.  The  dicta  in  some  of  the  cases  do  cer- 
tainly give  some  color  for  such  a  supposition  ;  laying,  as  they 
do,  much  stress  upon  this  so-called  consideration  of  blood 
and  affection  ;  ^  and  yet,  so  far  as  the  current  of  decisions 
goes,  there  is  nothing  to  justify  a  difference  in  this  connec- 
tion between  gifts  to  relatives  and  gifts  to  third  persons. 
But  should  the  courts  ever  seek  to  raise  such  a  distinction, 
gifts  of  gratitude,  though  not  to  members  of  one's  immediate 
family,  would  deserve  their  high  favor. 

§  124.  Donee  takes  the  Gift  subject  to  all  Equities  existing 
at  the  Time  of  Transfer.  —  It  follows  from  what  we  have  said 
that  a  mere  donee,  or  voluntary  transferee  of  personal  prop- 
erty, takes  it  subject  to  all  equities  and  infirmities  affecting 
the  title  at  the  time  of  the  gift,  and  cannot  claim  that  pro- 
tection which  is  accorded  in  various  instances  to  the  bond  fide 
purchaser  for  value  of  a  thing  without  notice  of  prior  equities 
or  infirmities. 2 

§  125.  Summary  of  Law  as  to  the  Effect  of  Executed  G-ifts. — 
The  doctrine  of  executed  gifts  appears,  on  the  whole,  to  be 
this  :  That  a  gift  once  executed  is  irrevocable  and  binding  as 
concerns  the  parties  thereto,  and  executors,  administrators, 
heirs,  and  others  who  derive  title- through  either  of  them,  or 
who  stand  as  mere  representatives,  unless  such  mental  inca- 
pacity, fraud,  force,  or  utter  error  may  be  set  up,  on  behalf 
of  donor  or  donee,  as  will  usually  invalidate  contracts,  or  the 
parties  concerned  subsequently  rescind  or  modify  the  trans- 
fer upon  mutual  agreement.  Tfee*  the  gift  is  in  general 
irrevocable  and  binding  against  the  worlds  But  that,  as 
concerns  the  donor's  creditors,  and  subsequent  lond  fide  pur- 
chasers for  value  without  express  or  implied  notice  of  the 
gift,  or  in  the  case  of  a  gift  of  that  which  one  does  not  own, 
the  transfer  cannot  operate  to  the  extent  of  defrauding  one 
whose  right  is  thus  justly  paramount  to  that  of  the  donee ; 
and  such  persons,  under  suitable  limitations,  may  impeach 
the  gift  accordingly.     That  which  underlies  this  whole  doc- 


1  See  Lerow  v.  Wilmarth,  9  Allen,  ^  Seall  v.  McGehee,  57  Ala.  438  ; 

382.  Powell  V.  Eckler,  96  Mich.  538. 
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trine  of  revocation  of  gifts,  against  the  mutual  consent  of  tlie 
parties  thereto,  is  that  one  who  suffers  wrong  in  respect  of 
his  own  property  because  of  the  gift  is  allowed .  to  impeach 
the  transfer. 


CHAPTER  IV. 

QTJALrFIED   OR   CONDITIONAL   GIFTS   INTER   VIVOS. 

§  126.  Gifts  may  be  under  Reservation,  etc.,  instead  of  Abso- 
lute. —  In  the  foregoing  pages  the  subject  of  gift  has  been 
considered  in  the  sense  of  absolute  and  simple  gifts  between 
man  and  man.  But  gifts  may  be,  and  frequently  are,  be- 
stowed with  some  condition  or  reservation  imposed  by  the 
giver  ;  in  which  case  the  transfer  is  sometimes  to  be  upheld 
as  a  qualified  gift,  and  sometimes  fails  altogether,  according 
to  circumstances.  A  few  words,  then,  as  to  these  qualified 
gifts. 

§  127.  Successive  Expectant  Interests  by  Way  of  Gift.  — 
We  have  elsewhere  shown  that,  in  modern  times,  expectant 
interests  are  sustained  in  personal  to  much  the  same  extent 
as  in  real  property ;  that  such  interests  may  now  be  created 
by  deeds  of  trust,  and  not  by  will  only ;  that,  while  perishable 
chattels  constitute  a  necessary  exception  to  this  rule,  those 
of  the  more  durable  sort,  and  especially  capital  invested  in 
incorporeals,  like  stock,  bonds,  and  mortgages,  may  be  limited 
over  by  way  of  remainder,  some  intermediate  party  receiving 
the  income  as  a  particular  interest.^  We  have  shown,  too, 
that  every  interest  in  personal  property,  which  is  provided  to 
take  effect  in  futuro,  is  of  an  indestructible  nature,  and  will 
take  effect  in  its  own  proper  turn,  so  long  as  there  has  been 
no  violation  of  the  rule  against  perpetuities.^  Nor,  as  we 
have  seen,  is  the  rule  an  invariable  one,  that  the  property 
shall  be  bestowed  to  trustees  named;  inasmuch  as  equity 
reluctantly  suffers  any  trust  to  fail  for  want  of  a  trustee,  and 
1 1  Sch.  Pers.  Prop.  §§  135-140.  2  1  geh.  Pers.  Prop.  §  152. 
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will,  under  suitable  circumstances  consistently  witli  the  in- 
tent of  the  transfer,  compel  the  party  in  possession  to  execute 
it  faithfully.  1 

A  gift  of  personal  property  may  therefore  be  made  inter 
vivos  in  trust,  for  specified  objects  or  to  specified  parties ;  for 
beneficial  enjoyment  in  succession,  or  under  various  qualifi- 
cations. These  are  elementary  features  of  the  voluntary 
settlements  so  common  in  English  practice,  but  comparatively 
rare  in  our  own.  And  common  prudence  suggests  that  any 
trust  of  personalty  inter  vivos  which  contemplates  long  delay 
before  the  vesting  of  the  remainder,  a  succession  of  expect- 
ant interests,  or  peculiar  limitations  in  the  gift,  should  be 
expressed  by  some  formal  instrument  in  writing,  with  the 
qualifications  clearly  set  forth.  Yet  trusts  of  a  simple  char- 
acter are  sometimes  attached  to  gifts  by  word  of  mouth  at 
the  time  of  delivery,  and  these  the  courts  will  sustain  on 
proof  of  mutual  intention. ^ 

§  128.  Gift  in  the  Alternative ;  Conditions  Precedent  and  Sub- 
sequent. —  A  gift  may  be  made  in  the  alternative,  or  so  as  to 
put  the  donee  to  his  choice  ;  in  which  case  such  choice  must  be 
made  by  him  before  delivery  and  acceptance  can  take  effect.^ 
And  as  to  conditions  in  general,  the  usual  rules  would 
apply.  Thus,  any  lawful  condition  precedent  imposed  by  the 
giver  cannot  be  repudiated  by  the  donee ;  nor  will  the  latter's 
title  vest  until  he  has  performed  the  condition.*  On  the 
other  hand,  where  a  father  gave  his  grown  daughter  a  calf, 
provided  she  would  bring  it  up,  and  she  has  brought  it  up 
accordingly,  the  gift  becomes  complete  through  compliance 

1 1  Sch.  Pers.  Prop.  §  139.    And  was  exhausted  for  that  purpose,  it 

see  Harper  v.  Parks,  63  Ga.  705.  was  further  held,  in  accordance  with 

^  Thus,  where  the  father  of  an  il-  the  donor's  obvious  intent,  that  the 

legitimate    child    delivered    to    his  residue  did  not  belong  to  the  child's 

brother  (who  afterwards  became  the  estate.     Marston  «.  Marston,  1  Post, 

executor    of    his    will)    promissory  491.     And  see  Brummet  v.  Barber,  2 

notes,  under  a  verbal  trust  that  the  Hill  (S.  C),  543. 

amount  collected  upon  them  should  8  Brink  v.  Gould,  7  Lans.  425. 

be  appropriated  to  the  child's  sup-  *  Berry  v.  Berry,  31  Iowa,  415 ; 

port  and  bringing-up,  the  trust  was  The  Lucy  Ann,  23  Law  Rep.  545 ; 

sustained  to  that  extent.     And  the  Eskridge    v.  Parrar,    30    La.    Ann. 

child  having  died  before  the  fund  718. 
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-with  the  condition.!  If  the  condition  of  the  gift  fails,  the 
thing  may,  as  a  rule,  be  recovered  either  from  the  donee  or 
his  transferee.^  And  it  is  an  equity  rule,  though  put  in  prac- 
tice as  to  bequests  rather  than  gifts,  that  where  there  is  an 
absolute  gift  with  some  illegal  condition  or  limitation  an- 
nexed, the  limitation  fails,  and  the  donee  may  retain  the  whole.^ 

§  129.  Grift  with  Resulting  Trust  in  Donor's  Favor. —  An  im- 
plied resulting  trust,  in  the  donor's  favor,  arises  in  equity 
where  personal  property  which  is  transferred  by  way  of  gift 
purports  to  have  been  made  upon  trust,  and  yet  no  distinct 
use  or  trust  is  stated.  Here  the  question  of  title  is,  to  be 
sure,  open  to  proof ;  but  the  onus  is  on  the  donee  to  prove 
that  a  beneficial  gift  to  himself  was  intended,  otherwise  the 
gift  must  fail.* 

But  whenever  a  transfer  of  personal  property  is  made  from 
parent  to  child,  with  no  declared  trusts,  the  presumption  is, 
that  an  absolute,  not  a  qualified,  gift  was  intended.^  And, 
leaving  family  settlements  out  of  view,  the  presumption  is 
doubtless  a  general  one,  if  the  circumstances  show  a  gift 
at  all,  that  this  gift  was  designed  as  absolute ;  for  chattel 
qualifications  or  reservations  are  not  to  be  favored,  and 
should  only  subsist  on  proof,  as  exceptions  to  the  rule  of 
simple  transfer.  And  where  no  circumstances  exist  for 
raising  a  resulting  trust  by  implication,  a  transfer  once  per- 
fected will  be  regarded  as  a  beneficial  gift.^  So,  too,  where 
there  is  an  absolute,  and,  to  all  appearances,  a  beneficial  gift, 
with  an  ineffectual  or  partial  trust  ingrafted  on  it,  the  prop- 
erty, or  so  much  as  is  unexhausted  by  the  partial  trust,  will 
remain  in  the  donee. ^ 

1  Martricki;.  Lmfield,21  Pick.  325.     take  effect  if  the  illegal  condition  be 

2  Eskridge  v.  Farrar,  30  La  Ann.     a  condition  precedent. 

718.  i  Story  Eq.  Jur.  §§  1197,  1199;  2 

8  2  Spence  Equity,  23,   80,   229 ;  Spence  Eq.  80 ;   Briggs  v.  Penny,  3 

Smith's  Equity  Manual,  157 ;  Crow  Mac.  &  G.  546. 

V.  Bell,  2  Brev.  140.     And  see  1  Sch.  6  Hepworth  v.  Hepworth,  L.  R.  11 

Pars.  Prop.    §  560  ;   2   Redf.  Wills,  Eq.  10  ;  Sayre  v.  Hughes,  L.  R.  5  Eq. 

294  et  seq.    As  to  legacies,  the  rule  376 ;  Whitfield  v.  Whitfield,  40  Miss, 

seems  the  same,  whether  the  condi-  352.  °  Story  Eq.  Jur.  §§  1197, 1199. 
tion  be  precedent  or  subsequent ;  but  '2  Spence,  23,  80  ;  Smith  Equity, 

qu.  whether  a  gift  inter  vivos  can  157. 
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§  130.  Gift  subject  to  Donee's  Discretion.  —  A  gift  may  be 
made  subject  to  the  donee's  discretion.  Here,  if  the  discre- 
tion conferred  be  so  large  as  to  practically  confer  dominion, 
the  gift  is  to  be  regarded  an  absolute,  not  a  qualified  one  ;  as 
where  a  gift  is  made  with  an  uncontrolled  power  in  the  donee 
to  bestow  the  property  upon  such  persons  and  for  such  pur- 
poses as  he  shall  see  fit.  On  the  other  hand,  if  the  donee's 
discretion  is  limited  to  certain  general  purposes  designated  by 
the  donor,  though  they  may  be  too  general  to  be  enforced, 
the  gift  cannot  be  regarded  as  absolute  to  the  donee. ^ 

§  131.  How  far  the  Donor  may  give  under  Reservations  in 
his  own  Favor.  —  Where  the  gift  is  made  subject  to  certain 
qualifications  or  reservations  to  the  donor  himself,  it  is  not 
always  easy  to  determine  with  precision  whether  there  has 
been  a  valid  gift  or  not.  Doubtless,  the  true  principle  is, 
that  the  donor  should  have  parted  with  all  dominion  over  the 
property  to  the  donee ;  and  that,  thus  much  being  accom- 
plished, he  may  yet  reserve  some  right  or  interest  to  himself 
not  inconsistent  with  the  immediate  vesting  of  a  beneficial 
title  to  the  property  in  the  donee  ;  but,  on  the  other  hand, 
that  any  reservation  which  in  effect  takes  back  all  that  was 
given,  or  postpones  the  vesting  of  title  to  the  future,  is  no 
gift  at  all.  Any  lawful  condition  precedent  would  be,  before 
fulfilment,  an  obstacle,  of  course,  to  the  vesting  of  the  gift; 
but  in  such  case,  the  donee  could  proceed  to  fulfil  the  condi- 
tion and  make  his  title  complete;  nor  would  it  be  out  of  place 
for  the  donor  to  impose  some  condition  subsequent,  on  the 
happening  of  which  the  title,  in  whole  or  in  part,  to  the 
property  or  its  proceeds  or  income,  should  revert  to  himself. 
But  in  the  present  lax  state  of  transfer  requirements,  the 
difiiculty  is  to  determine  what  is  and  what  is  not  a  consistent 
reservation. 

Qualifications  or  reservations  on  a  donor's  behalf  relate 
frequently  to  the  increase,  use,  or  income  of  the  property 
bestowed.  Any  gift  of  chattels,  which  expressly  reserves 
the  free  use  and  custody  of  the  property  to  the  donor,  for  a 
certain  period,  or  (as  commonly  appears  in  the  cases  which 

1  2  Spenoe,  199,  225 ;  Smith  Equity,  168. 
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the  courts  have  had  occasion  to  pass  upon)  as  long  as  the 
donor  shall  live,  is  ineffectual.^  This  doctrine  we  conceive 
to  be  universal,  as  founded  in  common  reason  ;  ^  for  what 
does  such  a  mock  transfer  amount  to  beyond  a  promise  to 
give  in  the  future  ?  The  owner  is  seeking  to  make  another 
grateful  for  that  which  he  wants  to  keep  beneficially  still 
to  himself  ;  and  the  result  must  be  a  drawn  battle  between 
generosity  and  selfishness,  leaving  the  situation  much  as 
before.  And  yet  there  may  be  a  present  gift  of  the  corpus 
with  valid  reservation  of  increase  or  usufruct  under  certain 
circumstances.  Thus,  the  gift  of  a  mare,  with  the  stipula- 
-  tion  that  if  she  should  prove  to  be  with  foal,  the  offspring 
should  be  the  donor's,  is  a  gift  with  a  perfectly  valid  reserva- 
tion to  the  giver  ;  for  such  a  reservation  is  not  inconsistent 
with  a  present  and  complete  beneficial  interest  in  the  mare 
in  the  donee. ^  One  might  give,  perhaps,  reserving  to  himself 
part  of  the  proceeds  or  income  for  life ;  or  he  might  annex 
to  the  gift  some  provision  of  benefit  or  support  for  himself ; 
especially  if  the  gift  were  of  a  considerable  part  of  his  whole 
property.*  And  so,  too,  one  might  give  away  only  the  use 
or  income  of  a  thing,  and  not  the  thing  itself  ;  though  this 
would  be,  logically  speaking,  a  loan,  rather  than  a  gift.  If 
the  giver  delivers  to  a  third  party  in  trust  for  the  successive 
benefits  of  himself  and  his  donee  the  trust  may  receive  some 
support  in  equity. 

Still  less  effectual  should  be  a  gift  which  contemplates  not 
only  the  reservation  of  present  enjoyment,  but  the  right  of 
disposing  besides,  leaving  only  the  future  residue  undisposed 
of  to  the  donee.  Thus,  the  assignment  of  a  certificate  of  de- 
posit by  way  of  gift  to  a  party  in  trust  for  the  donor's  son,  is 
of  no  avail  when  coupled  with  a  reservation  to  the  donor  of  the 

1  Lance  v.  Lance,  5  Jones  L.  413  ;  ^  That  donations  are  invalid  under 

Pitts    V.   Mangum,    2    Bailey,   588  ;  tlie  civil  code  of  Louisiana,  when  the 

Withers  v.  Weaver,  10  Penn.  St.  391.  usufruct  of  the  property  donated  is 

But  see  equity  doctrine  of  Green  v.  reserved  to  the  donor,  see  Tillman  v. 

Tulane,  52  N.  J.  Eq.  169,  and  cases  Mosely,  14  La.  Ann.  710. 

cited ;  Hope  v.  Hutohins,  9  Gill  &  .1.  8  Wolf  v.  Esteh,  7  Ind.  448. 

77  ;  §  86.  4  Haokett  v.  Moxley,  65  Vt.  71 ; 
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jus  duponendi  and  beneficial  enjoyment  to  himself  for  life, 
the  residue  only  to  be  paid  at  his  death  to  the  son.^  And 
there  are  numerous  decided  cases  of  transfers  which,  from  a 
certain  standpoint,  resemble  gifts  causd  mortis  more  than 
gifts  inter  vivos,  but  which  certainly  fail  as  gifts  under  the 
latter  designation,  because  the  purpose  manifested  by  the 
giver  is  to  retain  the  present  dominion,  subject  only  to 
the  future  contingency  of  his  death.  ^ 

§  132.  The  Same  Subject.  —  On  the  other  hand,  there  are 
numerous  instances  in  which  certain  reservations  annexed  to 
a  gift  by  the  donor  have  been  deemed  quite  consistent  mth 
the  purpose  of  gratuitous  transfer.  Thus,  there  may  be  a 
gift,  notwithstanding  the  donor  reserves  the  right  to  borrow, 
or  receive  some  kind  of  personal  profit  out  of  the  transfer.* 
As  in  the  instance  of  a  gift  of  money,  with  the  reservation  of 
a  sum  by  way  of  interest.*  And  where  a  man  gives  money 
to  his  betrothed  for  her  wedding  preparations,  there  is  an 
implied  condition  that  the  gift  fails  if  she  refuses  to  marry. ^ 
And  delivery  of  a  thing  may  be  made  with  an  intended  trans- 
fer of  title  only  upon  some  contingency  which  never  happens  ; 
thus  leaving  the  possessor  a  bailee  and  not  a  full  donee. ^ 

1  Withers  v.  Weaver,  10  Penn.  St.  (and,  as  it  seems  to  us,  inaccurately), 
391.  that  the  gift  is  coupled  with  a  coadi- 

2  Thus,  if  one  going  to  the  seat  of  tion,  upon  the  happening  of  which 
war  as  a  soldier,  or  setting  oH  upon  the  owner  is  to  resume  possession, 
some  hazardous  journey,  hands  per-  If  it  were  a  complete  gift,  with  con- 
sonal  property  to  a  friend,  to  belong  dition  subsequent,  why  should  it  not 
to  the  latter,  or  by  him  to  be  de-  vest  ?  See  Irish  v.  Nutting  and 
livered  to  some  third  person,  if  the  Walden  v.  Dixon,  supra.  As  to 
giver  never  returns,  but  otherwise  to  whether  such  transactions  can  be 
be  reclaimed  by  the  giver,  —  here  is  sustained  as  gifts  oausQ,  mortis,  see 
no  valid   gift   inter  vivos ;  for  the  c.  5,  infra. 

property  is  taken  under  a  trust  for  ^  Doty  ».  Wilson,  47  N.  Y.  580 ; 

the  donor  himself,  whose  real  pur-  M'Kane  v.   Bonner,  1   Bailey,  113 ; 

pose  is  clearly  to  retain  the  dominion  High  v.  Stainback,  1  Stew.  24. 

while  he  lives.    Walden  v.  Dixon,  5  *  Doty  v.  Wilson,  47  N.  Y.  580. 

Monr.   170 ;    Trow   v.  Shannon,   78  This  case  does  not  decide  whether 

N.  Y.  446 ;  Linsenbigler  v.  Gourley,  such  reservation  for  interest  is  en- 

56  Penn.  St.  166 ;   Irish  v.  Nutting,  forceable,  but  that  the  reservation 

47  Barb.  370 ;   Smith  v.  Dorsey,  38  does  not  invalidate  the  gift. 

Ind.  451.    See  Baker  v.  Williams,  34  ^  Williamson  v.  Johnson,  62  Vt. 

Ind.  547.     The    judicial    expression  378. 

used  in  some  of  these  decisions  is  ^  Marstonc.Marston,  64  N.  H.  146i 
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For  such  reservations  or  conditions  appear  to  have  only  the 
effect  of  making  the  gift  a  qualified  or  partial  one,  instead  of 
an  absolute  or  full  one.  The  transaction  would  stand,  at  all 
events,  were  we  to  regard  it  as  a  mutual  contract,  on  very- 
slight  consideration,  rather  than  as  a  pure  gift.  Some  of  the 
latest  cases  certainly  carry  the  donor's  right  of  reservation 
very  much  farther  ;  and  to  the  extent,  as  it  would  appear,  of 
not  requiring  him  to  totally  exclude  the  power  or  means  of 
resuming  possession. ^ 

§  133.  Gift  for  One's  O'wn  Beneficial  Use  cannot  ezclude  One's 
Creditors.  —  Personal  property,  under  the  operation  of  ancient 
acts  and  our  modern  statutes  against  fraudulent  conveyances, 
cannot  be  conveyed  in  trust  for  the  donor's  own  use,  so  as  to 
avoid  the  demands  of  his  creditors,  and  yet  enable  him  to 
enjoy  it  as  his  own.^  Nor  can  a  donor  bestow  chattels  upon 
another  so  that  the  latter  shall  have  the  beneficial  use,  and, 
at  the  same  time,  defy  his  creditors  ;  but,  in  order  to  exclude 
creditors,  the  property  should  be  expressly  given  upon  some 
limitation  over  in  the  contingency  of  the  donee's  bankruptcy 
or  insolvency,  thereby  determiniug  such  donee's  interest,  and 
carrying  the  gift  over  to  some  one  else.^ 

§  134.  How  to  determine  whether  G-ift  is  Qualified  or  Abso- 
lute. —  In  determining  whether  or  not  any  qualification  was 
annexed  to  the  gift,  the  transaction  is  to  be  viewed  in  the 
light  of  surrounding  circumstances.     And  if  a  deed  of  gift  or 

1  As  in  a  Massachusetts  case,  where  ^  Supra,  §§  117-120 ;  Bump  Fraud, 
a  transfer  on  trust  was  upheld  as  a  Con  v.,  Appx.,  showing  that  English 
qualified  gift,  notwithstanding  the  and  American  legislation  is  quite  ex- 
donor  had  expressly  retained  a  right  plicit  on  this  point ;  3  Co.  80. 
to  modify  the  uses  and  revoke  the  ^  Mebane  v.  Mebane,  4  Ired.  Eq. 
trust,  —  a  right  of  which,  however,  131;  Graves  v.  Dolphin,  1  Sim.  66. 
he  never  availed  himself.  Stone  v.  But  a  gift  of  property  may  be  made 
Hackett,  12  Gray,  227.  And  see  to  B.  on  condition  that  specified  debts 
Cooper  V.  Burr,  45  Barb.  9.  On  of  A.  shall  be  paid  from  the  proceeds  ; 
equity  principle  it  would  appear  that  and  in  such  case,  if  the  gift  were 
a  power  of  revocation  is  quite  con-  originally  valid  and  not  fraudulent 
sistent  with  the  creation  of  a  valid  as  against  the  donor's  creditors  (upon 
trust,  and  does  not  affect  the  legal  which  point  see  c.  preceding),  the 
title  to  the  property.  This  rule  is  unspeclBed  creditors  can  assert  no 
sometimes  asserted  as  to  voluntary  claim  upon  the  fund.  Riegel  v. 
settlements.  1  Perry  Trusts,  2d  ed.  Wooley,  81*  Penn.  St.  227. 
§  102. 
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other  writing  be  relied  upon,  the  different  expressions  therein 
contained  are  to  be  construed  together  for  gathering  the 
donor's  full  intent.  .It  matters  not  that  the  gift  is  first  made 
in  absolute  terms,  and  the  language  of  condition  or  reserva- 
tion follows  subsequently;  for  if  from  the  construction  of 
the  whole  instrument  there  appears  to  be  a  condition  or 
reservation,  consistent  with  the  purpose  of  giving,  the  trans- 
fer stands  as  a  qualified  and  not  as  an  absolute  gift.^  Any 
gift  which  is  qualified  for  some  particular  use  or  purpose 
must  be  applied  accordingly,  and  neither  trustee  nor  bene- 
ficiary should  divert  it.^ 


CHAPTER  V. 

GIFTS   CAUSA   MORTIS  ;    PRELIMINAEIES. 

§  135.  Gift  Caus^  Mortis ;  its  Nature ;  Definition.  —  The 
gift  inter  vivos,  or  ordinary  gift,  already  described,  differs 
from  that  which  now  remains  to  be  considered,  in  this  very 
marked  respect,  —  that  it  is  the  pure  act  of  the  parties  them- 
selves, with  the  manifest  intention,  on  the  part  of  the  donor, 
to  divest  himself  at  once,  absolutely  or  conditionally,  of  a 
title  which  he  might  have  longer  retained,  and  with  a  deliv- 
ery, either  by  way  of  trust  or  directly  to  the  donee,  for  the 
latter's  benefit ;  whereas  the  gift  causd  mortis  is  executed  in 
view  of  death,  and  with  the  expectation  of  being  parted  from 
one's  worldly  goods  altogether.  Hence  the  latter  transac- 
tion, instead  of  being  a  merely  gratuitous  transfer  as  between 
two  parties,  adds  death  as  a  necessary  party,  and  amounts, 
in  the  light  of  the  donor's  intent,  to  little  more  than  a  desig- 
nation of  the  person  who  shall  take  the  property  when  his 
own  term  of  beneficial  enjoyment  must  needs  expire.  Yet 
this  kind  of  transfer,  though  hardly  to  be  deemed  free,  will- 

1  See  Knott  v.  Hogan,  4  Met.  (Ky.)  tract  for  re-delivery  "  whenever 
99;  Pitts  ®.  Mangnm,  2  Bailey,  588.       called  for"  cannot  be   an  absolute 

2  Delivery  upon   a  written   con-     gift.    Selleck  ii.  Selleck,  107  111.  389. 
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ing,  and  generous,  is  a  gift,  and  in  many  respects  is  subject 
to  the  same  rules  as  ordinary  gifts ;  but,  at  the  same  time, 
akin  to  legacies,  and  with  decided  testamentary  features. 
Some  of  the  gifts  inter  vivos  already  considered  are  found  to 
have  been  made  when  death  was  near  in  fact ;  but  expected 
death  made  no  ingredient  of  the  transfer.  ^ 

The  most  appropriate  definition  of  a  gift  causd  mortis,  at 
our  law,  seems  to  be,  according  to  the  tenor  of  the  decisions, 
that  it  is  a  gift  of  personal  property,  made  by  a  party  in  the 
expectation  of  death  then  imminent,  and  upon  the  essential 
condition  that  the  property  shall  belong  fully  to  the  donee  in 
case  the  donor  dies  as  anticipated,  leaving  the  donee  surviv- 
ing him,  and  the  gift  is  not  meantime  revoked,  but  not  other- 
wise.^  There  is  difiiculty,  however,  in  framing  an  exact  and 
comprehensive  definition,  from  the  discrepancies  which  have 
developed  between  the  common  and  civil  law  on  the  subject, 


1  See  Gilligan  v.  Lord,  51  Conn. 
562. 

^  A  gift  causdt  mortis  is  defined  in 
Bouvier's  Diet,  as  one  made  by  a 
person  in  sickness,  who,  appreliend- 
ing  his  dissolution  near,  delivers,  or 
causes  to  he  delivered,  to  another,  the 
possession  of  any  personal  goods,  to 
keep  as  his  own  in  case  of  the  donor's 
decease.  This  deiinition  comes  from 
Blackstone.  See  2  Bl.  Com.  514. 
Woodward,  J.,  in  Michener  v.  Dale, 
23  Penn.  St.  59,  says:  '^Donatio 
causH  mortis  is  a  gift  of  a  chattel 
made  by  a  person  in  his  last  illness, 
or  in  periculo  mortis,  subject  to  the 
implied  conditions  that  if  the  donor 
recover,  or  i£  the  donee  die  first,  the 
gift  shall  be  void  ;  "  and  this  is  sub- 
stantially the  definition  formerly  given 
by  Tilghman,  C.  J.,  of  Pennsylvania, 
which  was  later  criticised  by  Gibson, 
C.  J.,  in  Nicholas  v.  Adams,  2  Whart. 
22,  who,  in  his  turn,  is  overthrown 
by  this  latest  decision.  Judge  Red- 
field's  definition  is  that  of  "  a  gift  of 
personal  estate,  made  in  prospect  of 
death  at  no  very  remote  period,  and 
which  is  dependent  upon  the  condi- 
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tion  of  death  occurring  silbstantially 
as  expected  by  the  donor,  and  that 
the  same  be  not  revoked  before 
death."  3  Redf.  Wills,  2d  ed.  322. 
Grattan  ■«.  Appleton,  3  Story,  755, 
says,  that  to  constitute  a  donation 
causdt  mortis  there  must  be  a  transfer 
of  property  in  expectation  of  death 
from  an  existing  illness  dependent  on 
the  condition  of  death  resulting  there- 
from. 

The  chief  difficulties  found  in  re- 
ducing the  body  of  our  decisions  to  a 
concise  definition  appear  to  be  these : 
(1st)  that  the  essential  conditions  to 
such  gifts  are  not  always  clearly  seen  ; 
(2d)  that  uncertainty  has  always  pre- 
vailed as  to  how  far  the  gift  must  be 
in  expectation  of  death.  As  much  of 
the  confusion  grows  out  of  decided 
differences  between  our  English  and 
American  gifts  causll  mortis  and  the 
old  donatio  causd,  mortis  of  the  Rom- 
ans, it  would  be  better  for  our  courts 
to  designate  these  transfers  as  gifts 
and  not  donations,  and  thus  aid  in 
working  clear  of  all  attempts  to  bor- 
row an  English  definition  from  the 
Institutes  of  Justinian. 
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and  a  corresponding  want  of  uniformity  in  our  modern  local 
decisions  ;  the  regret  being  sometimes  expressed  that  such 
anomalous  transfers  were  ever  admitted  into  our  jurispru- 
dence at  all. 

§  136.  Origin  and  History  of  Gifts  Caus^  Mortis.  —  Yet  SO 
simple  and  natural  are,  these  death-bed  gifts,  accompanied  as 
they  usually  are  with  the  formalities  of  corporeal  delivery 
which  must  have  prevailed  from  an  early  period  of  history, 
that  we  may  well  believe  this  mode  of  transfer  far  antedated 
the  solemn  testamentary  dispositions  which  belong  to  a  more 
enlightened  age  of  jurisprudence,  when  the  facilities  for  read- 
ing and  writing  are  multiplied,  learning  flourishes,  and  prop- 
erty law  has  taken  a  strong  root.  Instances  of  gifts  causd 
mortis  are  found  among  the  traditions  of  savage  tribes,  and 
in  the  earliest  records  of  authentic  history ;  and  the  student 
of  the  oldest  Greek  classical  poems  becomes  readily  familiar 
with  them.i  Testamentary  bequests  in  an  unlettered  age 
could  hardly  have  been  made,  in  fact,  in  any  other  manner. 

Our  own  law  on  the  subject  has  been  traced  back  more 
immediately  to  the  Roman  jurisprudence,  whose  doctrines  we 
have  in  the  main  adopted,  but  with  some  important  quali- 
fications. The  equity  courts  of  England  took  such  gifts 
early  under  their  special  protection,  our  first  reported  cases 
being  decided  in  chancery  about  1710.^  In  1751  Lord  Hard- 
wicke  reviewed  the  subject  at  length,  and  traced  for  the  first 
time  in  English  judicial  history  the  vital  connection  between 
the  common  and  civil  law  of  such  transfers.     It  would  appear 

1  See  2  Bl.  Com.  514.    Blackstone  ^  2  Bl.  Com.  514 ;  Jones  v.  Selby, 

thinks  the  civilians  borrowed  the  law  Prec.  in  Ch.  300  ;  2  Kent  Com.  445. 

of  giftsvcajtso  mortis  from  the  Greeks.  And  see  Drury  v.  Smith,  1  P.  Wms. 

And  in  his  note  ib.,  instances  of  such  404  ;  Lawson  v.  Lawson,  1  P.  Wms. 

donations  are  referred  to,  in  the  Odys-  440.    Kent  takes  Jones  v.  Selby,  supra 

say,  b.  17,  v.  78,  from  Telemachus  to  (a.d.  1710),  as  the  earliest  English 

Piraeus,  and  from  Hercules,  in  the  Al-  case.    But  in  1708,  Hedges  v.  Hedges 

cestis  of  Euripides,  v.  1020.    But  such  (Prec.   in    Ch.    269)   was    decided, 

gifts  were  probably  made  much  ear-  wherein  the  Lord  Chancellor,  though 

lier.     See  Gen.  xlviii.  22 ;  Plutarch's  not  passing  upon  the  doctrine   spe- 

Solon ;  Schoul.  Wills,  §  6.     See  also  cially,  was  led  to  point  out  the  dif- 

author's  article  Law  Quarterly  Re-  ference  between  a  legacy  and  donatio 

view  (English),  October,  1886.  causd,  mortis,  in  accordance  with  a 

rule  already  admitted  to  exist. 
135 


§  137  GIFTS   OF   PEESONAX.  PEOPBETY.  [PAET  V. 

that  Bracton  and  Swinburne,  of  the  early  writers,  had  made 
the  civil  law  of  donations,  as  laid  down  in  the  Institutes, 
somewhat  familiar  to  the  English  lawyers ;  and  that  this 
kind  of  gift  was  not  altogether  new  in  practice  even  at  that 
early  period.  But  the  clear-headed  Chancellor,  referring  to 
a  description  of  these  Roman  gifts  in  Swinburne,  since  ad- 
mitted to  be  inaccurate,  as  consisting  of  three  several  kinds, 
showed  here  a  determination  to  found  an  independent  Eng- 
lish law  of  gifts  causd  mortis/  they  were  not,  he  said,  to  be 
allowed  in  England  farther  than  the  civil  law  on  that  head 
had  been  received  and  allowed.  And  admitting  that  the 
civil  law  might  sometimes  dispense  with  delivery  in  gifts  of 
this  description,  he  laid  down  the  English  rule  as  one  which 
required  delivery  throughout.  "The  consequence  is,"  he 
says,  "  that  by  the  civil  law,  as  received  and  allowed  in  Eng- 
land, and  consequently  by  the  law  of  England,  tradition  or 
delivery  is  necessary  to  make  a  good  donation  mortis  causd." ^ 
So  this  mode  of  transfer  came  into  our  law  with  the  gift 
Ijualities  quite  prominent. 

§  137.  Gifts  Caust  Mortis  contrasted  with  Ordinary  Gifts, 
Legacies,  etc.  It  might  not  be  easy  to  say  with  precision 
whether  a  gift  causd  mortis  is  an  imperfect  gift,  to  take  effect 
only  on  a  condition  precedent ;  or  a  vested  gift,  defeasible  on 
subsequent  conditions  :  it  appears  to  be  regarded  now  in  the 
one  aspect,  and  now  in  the  other  ;  but  the  latter  aspect  is  the 
better  one.^    At  aU  events,  such  gifts  are  distinguishable  on 

1  Ward  V.  Turner,  2  Ves.  Sen.  436.  vel  si  eum  donationis  poenituisset,  ant 

How  far  delivery  is  still  to  be  deemed  prior  decesserit  is  cui  donatum  sit." 
essential  is  considered.post.   The  cor-  ^  gee  Basket  v.  Hassell,  107  U.  S. 

rectness  of  the  following  Latin  defini-  602.     A  gift  causS  mortis  must  be 

tion,  and  the  inaccuracy  of  Swinburne,  completely  executed,  precisely  as  re- 

pt.  1,  §  7,  pi.  2,  in  setting  forth  three  quired  in  the  case  of  gifts  inter  vivos, 

species  of  donations,  is  noticed  by  subject  to  be  divested  by  the  happen- 

liord  Loughborough  in  Tate  v.  Hil-  ing  of  any  of  the  conditions  subse- 

bert,   2  Ves.    Jr.    119.     This  Latin  quent ;  that  is,  upon  actual  revoca- 

definition  is  from  the  Institutes  of  tion  by  the  donor,  or  by  the  donor's 

Justinian,  lib.  ii.  tit.  §  1:    "Mortis  surviving  the  apprehended  peril,  or 

causa  donatio  est,  quae  propter  mortis  outliving  the  donee,  or  by  the  occur- 

fit  suspicionem  ;  cum  quis  ita  donat  rence  of  a  deficiency  of  assets  neces- 

ut  si  quid  humanitOs  ei  contigisset,  sary  to  pay  the  debts  of  the  deceased 

haberet  is,  qui  accipit ;  sin  autem  su-  donor.    These  conditions  are  the  only 

pervixisset  is,  qui  donabit,  reclperet ;  qualifications    that  distinguish  gifts 
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principles  from  legacies.  For  that  title  whicli  passes  on  deliv- 
ery is  so  far  perfected  in  the  donee  before  the  donor's  death, 
that  the  property  does  not  become  liable  to  contribution  with 
legacies  in  case  the  assets  prove  insufficient  for  the  settlement 
of  debts,  but  is  only  subject  to  creditors  on  the  broader  prin- 
ciple that  perfected  gifts  must  not  prevail  to  the  extent  of 
defrauding  persons  with  prior  rights.^  Nor,  upon  a  like 
reasoning,  can  the  requirements  of  the  statutes  of  wills, 
regarding  formalities  of  execution  and  probate,  the  appoint- 
ment of  a  legal  representative,  or  the  common  incidents  of 
administration,  have  any  application  to  this  class  of  transfers. 
The  will  which  gives  a  legacy,  too,  may  have  been  made  long 
before  the  testator  apprehended  death ;  but  the  gift  causd 
mortis  springs  out  of  the  peril  as  really  apprehended. 

On  the  other  hand,  a  gift  causd  mortis,  even  after  passing 
the  formalities  of  delivery,  differs  from  gifts  inter  vivos  at 
our  law,  not  only  in  setting  up  the  condition  of  death,  but  in 
further  being  subject  to  revocation  by  the  donor  himself,  and 
requiring  that  the  donee  actually  survive  him.  Kent  says 
that  it  was  a  disputed  point  with  the  Roman  civilians  whether 
such  donations  resembled  a  proper  gift  or  a  legacy  ;  but  that 
the  correct  opinion  finally  established  was,  that  while  a  gift 
was  irrevocable,  a  gift  causd  mortis  was  conditional  and  rev- 
ocable and  of  a  testamentary  character,  and  made  in  appre- 
hension of  death.  2  In  the  early  opinion  of  the  English 
chancery  courts,  the  gift  causd  mortis  was  regarded  as  a  mere 
testamentary  disposition.  ^  Blackstone  has  ranked  these  trans- 
fers, together  with  legacies,  under  title  by  will  and  adminis- 
tration ;  and  our  later  elementary  writers  on  these  subjects 
usually  treat  of  gifts  causd  mortis  in  the  same  connection.* 

§  138.  The  Same  Subject.  —  The  truth  is,  that  gifts  causd 
mortis  occupy  a  middle  ground  between  ordinary  gifts  and 

mortis  cawsS  and  inter  vivos.    Mr.  "  2  Kent  Com.  444. 

Justice  Matthews,  ib.  609.  '  See  Jones  v.  Selby,  Free,  in  Ch. 

1  2  Kent  Com.  448,  n. ;  Marshall  300  (a.d.  1710). 
V.  Berry,  13  Allen,  43,   46 ;  Bouv.  *  2  Bl.  Com.  514 ;  1  Wms.  Ex'rs, 

Diet.  "  Gifts  ; "  Moore  v.  Darton,  4  pt.  2,  bk.  2,  ch.  2,  §  4  ;  3  Redf.  Wills, 

De  G.  &  Sm.  517.    And  see  supra,  2d  ed.  322  et  seq. 
§  113  et  seq. 
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legacies ;  in  some  respects  they  partake  of  the  nature  of  a 
contract  transaction,  in  others  they  are  testamentary.  And 
so  was  it  with  the  Roman  donation.  The  civilians  have 
pointed  out  no  less  than  eight  points  of  similarity  which  such 
donations  bore  to  legacies,  and  four  points  in  which  they 
were  quite  dissimilar,  in  some  of  which  respects  the  gift  causd 
mortis  of  our  law  presents  a  parallel.^  Nor  have  our  writers 
and  the  courts  failed  to  enlarge  upon  the  particulars  which 
on  the  one  hand  clearly  distinguish  such  transfers  from  lega- 
cies, and,  on  the  other,  from  gifts  inter  vivos.^  In  no  respect 
is  the  gift  causd  mortis  so  closely  allied  to  the  former  species 
of  property  as  in  the  incomplete,  ambulatory,  revocable  char- 
acter of  the  transfer  while  the  donor  lives  ;  while  its  chief 
characteristic  as  a  gift  at  English  and  American  law  must 
be  seen  in  the  delivery  formalities  which  attend  its  due 
execution. 

Whatever  is  designed  to  take  effect  as  a  gift  causd  mortis 
must  be  carefully  distinguished  from  intended  testamentary 
dispositions.  Thus,  if  a  person,  with  a  view  to  approaching 
death,  should  make  a  will  which  fails  of  complete  execution 
under  the  statute,  this  abortive  testamentary  act  cannot  be 
construed  into  a  valid  gift  causd  mortis.^  For  the  formalities 
attending  a  will  are  one  thing,  and  the  formalities  of  a  gift 
causd  mortis  quite  another.  Nor  can  instruments  in  writing 
utterly  wanting  the  mutual  formalities  and  the  binding  con- 
sideration which  should  attend  contracts  be  sustained  as 
enforceable  contracts  after  the  death  of  the  party  executing, 
when  the  design  was  manifestly  that  of  making  a  voluntary 
gift  to  take  effect  after  death.*    Any  promise  to  give,  which 

i  Colquhoun  Eom.  Law,  §  1072.  assets.    But  this  analysis  is  far  from 

2  In  1  Wms.  Ex'rs,  7th  Eng.  ed.  satisfactory. 
781,  the  differences  are  thus  pointed  »  Miller  v.  Jeffiress,  4  Gratt.  472 ; 

out :  I.  Unlike  a  legacy,  because  (1)  Stone  v.  Gerrish,  1  Allen,  175 ;  Grat- 

probate  isunnecessary ;  (2)  executor's  tan  v.  Appleton,  3  Story,  755  ;  Mech- 

assent  is  unnecessary.     II.  Unlike  a  ling's  Appeal,   2   Grant    Gas.   157 ; 

gift  inter  vivos,  because  (1)  it  is  revo-  Hamor  v.  Moore,  8  Ohio  St.  239. 
cable  under  circumstances  ;  (2)  it  may  *  Stone  v.  Gerrish,  1  Allen,  175  ; 

be  made  to  donor's  wife  ;    (3)  it  is  Hamor  v.  Moore,  8  Ohio  St.  239.    In 

liable  to  legacy  duty  ;  (4)  it  is  liable  Stone  v.  Gerrish  a  person  executed 

to  debts  of  testator  on  deficiency  of  and  delivered  an  instrument  under 
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is  meant  to  take  effect  only  after  the  decease  of  the  party 
promising,  and  is  unaccompanied  by  that  mode  of  delivery 
recognized  in  gifts  causd  mortis,  must  be  regarded  as  nudum 
pactum  and  unenforceable  ;  unless  some  legally  binding  con- 
sideration interposed  may  support  it  as  a  contract,  or  a  solemn 
execution  bring  it  up  to  the  footing  of  a  will.^ 

So,  too,  should  an  intended  gift  causd  mortis  be  distin- 
guished from  that  which  was  meant  to  be  a  gift  inter  vivos. 
For  the  requisities  of  these  gifts  and  the  consequences  of  a 
transfer  are  not  identical,  and  circumstances  which  could  not 
affept  the  one  might  utterly  invalidate  the  other.  Thus,  one 
might  make  a  gift  which  if  inter  vivos  would  be  irrevocable, 
but  if  causd  mortis  might  be  revoked.  As  controversies  of 
this  character  will  frequently  arise  after  a  donor's  death,  the 
formalities  in  either  case  being  usually  slight,  it  is  often  hard 
to  say  to  which  class,  upon  defects  presented,  the  gift  should 
be  appropriately  referred ;  but  where  delivery  was  made 
under  such  near  approach  of  death  as  consists  with  the  sup- 
position that  the  giver  contemplated  it,  a  gift  causd  mortis 
will  be  presumed  rather  than  the  ordinary  gift  inter  vivos.^ 
Under  such  circumstances  the  giver  need  not  expressly  de- 
clare that  his  gift  is  accompanied  by  the  condition  of  death 
from  the  existing  peril,  for  the  law  will  infer  it  for  him.^ 

§  139.  Grift  CausS.  Mortis  ;  distinguished  from  a  Contract  or 
Transfer  upon  Consideration.  —  A  gift  causd  mortis  is,  like  any 
other  gift,  substantially  a  gratuitous  transfer.  Nor  does  grat- 
itude, family  affection,  or  other  like  motive  prompting  the 
donor  to  its  execution  render  it  otherwise.  Yet  services 
might  be  rendered  by  a  party  in  the  expectation  of  just  com- 
pensation from  the  estate,  or  even  upon  some  distinct  under- 
standing that  a  legacy  would  be  bestowed  in  return.     And 

seal,  purporting  to  direct  his  admin-  '  Merchant  v.  Merchant,  2  Bradf . 

istrator  to  pay  a  certain  sum  to  A.  (N.  Y.  Surr.)  432  ;  Delmotte  v.  Taylor, 

The  payment  directed  was  by  way  of  1  Redf.  (N.  Y.  Surr.)  417  ;  1  Wms. 

gratuity,  and  the  deed  was  not  wit-  Ex'rs,  7th  Bng.  ed.  772. 

nessed  by  as  many  persons  as  the  '  lb. ;  Gardner  v.  Parker,  3  Madd. 

statute    required    for    testamentary  184  ;  Staniland  v.  Willott,  3  Mac.  &  G. 

writings.  674,  675.    Aliter,  where  a  gift  inter 

1  See  Frost  v.  Frost,  33  Vt.  639 ;  vivos  was  plainly  intended.   Edwards 

Basket  v.  Hassell,  107  U.  S.  602.  v.  Jones,  1  Myl.  &  Or.  226. 
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here,  once  more,  the  idea  of  a  gratuity  should  be  separated 
from  that  of  legal  and  binding  consideration,  in  case  a  claim 
is  brought  against  the  estate  of  the  deceased  party  who  has 
received  benefits  by  the  party  who  rendered  them.  The 
mortuary  gift  may  fail  for  informality  ;  not  so,  however,  the 
mutual  contract  for  recompense.  Hence,  if  a  gift  causd 
mortis  were  promised,  partly  from  motives  of  affection  and 
partly  upon  consideration  of  services  rendered,  and  the  gift 
failed  for  want  of  formality,  the  question  would  be  not  so 
much  what  was  the  amount  of  the  gift  per  se,  as  what  was 
the  understood  amount  of  recompense. ^ 

The  transfer  of  property  in  one's  sickness  may  be  by  way 
of  recompense,  payment,  or  sale  on  sufficient  consideration, 
and  not  by  way  of  gift  at  all.^ 

§  140.  General  Division  of  Subject  for  this  and  Succeeding 
Chapters.  —  The  peculiar  features  of  these  death-gifts  at  our 
law,  and  the  modifications  under  which  the  Roman  doctrine 
of  donations  causd  viortis  has  been  admitted  into  the  juris- 
prudence of  England  and  America,  will  further  appear  in  the 
course  of  this  and  the  succeeding  chapters.  The  law  of  gifts 
causd  mortis  wUl  be  treated  at  length  under  the  following 
heads:  (1.)  the  capacity  of  parties  to  the  gift;  (2.)  the 
property  which  may  be  given  ;  (3.)  expectation  of  death ; 
(4.)  the  method  of  executing  the  gift,  including  delivery; 
(5.)  the  effect  of  execution  as  between  donor  and  donee,  in- 
cluding revocation  of  the  gift ;  (6.)  the  effect  of  execution 
as  to  third  persons,  including  the  donor's  creditors ;  (7.) 
qualified  gifts  causd  mortis  ;  (8.)  general  policy  of  such  gifts. 

§  141.  As  to  Capacity  of  Parties  to  the  Gift ;  Donor's  Testa- 
mentary or  Contract  Capacity.  —  C^O  ^^  ^^  ^^  capacity  of  par- 
ties to  the  gift.  Of  the  general  rules  of  mental  incapacity 
and  fraud  as  applicable  to  gifts  we  have  already  spoken,  the 
usual  standard  being  that  of  contracts.^  But  gifts  causd 
mortis  present  some  singular  aspects ;  and  it  might  be  a  fair 

.     1  Frost  V.  Frost,  33  Vt.  639.    Sem-         2  McCarty    v.    Kearnan,    86    111. 
hie  that  this  principle  might  have     291. 
availed   the  claimant    in    Stone    v.  '  See  supra,  §§  58,  59. 

Gerrish,  1  Allen,  175. 
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question  whether  the  mental  test  should  not  be  testamentary 
rather  than  contract  capacity.  By  the  imperial  law  of  Rome, 
whoever  would  make  a  donation  in  contemplation  of  death 
must  have  been  capable  of  making  a  testament ;  and  Ulpian 
has  noted  various  classes  of  persons  —  such  as  those  deaf  and 
dumb,  Christian  apostates,  and  so  on  —  who  could  contract, 
and  yet  were  disqualified  from  making  a  donatio  causd  mortis, 
for  want  of  testamentary  capacity.^ 

But  as  the  formalities  attending  the  execution  of  the 
Roman  donation  causd  mortis  partook  far  more  of  the  testa- 
mentary character  than  the  corresponding  gifts  of  our  law,  — 
certain  writings  in  presence  of  witnesses  being  required,  — 
the  two  cases  cannot  be  deemed  quite  analogous.  Our  gifts 
inter  vivos  certainly  rank  with  contracts.  And  while  wills 
are  usually  made  with  reference  to  a  general  disposition  of 
one's  whole  estate,  real  and  personal,  gifts  causd  mortis  are 
still  for  the  most  part,  and  some  will  say  altogether,  solitary 
and  exceptional  transfers,  with  the  formalities  attendant  upon 
gifts  inter  vivos.  And,  from  another  point  of  view,  there  is  a 
decided  difference  between  wills  and  gifts  ;  for  a  testamen- 
tary disposition  may  be  planned  and  executed  whenever  the 
owner  of  property  sees  fit  to  do  so  in  the  exercise  of  a  sound 
and  disposing  mind  and  memory ;  whereas  the  gift  causd 
mortis  should,  properly  speaking,  be  made  in  the  closer  con- 
templation of  approaching  death,  often,  too,  under  circum- 
stances when  the  mind  is  little  likely  to  be  clear  and  the  will 
unfettered.  Why  might  it  not  be  said,  then,  in  the  absence 
of  positive  adjudication,  that  the  test  of  mental  capacity  here 
is  essentially  that  of  mental  capacity  for  the  gift  causd  mortis  ; 
and  not,  as  an  arbitrary  test,  either  that  of  testamentary 
capacity  or  ordinary  contract  capacity  ? 

Any  such  gift  so  far  as  it  largely  diminishes  the  giver's 
general  estate,  or  any  number  of  such  gifts  made  contempo- 
raneously to  different  parties,  would  seem,  then,  to  call  for 
evidence  of  that  sound  and  disposing  mind  capable  of  appre- 
ciating one's  full  relation  to  the  proper  objects  of  his  bounty, 
which  is  the  usual  testamentary  test.  But  otherwise,  and 
1  See  Pand.  39,  5,  7,  §  6 ;  Colquhoun  Rom.  Law,  §  1069. 
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especially  where  some  trifling  memento  is  given  accompanied 
by  delivery,  the  test  of  ordinary  gifts  or  contracts  might 
fairly  suffice.^  That  gifts  causd  mortis  ought  under  all  cir- 
cumstances to  be  jealously  scrutinized,  and  set  aside  without 
hesitation  in  every  case  of  doubt,  since  the  opportunities  are 
peculiarly  favorable  for  one  in  attendance  upon  a  dying  man 
to  influence  unduly  the  disposition  of  his  effects,  and  even  to 
appropriate  without  permission  what  one  might  afterward 
claim  as  a  gift,  the  decisions  abundantly  show.^  The  absence 
of  other  persons  adversely  interested  under  such  circum- 
stances makes  it  the  more  incumbent  upon  the  claimant  to 
show  the  bond  fides  of  the  transfer.^ 

§  142.  The  Same  Subject.  —  To  confine,  however,  our  dis- 
cussion more  closely  to  the  classes  of  persons  absolutely  dis- 
qualified by  the  law,  it  would  appear  that,  with  reference  to 
gifts  causd  mortis,  the  principles  which  regulate  testamentary 
capacity  rather  than  contract  capacity  are  favored  in  some  of 
our  States,  as  under  the  Roman  law.  But  the  inclination 
of  the  courts  in  other  States  is  precisely  opposite.  Thus,  in 
New  Hampshire,  it  is  held  that  the  wife's  gift  causd  mortis  is, 
like  her  will,  valid  only  by  the  husband's  consent.*  In  Massa- 
chusetts, on  the  other  hand,  the  sweeping  language  of  the  mar- 
ried women's  acts,  which  allow  the  wife  to  bargain,  sell,  and 
convey,  and  enter  into  any  contracts  with  reference  to  her 
separate  property,  in  the  same  manner  as  if  she  were  sole,  is 
held  quite  sufficient  to  empower  her  to  make  a  valid  gift 
causd  mortis,  independently  of  the  statute  of  wills. ^ 

1  See  opinion  in  Crum  v.  Thomley,  favors  the  policy  of  such  gifts  more 

47  111.  192.  highly  than  might  be  elsewhere  con- 

^  Shirley  v.   Whitehead,    1   Ired.  ceded. 
Ch.  130 ;   Buncombe  v.  Richards,  46  *  Jones  *.  Brown,  34  N.  H.  439 ; 

Mich.  166  ;  19  Ch.  D.  603 ;  Thorp  v.  Sch.  Hus.  &  Wife,  §§  441,  469.    See 

Amos,  1  Sandf.  Ch.  26  ;  supra,  §  60.  Moore  v.  Darton,  4  De  G.  &  Sm.  517. 
And  see  post  as  to  delivery.  s  Marshall  v.  Berry,  13  Allen,  43. 

'  lb.    The  transaction  should  be  Says  Wells,  J.,   of   the   gift  caus& 

scrutinized    carefully    to    ascertain  mortis ."  Although  it  is  of  a  testa- 

whether  it  was   freely  and   intelli-  mentary  character  in  some  of  its  in- 

gently  performed,   because  there  is  cidents,  .  .  .  yet,  inasmuch  as,   by 

much  room  for  fraud  and  mistake,  our  law,  an  actual  delivery,  or  some 

See  Ellis  v.  Secor,  31  Mich.  185.    In  equivalent  act,  by  the  donor,  in  his 

this  case  the  opinion  of  the  court  lifetime,  is  necessary  to  its  validity, 
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§  143.  The  Same  Subject ;  Other  Questions  of  Capacity  as  to 
Parties.  —  Other  questions  of  capacity  have  arisen  respecting 
the  parties  who  occupy  the  marital  relation,  and  their  gifts 
causd  mortis.  Thus,  the  validity  of  such  a  gift  to  the  donor's 
wife  has  long  been  set  forth  by  common-law  writers,  as  an 
incident  which  quite  distinguishes  this  kind  from  gifts  inter 
vivos.^  The  incident  now  survives  the  distinction ;  for, 
doubtless,  a  gift  causd  mortis  from  husband  to  wife  is  as  good 
as  before,  while  such  gifts  inter  vivos  are  to  be  deemed  no 
longer  inevitably  void.^  Nor,  in  a  case  free  from  fraud  or 
undue  influence,  does  there  appear  any  good  reason  why  a 
wife  may  not  make  her  own  husband  the  donee  eausd  mortis 
of  property  belonging  to  her  separate  use.^  Gifts  of  this 
character,  like  those  inter  vivos,  may,  of  course,  be  made 
from  parent  to  child ;  and  so,  too,  from  a  child  of  suitable 
capacity,  acting  freely  and  voluntarily,  to  his  parent.* 

§  144.  As  to  the  Property  given;  -whether  Gift  may  embrace 
Donor's  Whole  Property.  —  (2.)  As  to  the  property  which  may 
be  given.  At  the  outset,  it  should  be  asked  whether  a  gift 
causd  mortis  may  embrace  the  whole  of  the  donor's  property. 

The  Roman  law  in  this  respect  was  changed  by  legislation 
from  time  to  time,  for  the  protection  of  the  heir  as  against 
excessive  dispositions,  whether  by  legacy  or  gift.  By  the 
Twelve  Tables,  the  power  of  an  unlimited  disposition  had 
been  conceded  ;  and  that  the  heir  might  not  be  stripped  of 
his  patrimony,  the  Furian  law  was  enacted  (about  B.C.  183), 
which  made  a  thousand  asses  the  maximum  that  any  legatee 
or  donee  causd  mortis  could  take.  According  to  Gains,  this 
law  failed,  because  a  testator  with  five  thousand  asses  might 
distribute  the  whole  property  among  five  legatees  or  donees, 

we  think  it  must  be  regarded  as,  in     526 ;    Turpin  v.  Thompson,  2  Met. 
its  essential  character,  a  gift."  (Ky.)  420;  Meach  v.  Meach,  24  Vt. 

1  1  Wms.  Ex'rs,  7th  Eng.  ed.  781 ;      591. 

2  Kent  Com.  445  ;   Bouv.  Diet.  Do-  '  Caldwell  v.  Renfrew,  33  Vt.  213. 

natio  Mortis  Caush.    See  Sch.  Hus.  And,   as   to   the  wife's    gift    causd, 

and  Wife,    §§   370,'  384,  as  to  the  mortis,    see    further,    Lawrence    v. 

modem  rule  of  gifts  inter  vivos  from  Bartlett,  2  Allen,  36  ;   Sch.  Hus.  and 

hu.sband  to  wife ;   also  lb.  §  441,  as  "Wife,  §  469. 
to  the  husband's  gift  causCl  mortis.  *  Baxter  v.  Bailey,  8  B.  Monr.  336  ; 

2  Gardner  v.  Gardner,  2a  Wend.  Thompson  v.  Thompson,  12  Tex.  327. 
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and  leave  the  heir  empty-handed.  Next  came  the  Voconian 
law  (about  B.C.  169),  which  declared  that  no  such  legatee 
or  donee  should  take  more  than  the  heir ;  but  this  likewise 
failed,  because  the  ancestor  might  distribute  the  estate  among 
such  a  multitude  of  legatees,  that  the  heir's  portion  would  be 
too  small  to  justify  him  in  undertaking  the  burden  of  succes- 
sion. Finally,  the  Falcidian  law  (B.C.  40)  was  passed,  which 
prohibited  giving  away,  in  legacies  and  donations  oausd  mor- 
tis, more  than  three-fourths  of  one's  entire  estate,  whereby  at 
least  one-fourth  of  the  property  was  secured  to  the  heir;  and 
that  collar,  once  slipped  on,  held  fast.^ 

This  curious  contest  between  State  and  citizen,  in  which 
the  latter,  aided  no  doubt  by  the  cunning  of  legal  advisers, 
contrived  so  long  to  evade  the  spirit  while  conforming  to  the 
letter  of  the  law,  is  not  without  its  lesson  for  modern  legis- 
lators. Our  own  statutes  appear  less  solicitous  for  the  heir; 
but  provisions,  somewhat  resembling  those  of  the  Falcidian 
law,  are  sometimes  introduced  into  our  legislation  for  the 
benefit  of  husband  or  wife.^  And,  while  it  would  be  diiB- 
cult  to  say  just  how  large  a  proportion  of  one's  estate  might 
or  might  not  be  bestowed  by  a  gift  eausd  mortis,  indepen- 
dently of  positive  legislation,  the  doctrine  has  been  sometimes 
maintained  of  late  that  gifts  causd  mortis  cannot  prevail  to 
the  extent  of  an  utter  disposition  of  all  the  donor's  personal 
property,  since  the  effect  might  be  to  set  at  naught  the 
wholesome  provisions  of  our  statutes  of  wills.^ 

§  145.  The  Same  Subject.  —  This  is  certainly  a  strong  posi- 
tion for  general  policy;  but  only  tenable  in  the  legal  sense  on 
the  assumption  that  it  is  best  to  make  a  final  stand  against 
these  informal  death-bed  dispositions,  regardless  of  all  prece- 
dent. For,  as  it  has  been  contended,  on  the  other  hand,  no 
English  or  American  case  can  be  found  up  to  1851,  where  any 
attempt  has  been  made  to  limit  the  operation  of  a  gift  causd 
mortis  on  account  of  the  comparative  or  absolute  extent  of 

1  Gaius,  §§  224-227.  v.  Berry,  13  Allen,  43  ;   Seabright  v. 

2  See  Soh.  Hus.  and  Wife,  §  464.        Seabright,  28  W.  Va.  412  ;   Gano  v. 
»  Headley  v.  Kirby,  18  Penn.  St.     Fisk,  43  Ohio  St.  462. 

326.    And  see  Wells,  J.,  in  Marshall 
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the  property  disposed  of ;  and  if  a  man  of  great  worldly  pos- 
sessions may  hand  over,  in  his  last  illness,  securities  to  the 
amount  of  thousands  of  dollars,  and  so  far  modify  his  will,  it 
is  not  easy  to  say,  with  our  eyes  open  to  the  decisions,  that 
an  humble  laborer,  having  only  a  hundred  dollars  laid  by  in 
his  strong-box,  may  not  deliver  his  money  as  well.^  And  if 
such  a  gift  of  one's  whole  personal  property  is  void,  what 
exact  proportion  thereof  will  be  transmissible  ? 

§  146.  The  Same  Subject ;  Conflicting  Decisions  considered. 
—  But  the  two  modern  cases  which  thus  antagonize  in  prin- 
ciple differed  considerably  in  fact.  Both  were  American  cases, 
and  decided  at  about  the  same  time :  the  one,  in  1851,  in 
Pennsylvania ;  ^  the  other,  soon  after,  in  Vermont,  in  1852.^ 
In  the  Pennsylvania  case,  the  disposition  set  up  as  a  gift 
eausd  mortis  was  to  a  sister-in-law,  as  against  the  next  of  kin, 
and  consisted  of  clothing,  various  articles  of  jewelry,  trunks, 
teaspoons,  a  promissory  note,  and  a  bank  book;  all  of  which 
a  dying  woman  was  claimed  to  have  fully  given  by  merely 
handing  over  keys,  and  saying  to  this  donee,  "All  that  I 
have  is  here,  and  all  is  yours ;  "  or  other  words  to  that  efPect. 
The  attempt  to  establish  a  will  utterly  disinheriting  kindred 
by  little  else  than  a  donor's  word  of  mouth  could  hardly  have 
been  more  palpable.  On  the  other  hand,  the  Vermont  case 
presented  a  disposition  from  husband  to  wife,  which  was 
clearly  evidenced  by  a  deed  of  gift  carefully  expressed  and 
executed  in  a  most  deliberate  manner ;  and  there  are  intima- 
tions in  the  opinion  that  the  delivery  was  yet  more  formal. 
These  cases  might,  perhaps,  be  reconciled,  as  concerns  the 
present  inquiry,  by  the  suggestion  that  distinct  articles  of 
value  and  distinct  species  of  personal  property,  requiring  in 
themselves  different  modes  and  acts  of  delivery,  are  not  to  be 
considered  as  embraced  in  one  single  contemporaneous  dis- 
position by  way  of  gift  causd  mortis,  where  the  evidence  of 
perfect  and  deliberate  intention  on  the  donor's  part,  accom- 
panied by  suitable  delivery,  is  not  conclusive ;  that,  as  a 
general   rule,  complex  dispositions   by  a  gift  causd  mortis, 

1  Meach  v.  Meaoh,  24  Vt.  591.  »  Meaoh  v.  Meach,  24  Vt.  591. 

2  Headley  v.  Kirby,  18  Penn.  St.  326. 
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whether  of  various  distinct  species  of  property  made  all  to  a 
single  person,  or  of  sundry  chattels  made  among  various  indi- 
viduals, on  a  single  occasion,  are  not  to  be  favored,  because 
too  closely  resembling  informal  wills,  especially  if  the  effect 
be  to  greatly  prejudice  the  rights  of  widow,  husband,  and 
next  of  kin ;  and  that  such  involved  and  sweeping  gifts,  if 
sustainable  at  all,  are  only  so  on  clear  and  consistent'  evi- 
dence of  a  sound  and  disposing  mind  and  memory  in  the 
donor  amounting  to  testamentary  capacity,  of  freedom  on  his 
part  from  fraud  and  undue  influence,  considering  all  the 
surroundings,  and  of  suitable  acts  of  delivery,  applied  accord- 
ing to  the  subject-matter  to  the  several  species  of  property 
and  the  several  donees.  For  gifts  causd  mortis,  if  admissible 
to  the  extent  of  disposing  of  the  whole  or  the  greater  part  of 
one's  personal  estate,  are  accompanied  by  legal  formalities  so 
slight  at  the  best  that  they  call  for  little  favor  when  they 
purport  to  dispose  in  the  mass  of  that  which  should  either  be 
specifically  separated  and  delivered,  or  else  bestowed  by  a 
will  duly  executed.^ 


1  In  thus  intimating  the  opinion 
that  a  gift  caus&  mortis  may  be  good 
in  some  cases,  notwithstanding  it 
in  efiect  disposes  of  all  one's  per- 
sonal property,  we  do  not  mean  to 
sustain  the  views  of  Chief  Justice 
Eedfield  in  Meach  v.  Meach,  24  Vt. 
591  (which  presents  some  peculiar 
aspects  for  consideration  elsewhere) , 
utterly,  and  without  qualification,  as 
against  those  very  clearly  and  sensi- 
bly expressed  in  Headley  v.  Kirby, 
18  Penn.  St.  326  ;  but  rather  to  rec- 
oncile the  cases,  if  possible,  hold 
fairly  to  the  authorities  of  the  past, 
and  treat  the  question  as  one  which 
has  not  yet  been  passed  upon  by  the 
courts  in  all  its  bearings.  One  great 
objection  to  such  gifts  is,  that  where 
they  amount  to  a  full  disposition 
they  are  apt  to  be  complex,  as  was 
certainly  true  of  Headley  v.  Kirby, 
which  we  believe  to  have  been  rightly 
decided  on  its  general  merits.  But 
is  a  gift  coMsS  mortis  of  the  whole 
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necessarily  more  complex  than  of 
part  of  one's  property  ?  A  man  own- 
ing a  large  fortune  might  give  away 
mortgages,  notes,  bonds,  and  furni- 
ture, amounting  to  perhaps  a  quarter 
part  of  what  he  owned,  and  yet  the 
gift  would  be  quite  as  complex  as  in 
that  before  the  Pennsylvania  court. 
On  the  other  hand,  if  the  dying  wo- 
man had  there  deliberately  handed 
her  clothing  to  A.,  her  jewelry  to  B., 
the  promissory  note  to  C,  and  so  on, 
with  appropriate  acts  of  delivery  in 
each  case,  on  what  principle  could  it 
have  been  asserted  that  A.,  B.,  C, 
and  the  rest  had  not  each  a  valid  gift 
causd,  mortis?  or  that  A.'s  gift,  B.'s 
gift,  or  C.'s  gift  would  have  been 
valid,  if  nothing  had  been  given  to 
D.  ?  or  if,  again,  the  donor  had  held 
back  the  teaspoons,  and  given  the 
rest  of  the  things,  one  by  one,  to  A.? 
But  as  to  the  general  impolicy  of 
sustaining  these  extensive  disposi- 
tions, or  perhaps  gifts  causd  mortis 
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The  fact,  then,  that  such  gift  constitutes  the  principal  part, 
or,  indeed,  almost  the  whole,  of  the  donor's  property,  will 
not,  it  is  held,  necessarily  prevent  it  from  taking  effect.^ 
Only  perhaps  the  improvidence  or  injustice  of  some  gift  of 
this  kind  might  be  a  strong  circumstance  tending  to  show 
undue  influence  exerted  or  a  want  of  mental  capacity  in  the 
giver ;  ^  and  a  delivery  suitable  to  the  character  of  each  item 
of  property  should  be  made. 

§  147.  Gift  Caus^  Mortis  is  confined  to  Personal  Property; 
Corporeal  and  Incorporeal  Kinds  included.  —  A  gift  causd  mortis 
is  confined  to  personal  property,  and,  from  the  nature  of  the 
transfer,  cannot  extend  to  real  estate.*  It  embraces,  of  course, 
every  species  of  corporeal  personal  property,  —  such  as  furni- 
ture, books,  money,  gold-dust,  and  the  like.*  But,  as  to  in- 
corporeal personal  property,  the  law  has  undergone  changes. 
Originally  a  gift  causd  mortis  could  only  be  made  of  chattels 
which  passed  by  manual  delivery ;  then  bank-notes,  lottery- 


at  all,  without  the  solemnities  attend- 
ing mils,  that  is  a  different  matter. 
And  on  this  issue  the  language  of  the 
court  in  Headley  v.  Kirby  is  well 
worth  quoting :  ' '  The  gift  in  the  case 
before  us  professes  to  embrace  all 
the  donor's  property,  and  to  be  made 
in  prospect  of  death,  and  is  therefore 
a  will,  if  it  receive  the  sanction  of 
law.  .  .  .  This  case  is  so  entirely 
peculiar  in  its  character,  that  if  we 
take  our  statute  of  wills  as  the  gen- 
eral rule  for  such  dispositions,  as  we 
are  bound  to  do,  and  treat  the  cases 
of  donationes  mortis  caasS  as  excep- 
tions which  are  not  to  be  extended 
by  way  of  analogy,  then  we  are  clear 
of  all  embarrassment  as  to  the  prin- 
ciple on  which  the  case  is  to  be  de- 
cided. It  is  not  pretended  that  any 
gift  like  this  has  ever  been  held  good ; 
and  it  may  be  safely  declared  that 
no  mere  gift  made  in  prospect  of 
death,  and  professing  to  pass  all  one's 
property  to  another,  to  take  effect 
after  death,  can  be  valid  under  our 
statute  of  wills,  no  matter  what  de- 


livery may  have  accompanied  it.  If 
this  is  not  true,  then  it  is  plain  that 
the  statute  of  wills,  so  far  as  it  is  in- 
tended to  exclude  all  modes  of  dis- 
posing of  personal  property  at  death, 
which  it  does  not  provide  for,  is  re- 
pealed by  the  decisions  of  the  courts." 
And  see  §  197,  post. 

1  Michener  v.  Dale,  23  Penn.  St. 
59.  This  case  tends  to  limit  the 
doctrine  of  Headley  v.  Kirby,  18 
Penn.  St.  326.  And  see  158  Mass. 
592 ;  Thomas  v.  Lewis,  89  Va.  1 ; 
Seabright  v.  Seabright,  28  W.  Va. 
481 ;  Hatch  v.  Atkinson,  66  Me.  327. 

2  See  §  60  a. 

"  Bouv.  Diet.  Donatio  Mortis 
Causd,;  Meach  v.  Meach,  24  Vt.  591. 
But  one  might  make  a  gift  or  trans- 
fer inter  vivos  of  real  estate  by  a 
suitable  voluntary  conveyance ;  and 
real  and  personal  property  may  be 
given  together  inter  vivos.  Gilligan 
V.  Lord,  51  Conn.  562. 

*  Michener  v.  Dale,  23  Penn.  St. 
59. 
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tickets,  and  notes  regularly  indorsed  or  payable  to  bearer, 
were  added  by  tbe  decisions  ;  still  later,  on  the  principle  of 
assignment,  bonds  and  choses  in  action  generally ;  and  at 
length,  consistently  with  the  liberal  doctrines  of  equity  else- 
where noticed,  various  kinds  of  incorporeal  chattels,  where 
the  written  muniment  of  title  was  passed  over  with  the  in- 
tention of  transfer,  though  without  full  legal  formalities,  — 
as  in  the  case  of  bills,  notes,  certificates  of  deposit,  or  bonded 
securities  wanting  a  legal  indorsement.  ^  It  would  be  useless 
to  attempt  to  reconcile  the  earlier  and  later  authorities  in  this 
respect ;  for  in  the  matter  of  delivery  there  has  been  a  steady 
progression  in  favor  of  aiding  a  donation  intent  imperfectly 
executed,  whether  the  gift  be  inter  vivos  or  causd  mortis.^ 

So  great  is  the  change  which  the  influence  of  equity  has 
wrought  in  the  law  of  delivery,  that  a  bond  or  note  secured 
by  mortgage,  which  formerly  could  not  be  the  subject  of  a 
gift  causd  mortis  at  all,  is  now,  by  the  law  both  of  England 
and  America,  held  to  be  transferable  in  this  manner,  notwith- 
standing the  non-observance  of  full  formalities.^  And  so 
may  a  policy  of  insurance  on  the  donor's  life  be  given  away 
causd  mortis.*  Also  shares  of  stock ;  though  not,  according 
to  some  authorities,  without  a  regular  transfer  before  the 
donor's  death.^  Also,  subject  to  possible  formalities  of  deliv- 
ery, a  savings-bank  deposit ;  ®  also  a  banker's  certificate  of 
deposit,  although  purporting  to  be  not  transferable.'''     Our 

^  Duffield  V.  Elwes,  1  Bligh,  n.  s.  "  Duffleld  v.  Elwes,  1  Bligh,  n.  s. 

497 ;   Rankin  v.  Weguelln,  27  Beav.  497,  overruling  s.   c.  1  Sim.  &  Stu. 

309;    McConnell  i;.    McConnell,    11  239  ;  Brown  ij.  Brown,  18  Conn.  410  ; 

Vt.  290  ;  Southerland  v.  Soutlierland,  Hurst  v.  Beach,  5  Madd.  351  ;  Chase 

5  Bush.  591 ;  2  Kent,  447  ;  Chase  v.  v.    Redding,    13   Gray,  418  ;  Kift  v. 

Redding,  13  Gray,  418,  per  Shaw,  Weaver,  94  N.  C.  274.    Where  tho 

C.  J.  ;   Waring  v.  Edmonds,  11  Md.  donor  delivers  the  mortgage  but  not 

424  ;    Lee  v.  Boak,    11   Gratt.   182  ;  the  bond,  a  perplexing  question  may 

Gardner  v.  Gardner,  20  Wend.  526  ;  arise.     75  Hun,  541. 
Bates   V.   Kempton,    7    Gray,   382  ;  i  Witt  v.  Amis,  1  B.  &  S.  109. 

Westerlo  v.  De  Witt,  36  N.  Y.  340.  6  cf.     Lambert    v.    Overton,     13 

But  see  Overton  v.  Sawyer,  7  Jones  W.  R.  227  ;  Moore  v.  Moore,  L.  R. 

L.  6.  18  Eq.  474 ;  with  supra,  c.  2  ;  Grymes 

2  See  cases  as  to  delivery,  supra,  v.  Hone,  49  N.  Y.  17  ;  Morse  v.  Mes- 

c.  2,  and  infra,  c.  6 ;  Ellis  v.  Seoor,  ton,  152  Mass.  5. 
31  Mich.  185 ;  Basket  v.  Hassell,  107  ^  See  next  c. 

U.  S.  602.  7  Dillon,  Me,  44  Ch.  Dlv.  76. 
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modern  rule,  in  these  gifts  as  well  as  those  inter  vivos,  tends 
decidedly  to  support  delivery  with  suitable  intent  and  no 
further  formalities,  in  the  case  of  incorporeal  property  with 
its  written  muniment. 

The  obligation  of  the  donee  himself  is,  like  that  of  any 
stranger,  a  suitable  object  of  gift ;  such  gift  amounting  to  a 
forgiveness  of  the  gift.^  In  short,  any  chose  in  action,  or  chat- 
tel incorporeal,  short  of  the  donor's  own  obligation,  appears 
now  capable  of  being  made  the  subject  of  a  gift  causd  mortis.^ 

§  148.  Xizception  as  to  Gift  of  Donor's  o-vru  Promissory  Note, 
Contract,  etc.  —  But  this  limit  is  placed  to  gifts  causd  mortis 
of  incorporeal  chattels,  that  the  donor's  own  promise,  whether 
in  the  shape  of  promissory  note,  unaccepted  bill,  or  contract 
generally,  given  in  the  prospect  of  approaching  death,  and  only 
to  take  effect  at  or  after  his  death,  is  not  a  valid  gift  causd 
mortis.  This  point  is  at  last  settled  by  numerous  authorities.^ 
For  the  practical  result  of  sustaining  such  an  executory  con- 
tract would  be  to  enable  a  dying  man  to  make  informal  dis- 
position of  his  estate  by  creating  in  favor  of  his  friends,  at 
pleasure,  debts,  without  a  shadow  of  legal  consideration  to 
uphold  them.  Nor  is  a  draft  or  check  on  his  own  funds, 
unaccepted  and  unhonored  by  the  person  or  depositary  upon 
whom  it  is  drawn,  any  more  than  would  be  a  delivery-order 
upon  an  agent  who  failed  to  deliver  before  his  authority  was 
revoked,  a  valid  gift  causd  mortis ;  and  this,  no  matter  what 
bank  book  or  other  voucher  may  have  accompanied  such 
draft  or  cheek  as  a  mere  accessory  and  not  the  principal 
thing.*    In  other  words,  the  only  kind  of  incorporeal  prop- 


iLee  V.  Boak,  11  Gratt.  182 
Moore  v.  Darton,  4  De  G.  &  Sm.  517 
Dariand  v.  Taylor,  52  Iowa,  503 
Gardner  v.  Gardner,  22  Wend.  525 


mond  V.  Selllck,  10  Conn.  480 ;  Brown 
V.  Moore,  3  Head,  671 ;  Smith  v. 
Kittridge,  21  Vt.  238  ;  Starr  v.  Starr, 
9  Ohio  St.   74;    Harris  v.   Clark,  3 


c.  6,  post.  Corast.    93,    overruling    Wright    v. 

2  As  the  gist  of  the  rule  lies  in  the  Wright,  1  Cow.  598 ;  Gough  v.  Tin- 
capability  of  the  thing  for  a  complete  don,  8  E.  L.  &  Eq.  507  ;  Holmes  v. 
delivery  by  way  of  gift,  we  shall  re-  Roper,  141  N.  T.  64. 

cur  to  this  subject  more  in  detail  *  Bank  v.  Williams,  13  Mich.  282 ; 

under  methods  of  execution.  Beak's  Estate,  In  re,  L.  E.   13  Eq. 

3  Flint  V.  Pattee,  33  K  H.  520 ;  489  ;  Harris  v.  Clark,  3  Comst.  92 ; 
Parish  v.  Stone,  14  Pick.  198 ;   Kay-  McKenzie  v.  Downing,  25  Ga.  669. 
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erty  whicli  a  donor  may  thus  give  away  is  that  which  subsists 
at  his  death,  as  in  some  sense  a  third  party's  obligation  to  the 
donee,  or  perhaps  the  donee's  own  obligation,  which  the 
donor  meant  to  surrender,  but  nerer  the  mere  obligation  of 
the  donor  himself.^  Nor  is  such  an  intended  gift  helped  in 
effect  because  the  delivery  of  his  own  note  or  check  is  en- 
trusted to  some  third  person  for  such  a  delivery  after  death.^ 
§  149.  The  Same  Subject ;  English  Cases.  —  Let  US  examine 
this  doctrine,  with  its  reasons,  somewhat  in  detail,  since  the 
occasion  for  any  such  exception  to  the  general  rule  of  gifts 
causd  mortis  is  not  at  first  glance  apparent.  Lord  Lough- 
borough, in  Tate  v.  Hilhert,  appears  to  have  led  the  way; 
deciding  that  where  a  person,  in  his  last  illness,  gave  to  one 
donee  his  promissory  note  for  a  sum  of  money,  and  to  another 
a  cheek  on  his  banker,  payable  to  bearer,  which  was  not  real- 
ized before  his  death,  neither  gift  was  good.^  For  the  one, 
he  held,  was  no  transfer  of  property,  but  a  promise  ;  while 
the  other  was  meant  to  take  effect  presently  through  an 
agent  whose  authority  was  revoked  by  the  giver's  death. 
Though  Lord  Loughborough  held  to  old-fashioned  views 
concerning  the  delivery  of  negotiable  paper,  this  decision 
would  still  be  justified,  and  fairly  too,  upon  these  grounds. 
And  to  much  the  same  purport  is  the  language  of  RomUly, 
M.  R.,  as  recently  as  1868,  in  Hewitt  v.  Kaye,  where  the 
principle  is  more  fully  elucidated,  with  references  to  later 


1  This  doctrine  has  not  always  pre-  tained  as  a  gift  cauat  mortis  a  hill 

vailed,  however.     In  the  early  New  drawn  upon  a  goldsmith  by  a  dying 

York  case  of  Wright  v.  Wright  a  husband,  to  pay  £100  to  his  wife  to 

precisely  opposite  view  was    enter-  buy  her  mourning,  —  Lord  Lough- 

tained.     Wright  v.  Wright,  1  Cow.  borough's  later  suggestion,  that  the 

598.    But  in  one  State  after  another  drawing  of  the  bill  was  in  the  nature 

that  decision  has  since  been  ques-  of  an  appointment,  being  hardly  sat- 

tioned,  and  Harris  v.  Clark,  decided  Isfactory.    See  Lawson  v.  Lawson,  1 

in  1849  by  the  New  York  Court  of  P.  Wms.  441,  as  explained  in  Tate  v. 

Appeals,  upsets  it  entirely.     Harris  Hilbert,  2  Ves.  Jr.  Ill,  121. 
V.  Clark,  3  Comst.  93  ;  Flint  v.  Pat-  2  Sanborn  v.  Sanborn,  62  N.  H. 

tee  and  other  cases  cited  sMjjra.    The  631.    See  §  176. 
English  cases  now  fully  establish  the  »  Tate  v.  Hilbert,  2  Ves.  Jr.  111. 

same  rule  ;    not,   however,  without  And  see  Holliday  v.  Atkinson,  5  B.  & 

bringing  into  discredit  the  early  case  C.  SOI. 
of  Lawson  v.  Lawson,  which  sus- 
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English  cases  :  "  When  a  man  on  his  death-bed  gives  to 
another  an  instrument,  such  as  a  bond  or  promissory  note,  or 
an  I.  O.  U.,  he  gives  a  chose  in  action,  and  the  delivery  of  the 
instrument  confers  upon  the  donee  all  the  right  to  the  chose 
in  action  arising  out  of  the  instrument.  But  a  check  is  noth- 
ing more  than  an  order  to  obtain  a  certain  sum  of  money,  and 
it  makes  no  difference  whether  the  money  is  at  a  banker's 
or  anywhere  else.  It  is  an  order  to  deliver  the  money;  and 
if  the  order  is  not  acted  upon  in  the  lifetime  of  the  person 
who  gives  it,  it  is  worth  nothing."  ^  Here  a  testatrix  had 
given  a  check  at  night,  and  died  in  the  course  of  the  night, 
and  before  the  check  could  be  presented  for  payment.  And 
the  same  rule  as  to  checks  and  drafts  is  reaffirmed  in  a  later 
case,  where  a  donor  in  his  last  illness  accompanied  the  gift 
by  a  delivery  of  the  banker's  pass  book.^ 

§  150.  The  Same  Subject;  American  Cases.  —  Turning  to 
the  American  decisions,  we  find  this  later  doctrine  asserted 
with  more  positiveness ;  indeed,  vigor  and  breadth  of  appli- 
cation usually  distinguish  the  American  decisions  on  this 
whole  subject  of  modern  incorporeal  gifts  from  those  more 
tentative  and  cautious  of  the  English  equity  courts,  —  their 
judges,  with  an  inborn  reluctance  to  cut  loose  from  the  old 
precedents,  seeking  too  often  to  reconcile  the  irreconcilable, 
while  ours  overturn  whatever  precedents  are  in  the  way,  and 


1  Hewitt  V.  Kaye,  L.  E.  6  Eq.  198.  deposit-note    was    upheld,    militate 

2  Beak  v.  Beak,  L.  R.  13  Eq.  489.  against  the  general  principle  that  a 
We  are  not  to   understand    the  donor's  own  promissory  note  or  bare 

language  of  EomUly,  M.  R.,  above  promise,   by  whatever   writing  evi- 

quoted,  concerning  bonds,  promissory  denced,  cannot  be  the  subject  of  his 

notes,  and  I.  O.  U.'s,  as  tending  to  gift  causa  mortis.    And  see  Dillon, 

sustain  a  donor's    own  obligations,  Be,  44  Ch.  Div.  76.     So  that  the  latter 

as  distinguished  from  his  checks ;  for  continues,  doubtless,  the  law  of  Eng- 

this  would  be  contrary  to  the  current  land,  although   the    recent   English 

of  authorities ;  it  means  obligations  of  decisions    bear   more   directly  upon 

third  parties,  such  as  constitute  assets  the  validity  of  a  donor's  checks  and 

of  the  donor.    Cf.  Hevritt  v.  Kaye,  drafts. 

supra,  with  Tate  v.  Hilbert,  2  Yes.  The  gift  of  a  check  upon  a  banker 

Jr.  Ill ;  Gough  v.  Tindon,  8  E.  L.  &  payable  on  so  many  days'  notice,  and 

Eq.  507  ;  HoUiday  v.  Atkinson,  5  B.  in  fact  after  the  donor's  death,  is  not 

&  C.  501.     Nor  does  1  B.  &  S.  109,  a  good  gift  caasS  mortis.     Mead,  He, 

where  the   delivery  of  a  banker's  15Ch.  D.  651. 
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press  steadily  forward.  Tlie  Massachusetts  case  of  Parish  v. 
Stone  is  a  leading  case  to  the  point  that  a  donor's  own  prom- 
issory note,  payable  to  the  donee's  order,  cannot  be  the  sub- 
ject of  a  gift  causd  mortis ;  for  it  was  not,  in  effect,  as  the 
court  reasoned,  a  gift  of  the  money  represented  by  the  writ- 
ing. And  it  made  no  difference  that  the  donor  intended  a 
death-bed  gift ;  nor  even  that  his  object  was  the  praiseworthy 
one  of  equalizing  the  distribution  of  his  estate.^  And  the 
courts  of  Connecticut  and  Vermont  were  prompt  in  pro- 
nouncing against  the  same  dangerous  donations.^  For,  as 
was  urged  by  Judge  Waite,  as  early  as  1835,  in  Raymond  v. 
Sellick,  putting  the  decision  on  the  vantage-ground  of  public 
policy,  if  notes  executed  by  a  man  in  his  last  illness,  and 
without  consideration,  were  binding  upon  his  estate,  a  new 
method  would  be  devised  of  disposing  of  estates  without  the 
formalities  of  wills ;  and  serious  consequences  might  follow.* 
In  the  later  Vermont  case  of  Smith  v.  Kittridge,  the  court, 
upon  full  deliberation,  refused  to  sustain  a  promise  to  pay 
to  one's  order  so  much  money,  "  to  be  paid  out  of  my  estate 
after  my  decease."  For  it  was  in  no  sense  a  gift  causd  mor- 
tis ;  nor  could  it  be  supported  as  a  contract  between  the  par- 
ties, or  a  debt  against  the  testator  ;  the  intention  of  the  dying 
man  was  to  make  it  a  legal  claim  in  another's  favor  against 
his  estate,  on  the  mere  consideration  of  love  and  affection, 
which  is  not  enough  to  create  a  valid  obligation,  either  at  law 
or  in  equity.*  Later  American  decisions  are  to  the  same  effect.^ 
So  with  a  giver's  unaccepted  checks  and  drafts,  the  present 
drift  of  the  American  decisions  is  equally  plain.  Harris  v. 
Clark  is  a  leading  New  York  case  on  this  point.  A  draft 
was  made  upon  parties  in  a  distant  city,  who  had  funds  of 
the  donor  in  their  hands ;  the  donee  indorsed  it,  but,  before 
the  drawees  had  accepted,  the  donor  died.  Tbe  intention 
being  that  the  gift  should  take  effect  only  in  case  of  the 

1  Parish  v.  Stone,  14  Pick.  198.  '  Waite,  J.,  in  Kaymonds.  Sellick, 
And  see  Carr  ».  Silloway,  111  Mass.     10  Conn.  480. 

24 ;    Warren  v.   Durfee,  126  Mass.  «  Smith  v.  Kittridge,  21  Vt.  238. 

338.  6  Holmes  v.  Roper,  141  N.  Y.  64 ; 

2  Raymond  ».  Sellick,   10  Conn.  41  HI.  App.  659 ;  Sanborn  v.  Sanborn, 
480 ;  HoUey  o.  Adams,  16  Vt.  206.  62  N.  H.  631. 
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donor's  death,  the  transaction  could  not  be  upheld  as  aa  ordi- 
nary gift ;  nor,  being  a  sort  of  executory  promise,  would  the 
court  sustain  it  as  a  gift  causd  mortis.^  The  same  rule  was 
applied  some  fifteen  years  later,  in  a  Michigan  case,  where 
one  in  extremis  drew  his  check  upon  a  bank,  with  directions 
to  the  payee  to  defray  the  drawer's  funeral  expense  out  of  it, 
and  to  pay  the  balance  to  his  heirs.  The  check  had  not  been 
accepted  at  the  bank  when  the  drawer  died.  Says  Chris- 
tiancy,  J. :  "  Without  acceptance  by  the  bank,  or  some  spe- 
cial undertaking  on  its  part,  we  do  not  think  the  bank  could 
be  held  liable  upon  a  check,  as  such,  to  the  payee.  There  is 
no  privity  of  contract  between  the  payee  and  the  drawee ; 
and  if  the  money  is  not  paid  upon  the  check,  the  drawee  is 
only  accountable  to  the  drawer."  ^ 

§  151.  Such  Gifts  sustained  -where  Dra-wee  accepts  the  Instru- 
ment, etc.  —  But  as  to  bills  of  exchange,  drafts,  checks,  and 
orders  generally,  acts  tantamount  to  the  acceptance  of  the 
instrument  by  the  drawee  or  fundholder  give  the  transaction 
a  new  character  ;  and  as  it  might  then  be  said  that  the  agent 
had  completed  the  required  transfer  for  his  principal,  or  that 
there  was  an  obligation  of  a  third  party,  as  in  a  chose  actu- 
ally delivered  before  the  donor's  death,  or,  in  other  words, 
that  the  drawee  had  become  liable  as  a  trustee  to  carry  out 
the  donor's  intention.  Any  such  instrument  thus  accepted 
before  the  donor's  death,  becomes  the  valid  subject  of  a  gift, 
and  goes  into  effect  under  the  usual  conditions.^  But  if 
such  acceptance  be  not  made  until  after  the  donor's  death,  it 
should  not  in  reason  suffice ;  though  there  are  exceptional 
instances,  as  it  appears,  where  the  gift  would  not  be  suffered 
to  fail  through  the  default  of  the  drawee  or  third  party,  when 
the  donor  and  donee  had  done  all  that  was  needful  on  their 
part  to  enable  the  gift  to  take  effect.* 

1  Harris  v.  Clark  (a.d.  1849),  3  Mich.  282,  291.  See  also  Trust  v. 
Comst.  93.  The  principle  is,  that  a  Board  of  Publication,  8  Lea,  552. 
check  upon  a  bank  account  is  not  of  '  See  Harris  «.  Clark  and  Bank  v. 
itself  an  equitable  assignment  of  the  Williams,  supro;  Bromley  «.Brunton, 
fund.  Bank  of  Kepublic  v.  Millard,  L.  R.  6  Eq.  275 ;  Boutts  v.  Ellis,  17 
10  Wall.  152.  Beav.  121 ;  s.  c.  4  De  G.,  M.  &  G.  249. 

2  Bank  v.  Williams  (a.d.  1865),  13  *  See  Bromley  v.  Brunton,  L.  R.  6 
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What  we  have  said  applies,  of  course,  to  transfers  by  way 
of  gift  of  one's  own  note,  check,  or  other  promise,  and  not 
where  the  instrument  is  intended  to  discharge  one's  legal  ob- 
ligation.^ And  this  whole  question  is  discussed  with  refer- 
ence to  the  alleged  donee's  rights  and  not  as  concerning  those 
of  a  hond  fide  holder  for  value  by  transfer  of  negotiable  paper 
thus  improperly  issued. 

§  152.  As  to  Expectation  of  Death ;  Civil  and  Common  Law- 
Doctrines. —  (3.)  As  to  expectation  of  death.  Here  has 
been  found  some  conflict  of  opinion ;  but  the  English  and 
American  authorities,  on  the  whole,  appear  to  have  settled 
down  to  a  clear,  uniform,  and  reasonable  doctrine.  What- 
ever discrepancy  may  have  existed  in  the  past,  is  to  be  attrib- 
uted mainly  to  an  attempt  to  conduct  the  broader  analogies 
of  the  Roman  law  into  our  own  jurisprudence.  The  Insti- 
tutes of  Justinian  did  not  regard  it  as  necessary  that  the 
donor  should  be  in  imminent  danger  of  death :  it  was  enough 
if  he  were  moved  by  the  general  apprehension  of  death,  as 
the  common  lot  of  humanity.  Hence  was  it  said  that  the 
intention  should  be  expressed  in  such  gifts ;  "  as  that  the 
donor  is  sick,  about  to  travel,  or  engage  in  war,  or  at  a  time 
of  epidemic  or  general  pestilence,  or  on  account  of  the  gen- 
eral frailty  of  human  nature."^  But  while  motives  so  lib- 
eral might  have  influenced  the  donor,  the  donation,  at  the 


Eq.  275  ;  Boutts  v.  Ellis,  17  Beav.  121 ;  holds  good,  notwithstanding  present- 
s.  c.  4  De  G.,  M.  &  G.  249.  It  is  inti-  ment  upon  the  drawee  is  not  made 
mated  in  Harris  v.  Clark,  3  Comst.  93,  until  after  the  donor's  death.  Here 
that  a  draft  accepted  before  or  after  the  check  was  drawn  by  one  resident 
the  donor's  death  would  have  oper-  in  Italy  upon  his  banker  in  London, 
ated.  As  concerns  acceptance  in  the  and  was  deposited  by  the  donee  in  a 
latter  conJ;ingenoy,  this  dictura  seems  foreign  bank.  See  also  Beals  v.  Crow- 
to  be  an  incorrect  one.  See  supra,  ley,  59  Cal.  665. 
§§  77,  86,  as  to  gifts  inter  bibos  under  i  See  Warren  v.  Durfee,  126  Mass. 
similar  circumstances,  where  Green  338  ;  108  Mass.  242.  The  promissory 
V.  Tulane,  52  N.  J.  Eq.  169  and  other  note  of  a  husband  given  by  him  causd. 
cases  are  found  suggesting  an  idea  mortis  to  his  wife  has  no  such  con- 
infer  vivos  which  could  hardly  avail  sideration  as  will  sustain  the  trans- 
in  a  gift  causa  mortis.  Rolls  v.  action.  Whitaker  v.  Whitaker,  52 
Pearce,  5  Ch.  D.  730,  favors  the  idea  N.  Y.  368. 

that  if  the  check  has  been  negotiated  2  gge  ColquhounRom.Law,  §  1071 ; 

during  the  donor's  lifetime,  the  gift  Inst.  lib.  2,  tit.  7. 
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civil  law,  became  ipso  facto  void,  if  the  donor  -w&s  fortunate 
enough  to  escape  the  anticipated  danger. ^ 

In  this  last  respect  we  indeed  follow  the  civU.  law  ;  but, 
according  to  the  decided  weight  of  authorities,  no  such  wan- 
dering and  indefinite  expectation  of  death  is  available  for 
gifts  eausd  mortis  in  the  law  of  England  and  America.  This 
will  appear  from  a  rapid  review  of  the  authorities. 

The  early  inclination  of  the  English  courts  was  plainly  to 
treat  the  gift  causd  mortis  as  a  strict  death-bed  disposition. 
"  Last  illness "  is  the  expression  of  the  older  cases  ;  and  in 
Blackstone  this  death-bed  disposition  is  spoken  of  as  made 
by  "  a  person  in  his  last  sickness,  apprehending  his  dissolu- 
tion near."  ^  In  one  of  the  early  cases.  Eyre,  C.  B.,  seems 
to  have  gone  so  far  as  to  declare  that  there  must  be  positive 
evidence  that  the  gift  was  made  in  the  last  illness :  this, 
however,  is  too  broad  a  statement.* 

"  Peril  of  death "  is  another  expression,  favored  appar- 
ently at  a  somewhat  later  period,  —  this  suggesting  an  en- 
largement of  the  old  doctrine  :  that  one  need  not  be  literally 
on  his  death-bed,  but  might  make  the  gift  whenever  in  ex- 
tremis ;  as,  for  instance,  if  exposed  to  death  by  shipwreck, 
or  an  approaching  battle.  So,  too,  came  into  later  use  such 
expressions  as  "  expectation  of  death  "  or  "  contemplation  of 
death."*  But  as  the  idea  of  such  a  donation  expands,  the 
question  presses  :  Is  it  the  actual  circumstance  of  approach- 
ing death,  or  the  donor's  own  apprehension  of  death  which 
seems  to  approach,  that  shall  most  truly  determine  the  char- 
acter and  validity  of  the  gift  ?  That  the  circumstance  of 
approaching  death  alone  is  insufficient,  a  moment's  reflection 
will  show.  Intention  enters  as  an  element  into  every  trans- 
action.    And  a  gift  should  not  be  other  than  of  the  ordi- 

1  lb.  port,  4  Bro.  C.  C.  72.     See  1  Wms. 

2  2  Bl.  Com.  514.    And  see  Gardner     Ex'rs,  pt.  2,  bk.  2,  c.  2,  §  4,  k. 

V.  Parker,  3  Madd.  184 ;  Lawson  v.  *  Story,   Eq.  Jur.    §§  606,    607 ; 

Lawson,  1  P.  Wms.  441.  Eoper  Legacies,  26 ;  1  Wms.  Ex'rs, 

8  Eyre,  C.  B.,  as  reported  in  Blount  pt.  2,  bk.  2,  c.  2,  §  4  ;  DufSeld  v. 
V.  Burrow,  1  Ves.  Jr.  546.  But  this  Elwes,  1  Bligh,  ir.  s.  497,  530 ;  Tate 
dictum  is  not  found  in  the  other  re-     v.  Leithead,  Kay,  658 ;   Gardner  v. 

Parker,  3  Madd.  184. 
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nary  kind,  if  made  by  a  man  well,  and  fearing  nothing,  though 
a  shot  from  an  assassin's  pistol  might  send  him  into  eternity 
a  moment  later. 

§  153.  The  Same  Subject;  American  Cases.  —  As  the  law 
stood  early  in  this  century,  there  was  too  much  inclination, 
among  eminent  jurists,  to  react,  so  as  to  specially  favor 
the  donor's  apprehension  in  gifts  causd  mortis ;  and  it  had 
become  clear  by  this  time  that  the  Roman  law  contemplated 
not  only  one's  illness,  but  his  infirmity  or  old  age,  or  exter- 
nal or  anticipated  danger,  as  conditions  which  admitted  of 
such  donations.  Hence  Chancellor  Kent's  statement  of  the 
law  of  gifts  eausd  mortis  was  loose.  "It  is  essential  to 
them,"  he  says,  "  that  the  donor  make  them  in  his  last  illness, 
and  in  contemplation  and  expectation  of  death,  and  with 
reference  to  their  effect  after  his  death  ;  "  and  he  then  pro- 
ceeds to  point  out  the  conditions  above  noticed,  under  which 
an  apprehension  of  death  might  arise,  in  accordance  with  the 
Roman  law.^  A  reader  might  have  thus  supposed  —  whether 
the  learned  instructor  so  designed  it  or  not  —  that  either  (1) 
a  circumstance,  —  namely,  last  illness,  —  or  (2)  a  general 
contemplation  of  death,  was,  of  itself,  unaided  by  the  other, 
enough  to  clothe  a  transfer  with  the  incidents  of  a  gift  causd 
mortis,  —  a  position  which  is  certainly  incorrect. 

About  the  time  Kent's  Commentaries  became  the  recog- 
nized standard  of  American  jurisprudence,  was  decided,  in 
Pennsylvania,  the  case  of  Nicholas  v.  Adams,  wherein  the 
law  of  gifts  causd  mortis  was  ably  reviewed  by  Chief  Justice 
Gibson,  and  at  a  period  favorable  to  ranking  this  among  the 
American  leading  cases  on  the  subject.^  Here  the  issue  with 
the  older  decisions  is  fairly  met,  and  the  time-honored  opin- 
ion refuted,  that  gifts  causd  mortis  have  exclusive  reference 
to  death-bed  sickness.  The  definition  of  Justinian's  Insti- 
tutes, he  observes,  is,  "  quae  propter  mortis  fit  suspicionem,"  ^ 
—  not  a  word  about  sickness.  It  is  indifferent,  he  proceeds 
to  say,  whether  the  peril  of  death  be  induced  by  sickness,  or 

12  Kent  Com.    444,   2d  and   3d  ^  uidiolas  ti.  Adams  (a.d.  1836),  2 

editions.    And  see  Roper  Legacies,  Whart.  17. 
■26.  8  Supra,  %  137. 
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any  other  cause.  Thus,  the  peril  past,  the  gift  of  a  soldier 
or  malefactor  might  be  retracted,  though  made  in  perfect 
health,  when  going  to  battle  or  to  execution.  So  far  the 
Chief  Justice  had  reasoned  well;  but  in  the  next  statement  he 
conveyed  a  misapprehension,  which  later  courts  have  been 
put  to  some  pains  in  rectifying.  "  A  groundless  apprehen- 
sion of  death,"  is  his  language,  "is  necessarily  as  operative 
to  make  a  gift  conditional  as  if  the  danger  were  real."  "I 
would,  therefore,"  he  adds,  "  briefly  define  a  donatio  causd 
mortis  to  be  a  conditional  gift,  dependent  on  the  contingency 
of  expected  death."  ^ 

§  154.  The  Same  Subject  —  In  a  number  of  late  American 
cases,  where  the  attempt  was  made  to  push  the  doctrine  of 
Nicholas  v.  Adams  to  its  legitimate ,  consequences,  the  ele- 
ment of  death  has  been  restored  by  the  courts  to  its  proper 
place.  Thus,  a  soldier  going  to  the  front,  and  with  that 
general  foreboding  of  the  uncertainties  of  life  to  which  an 
active  campaign  may  expose  him,  puts  a  sum  of  money  or 
some  other  chattel  into  the  hands  of  a  friend,  saying,  "  I 


1  See  remarks  by  Woodward,  J., 
in  Michener  v.  Dale,  23  Penn.  St.  59, 
criticising  Nicholas  v.  Adams,  supra. 
It  is  not  so  mucli  witli  regard  to  the 
facts  on  which  the  court  passed  in 
the  foregoing  case, — for  the  gift  in 
question  had  been  made  only  some 
three  weeks  before  his  death,  by  one 
laboring  under  a  complication  of  con- 
sumption and  paralysis,  from  which 
he  died,  —  as  in  the  loose  views  enun- 
ciated by  one  so  eminent  as  Chief 
Justice  Gibson,  concerning  the  ex- 
pectation of  death  essential  to  a  gift 
causd,  mortis,  that  later  American 
courts  have  felt  compelled  to  review 
the  decision  and  pronounce  it  unsat- 
isfactory. For  if  the  only  requisite 
be  that  the  donor  has  some  vague 
and  groundless  apprehension  of  death 
in  mind  at  the  time  of  giving,  how 
many  gifts  inter  vivos  might  after- 
wards be  recalled  by  the  giver,  on 
the  plea  that  a  condition  had  been 
annexed  which  failed.     Oi,  if  he  died 


at  last,  how  often  would  a  simple  re- 
sulting trust  for  the  donor  have  to 
be  turned  into  a  gift  causS.  mortis 
by  construction,  merely  because  of 
that  general  contemplation  of  death, 
accompanying  the  transfer,  which 
prompts  any  pnident  man  to  sit  down 
and  pen  his  will,  while  hoping  and 
meaning  to  enjoy  his  worldly  goods 
many  years  longer.  The  drift  of 
argument  in  this  case  was  to  set  up 
that  one  may,  under  a  misapprehen- 
sion of  approaching  death,  or  with  a 
general  reference  to  some  hazardous 
exposure,  make  a  gift  causa  mortis; 
and  though  he  recover  from  that  at- 
tack, or  escape  from  that  peril,  and 
die  afterwards  from  another  cause, 
or  in  some  manner  but  dimly  appre- 
hended as  possible  when  he  made  the 
gift,  the  exit  of  life  shall  so  relate 
back  to  the  donor's  misapprehen- 
sion, or  imperfect  apprehension,  as 
to  make  the  transfer  a  good  one 
caus&  mortis. 
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give  you  this  ;  it  is  your  own  in  case  I  never  return  ; "  or, 
"  Give  it  to  A.  as  hers  if  I  never  return  ;  "  or  using  some 
other  expression  of  like  purport.  This  comes  within  the 
rule  of  an  enlarged  peril  of  death,  to  be  sure.  But  is  any 
such  twilight  expectation  of  death,  between  dawn  and  day, 
enough  to  base  a  gift  causd  mortis  upon  ?  The  soldier  may 
come  home  safely,  or  he  may  die  a  natural  death  while  away; 
the  seeds  of  disease  may  already  be  in  his  system,  and  the 
fatal  malady  that  which  he  would  never  have  contracted  in 
the  service  ;  even  if  killed,  it  may  be  from  an  accidental  dis- 
charge of  his  own  gun,  or  in  a  railway  car,  and  not  neces- 
sarily from  wounds  received  in  battle,  or  even  from  an 
enemy's  gun.  Rightly,  then,  is  it  determined  that  such 
transfers  cannot  stand  as  gifts  causd  mortis;  but  that  the 
giver  should  have  the  particular  cause  of  death  clearly  at 
hand,  and  make  his  gift  with  an  especial  reference  to  its 
mortal  issue. ^  And  the  same  principle  applies  where  one 
makes  a  transfer  in  contemplation  of  a  hazardous  journey. ^ 

But  an  apprehension  of  approaching  death  from  old  age 
and  failing  health  may,  under  strong  circumstances,  justify 
a  gift  causd  mortis.  A  transfer  of  this  kind  was  sustained 
in  a  recent  New  York  case,  where  the  giver,  a  man   about 

1  Gourley  v.  Linsentigler,  51  Penn.  "  It  Is  evident  that  the  language  used 

St.  345 ;  Dexheimeri).  Gautier,  5  Rob.  by  the  authorities  in  speaking  of  '  in 

(N.  Y.)  216  ;  Irish  v.  Nutting,  47  Barb,  contemplation  of  death,'  '  in  expecta- 

370;  Smith  «.  Dorsey,  38  Ind.  451;  tion  of  death,'  or  '  in  apprehension  of 

Linsenbigler  v.  Gourley,  56  Penn.  St.  death,'  —  applies  to  the  cases  of  ill- 

166  ;  Craig  v.  Kittredge,  46  N.  H.  57.  ness  ending  in  death,  the  last  illness 

The  opinion  of  the  court  in  Irish  v.  which  makes  it  a  death-bed  disposi- 

Nutting,  supra,  is  full  and  exhaus-  tion." 

tive.    Here  it  was  said,  by  Bacon,  But  see  contra,  Gass  v.  Simpson, 

P.  J. :  "  In  view  of  the  decisions,  and  4  Cold.  288  (1867),  which  appears  to 

the  principle  which  runs  through  them  have  been  wrongly  decided  on  the 

all,  I  think  it  is  impossible  to  main-  facts.    Milligan,  J.,  dissents.     Even 

tain  the  gift  in  this  case  as  a  donatio  here  it  is  admitted  that  "a  general 

mortis  causS.    The  element  of  ill-  apprehension  of  death  from  the  mor- 

ness,  in  any  degree,  does  not  enter  tality  of  man  will  not  be  sufficient." 

into  the  case,  nor  does  it  come  within  2  Walden  v.  Dixon,  5  Monr.  170. 

the  category  of  the  conceived  near  That  such  transactions  cannot  stand 

approach  of  death  from  an  impend-  as  irrevocable  and  absolute  gifts  inter 

ing  or  apprehended  peril."  vivos  has  already  been  seen,  supra, 

So  in  Gourley  v.  Linsenbigler,  51  §  131. 
Penn.  St.  345,  Read,  J.,  says  (1865)  : 
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eighty  years  old,  was  in  failing  health,  and  so  continued 
until  he  died  from  the  cause  apprehended. ^  Apprehension 
of  death,  where  it  fairly  exists  under  an  immediate  danger, 
is  not  to  be  defeated  in  such  transfers  because  the  giver  died 
during  that  danger  of  something  else  ;  as  where  one  gave, 
apprehending  death  from  a  surgical  operation  and  died  of 
some  other  disease  before  recovering  fully  from  the  opera- 
tion, though  not  from  the  apprehended  cause. ^  But  in  gen- 
eral the  gift  should  be  made  during  some  illness  or  peril, 
and  in  apprehension  of  death  from  that  illness  or  peril, 
and  death  must  ensue  therefrom,  or  in  close  connection  with 
it.3 

§  155.  The  Same  Subject;  English  Cases.  —  While  the  Eng- 
lish cases  seem  never  to  have  dwelt  upon  that  extension  of 
the  causes  of  death  which  the  phrase  "  peril  of  death  "  would 
seem  to  imply,  but  rather  to  have  viewed  gifts  causd  mortis 
as  made  in  sickness,  they  certainly  justify  no  such  gifts  when 
made  under  a  vague  and  uncertain  apprehension  of  death. 
These  two  ideas  are  kept  together  as  coexistent,  by  the  best 
of  the  later  judges,  —  extremity  of  sickness,  and  contem- 
plation of  death  therefrom.*  Says  Lord  Eldon,  in  1827  : 
"Nothing  can  be  more  clear  than  that  this  donatio  mortis 
causd  must  be  a  gift  made  by  a  donor  in  contemplation 
of  the  conceived  approach  of  death."  ^  Lord  Cottenham,  in 
a  later  case,  would  not  sustain  a  gift  causd  mortis  where 
the  evidence  did  not  show  that  the  transaction  took  place 
while  the  donor  was  in  such  a  state  of  illness  or  expectation 
of  death  as  would  warrant  a  supposition  that  the  gift  was 
made  in  contemplation  of  that  event.^     And  in  1852  a  gift 

1  Grymes  v.  Hone,  49  N.  Y.  17.  Elwes,  1  Bligh,  n.  s.  497  ;  Edwards 

2  Ridden  v.  Thrall,  125  N.  Y.  572.  v.  Jones,  1  Myl.  &  Cr.  235 ;   Stani- 
So,  where  one  has  had  a  paralytic  land  v.  Willott,  3  Mac.  &  G.  664. 
stroke,  he  may  readily  be  presumed  ^  Duffleld  v.  Elwes,  1  Bligh,  sr.  s. 
to  apprehend  another  which  will  re-  497. 

suit  in  death.     Williams  v.  Guile,  117  ^  Edwards  v.  Jones,  1  Myl.  &  Cr. 

N.  Y.  343.  235.     And  see  the  language  of  Tate 

'  Parcher  v.  Saving  Institution,  78  v.  Leithead,  Kay,  658  (1864) :   "A 

Me.  470 ;  105  Cal.  143.  donatio  mortis  causS,  can  only  be  es- 

*  See  Sir  John  Leach,  in  Gardner  tablished  by  a  necessary  implication, 

V.  Parker,  3  Madd.  185 ;  DufBeld  v.  or  an  expressed  intention  that  the 
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made  by  one  in  the  apprehension  of  death  from  epilepsy  was 
decided  not  to  remain  subject  to  the  further  uncertainties 
of  precarious  health  following  the  attack,  after  the  imme- 
diate peril  which  occasioned  the  transfer  had  passed  away.^ 

It  is  true,  however,  in  a  certain  limited  sense,  that  a 
groundless  apprehension  of  death  may  render  a  gift  con- 
ditional on  death ;  the  situation  thus  offered  being'  that 
one  in  immediate  danger  of  death  gave  with  this  partic- 
ular exigency  in  view ;  and  as  a  consequence  of  his  re- 
covery therefrom,  the  gift  causd  mortis  is  defeated  by  the 
condition  of  death  not  happening.  Such  being  the  case, 
and  the  original  apprehension  proving  groundless,  it  is 
immaterial  that  death  follows  sooner  or  later  from  a  cause 
not  proximately  regarded  in  the  gift.  Thus  was  it  in  the 
English  case  of  Staniland  v.  Willott,  where  the  gift  causd 
mortis  was  made  when  the  donor  was  in  peril,  and  appre- 
hended death  from  an  epileptic  attack;  and  then  failed, 
because  he  had  recovered,  after  a  month's  illness,  suffi- 
ciently to  manage  his  affairs  and  go  abroad,  though  fairly 
insane  by  the  time  the  property  was  reclaimed  on  his  be- 
half from  the  donee. ^ 

§  156.  Proofs,  FresumptioQS,  etc.,  as  to  Expectation  of  Death. 
—  Whether  a  gift  was  made  under  such  circumstances  of 
expected  death,  as  to  bring  it  within  the  rule  of  gifts  causd 
mortis,  is  mainly  a  question  of  fact  to  be  determined  by  the 
proof.  But  so  far  are  the  courts  indulgent,  that  wherever 
the  gift  was  made  in  the  donor's  last  illness,  and  a  few  days 
or  weeks  before  his  actual  death,  it  wiU  be  presumed  a  gift 
causd  mortis,  and  not  inter  vivos.^    But  this  presumption  is 

gift  should  not  take  effect  except  in  ness,  for  several  months,  there  is  a 

the  event  of  the  death  of  the  donor."  gift  causd  mortis,  which  fails,  not- 

1  Staniland  v.  Willott,  3  Mac.  &  G.  withstanding  the  giver  dies  of  con- 
664.  sumption    afterwards.      Weston   v. 

2  Staniland  v.  Willott,  supra.  Hight,  17  Me.  287.  The  court  inac- 
Some  ten  years  earlier  it  was  decided  curately  observes,  "This  is  not  a 
in  this  country,  upon  a  like  principle,  case  of  donatio  causS.  mortis."  It 
that  where  the  moving  cause  of  such  was,  however,  a  gift  caus&  mortis, 
a  gift  is  consumption  at  a  certain  failing  because  of  the  primary  condi- 
critical  stage,  and  this  crisis  passes  tion  annexed  to  all  such  gifts.  §  154. 
away  so  as  to  enable  the  giver  to  at-  »  Gardner  v.  Parker,  3  Madd.  184 ; 
tend  once  more  to  his  ordinary  busi-  Lawson  v.  Lawson,  1  P.  Wms.  441. 
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not  conclusive,  and  cannot  prevail  against  manifest  intention 
to  the  contrary.!  "Where  the  gift  was  actually  made  in  the 
giver's  last  illness,  its  conditional  character  will  be  taken 
for  granted ;  and  it  is  for  those  who  would  dispute  that 
character  to  show  that,  on  the  contrary,  something  was 
said  or  done  to  indicate  that  it  should  become  absolute 
and  irrevocable  without  reference  to  death. ^  In  various 
doubtful  cases  it  has  been  found  unnecessary  to  consider 
whether  the  gift  was  causd  mortis  or  inter  vivos.^ 

In  determining  issues  of  this  kind,  the  surrounding  cir- 
cumstances will  afford  much  aid  as  to  the  donor's  intention. 
Thus  the  gift  causd  mortis  should  have  been  contempora- 
neous with  the  peril ;  and  a  dying  man's  statement  that  he 
has  made  a  gift  on  some  former  occasion,  which  he  does 
not  specify,  is  insufficient  to  establish  such  a  gift.*  Nor 
can  directions  given  by  a  person  in  rapidly  failing  health, 
which  substantially  amount  to  the  substitution  of  an  agent 
to  collect  and  manage  in  his  stead  so  long  as  his  condition 
continues  unfavorable  to  the  regular  transaction  of  busi- 
ness, be  subverted  into  a  gift  causd  mortis  to  the  agent, 
the  principal  dying  shortly  after  :  first,  because  no  gift  was 
intended ;  and,  next,  because  the  contemplation  was  sick- 
ness and  disability,  not  death.  ^ 

§  157.  General  Conclusion  as  to  the  Element  of  Expectation 
of  l^eath.— The  general  conclusion  reached  as  to  the  element 
of  expectation  of  death  in  gifts  of  personal  property  causd 
mortis  is  this  :  It  is  not  enough  that  the  peril  of  death  be 
near,  nor  that  the  giver  make  the  transfer  under  some  gen- 
eral misapprehension,  or  vague  and  imperfect  apprehension, 
of  approaching  dissolution.  The  special  circumstance  and 
its  apprehension  by  the  donor  himself  as  a  condition  must 
coexist.      But  if,  being  in  immediate  peril  of  death,  —  we 

1  Thompson  v.  Thompson,  12  Tex.  '  See  Taylor's  Estate,  154  Penn. 
327 ;  Candor's  Appeal,  27  Penn.  St.     St.  183. 

119 ;    Allen  v.  Polereczky,   31  Me.  *  Hebb  v.  Hebb,  5  Gill,  506.     And 

338.  see  Thompson  v.  Thompson,  12  Tex. 

2  1  Wms.  Ex'rs,  pt.  2,  bk.  2,  c.  2,     327. 

§4;  3 Eedf .  Wills,  2d ed.  326  ;  Gard-  6, First  Nat.  Bank  v.  Baloom,  35 

ner  v.  Parker,  supra.  Conn.  351. 
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should  say  from  any  cause,  though  the  English  decisions 
seem  to  be  thus  far  confined  to  cases  of  sickness,  —  one 
makes  a  gift  under  the  apprehension  that  such  peril  will 
fatally  terminate,  the  gift  is  causd  mortis;  and  hence,  fol- 
lowing the  rule  of  such  gifts,  if  he  recovers  from  that  peril 
the  gift  is  void,  while  if  he  dies  in  consequence  the  gift  is 
complete,  —  subject,  of  course,  to  other  conditions,  to  be 
noticed  elsewhere. 

In  other  words,  and  to  recur  to  our  original  definition, 
the  gift  causd  mortis  must  be  made  by  a  party  in  the  expec- 
tation of  a  death  then  imminent.^  But,  as  we  have  also 
shown,  while  the  peril  and  the  apprehension  of  death  from 
the  peril  are  coessential,  the  courts  will  presume  the  latter, 
or  the  conditional  intent,  from  the  former,  or  the  peril,  un- 
der suitable  circumstances,  though  not  in  the  face  of  oppos- 
ing testimony.  And  the  peril  and  the  apprehension  fairly 
existing  together,  death  from  such  peril  is  a  condition  to 
be  liberally  construed. 


CHAPTER  VI. 

GIFTS   CATTSl  MORTIS  ;    HOW   EXECITTBD. 

§  158.  Method  of  executing  Gift  considered  in  this  Chapter. 
—  (4.)  As  to  the  method  of  executing  a  gift  causd  mortis. 
To  this  important  topic  the  present  chapter  will  be  devoted. 

§  159.  Execution  requires  Delivery  on  Donor's  Part;  Unin- 
terrupted Change  of  Possession,  etc.  —  Directing  our  attention 
first  to  the  requisite  acts  on  the  part  of  the  donor,  we  come 
at  once  upon  the  essential  of  delivery.  That  no  gift  causd 
mortis  can  take  effect  without  delivery,  our  courts  and 
writers  have  strongly  insisted  upon,  ever  since  Lord  Hard- 
wicke  first  declared  emphatically  for  the  principle  as  a 
cardinal  one  in  English  law,  whatever  might  have  been  the 
practice  under  the  Roman  emperors.^  Blackstone  says  that 
1  Supra,  §  135.  2  Ward  v.  Turner,  2  Ves.  Sen.  436. 
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in  this  species  of  gifts  the  giver  "  delivers  or  causes  to  be 
delivered  to  another  the  possession."  ^  "  To  substantiate  the 
gift,"  are  the  words  of  another,  "there  must  be  an  actual 
tradition  or  delivery  of  the  thing  to  the  donee  himself,  or 
to  some  one  for  the  donee's  use."  ^  Story  says  there  can  be 
no  valid  donation  unless  there  be  an  actual  delivery  of  the 
subject  of  the  donation.^  And  the  courts  quite  frequently 
instance  delivery  as  one  of  the  leading  qualities  wherein 
our  gifts  causd  mortis  differ  widely  from  the  corresponding 
donations  of  the  civil  law.* 

Again,  it  seems  to  have  been  steadily  insisted  that  delivery 
once  given  by  the  donor,  the  donee's  possession  and  control, 
or  that  of  the  person  vested  with  the  title  for  his  use,  must 
go  on  uninterrupted  to  the  donor's  death;  since  the  pre- 
sumption would  be,  if  the  donor  afterwards  resumed  pos- 
session, that  he  had  revoked  the  gift  during  his  life,  as 
any  donor  causd  mortis  has  a  right  to  do.^ 

§  160.  Element  of  Delivery  associates  Gift  Caus^  Mortis  with 
other  Gifts.  —  Now  this  element  of  delivery,  which  we  are  to 
consider  at  length,  takes  the  common-law  gift  causd  mortis 
quite  away  from  legacies,  and  associates  it  with  the  ordinary 
gift.  Of  the  many  decisions,  often  contradictory,  which 
are  embraced  under  the  present  head  of  delivery,  there  are 
few  that  might  not  interchange  with  gifts  inter  vivos ;  the 
requisites  of  execution  correspond ;  similar  windings  are 
traceable  in  the  law ;  the  ancient  stiffness  for  manual  deliv- 
ery likewise  yields  place  for  the  modern  equitable  assign- 
ment ;  and  to  elaborate  this  chapter  is  like  running  a 
parallel  with  a  former  one.^  But  while  the  analogies  might 
serve  for  mutual  aid  in  legal  investigation,  it  is  better,  on 
the  whole,  for  gifts  causd  mortis  and  gifts  inter  vivos  to  be 
treated  separately. 

§  161.    Mere  Promise  to  give  is  ineffectual.  —  Here,  as  in  the 

1  2  Bl.  Com.  514.  *  See,  e.g.,  the  opinion  in  Irish  v. 

2  1  Wms.  Ex'rs,  7th  Eng.  ed.  774 ;     Nutting,  47  Barb.  370. 

Drury    v.  Smith,  1  P.   Wms.   404  ;  ^  Ward  v.  Turner,  2  Ves.  Sen.  431 ; 

Irons  V.  Smallpiece,  2  B.  &  Aid.  Irish  v.  Nutting,  supra;  Hatch  v. 
551.  Atkinson,  56  Me.  324. 

8  Story  Eq.  Jur.  §§  611-613.  •  Supra,  c.  2,  §  67  et  seq. 
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case  of  a  gift  inter  vivos,  promises  to  give  are  to  be  disre- 
garded for  the  want  of  consideration  ;  and  a  promise  on 
one's  death-bed  to  give  at  his  death  confers  of  itself  no  legal 
right  or  title.  ^ 

§  162.  Delivery  by  Donor  as  to  Corporeal  Chattels ;  Manual, 
Symbolical,  etc.  —  For  corporeal  chattels,  manual  delivery  is 
required.  The  money,  the  jewel,  the  watch,  the  goods  .gen- 
erally, should  be  handed  over  by  the  donor  to  the  donee, 
or  other  person  for  him,  —  the  method  of  delivery  varying 
somewhat,  according  to  the  subject-matter. ^  And  as  bank- 
notes circulating  as  cash  are  in  effect  substantial  corporeal 
property,  like  money,  a  gift  eausd  mortis  of  such  chattels 
has  from  an  early  period  prevailed  when  accompanied  by 
the  usual  manual  delivery.* 

When  the  property,  from  its  peculiar  nature  or  situation, 
does  not  admit  of  corporeal  delivery,  —  as  in  the  case  of  bulky 
articles,  or  goods  stored  away,  —  the  delivery  of  a  symbol 
may  suffice  for  a  gift  causd  mortis,  if  such  delivery  be  other- 
wise consistent  with  the  owner's  intention  to  give.  Thus, 
the  delivery  of  a  key  to  a  wine-cellar  may  amount  to  deliver- 
ing possession  of  the  wines,  "because  it  is  the  way  of  coming 
at  the  possession,  or  to  make  use  of  the  thing;  "  in  other 
words,  such  a  delivery  is  tantamount  to  actual  delivery,  for 
the  purpose  of  a  gift.* 

§  163.  The  Same  Subject;  Delivery  of  Receptacle  and  Con- 
tents.—  But  the  rule  of  delivery  is  not  so  readily  applied 
where  the  gift  is  of  the  receptacle  sort.  In  cases  so  simple 
as  a  box  of  jewelry  or  a  purse  of  money,  to  be  sure,  delivery 
of  the  thing  could  hardly  fail  to  carry  the  contents.^  But 
an  intention  of  giving  is  not  so  readily  manifested  when  the 
dying  owner  delivers  the  key  of  some  trunk  or  wardrobe 

1  Chevallier  v.  "Wilson,  1  Tex.  161 ;  Chapman,  2  Bro.  C.  C.  612 ;  1  Sch. 
Coleman  v.  Parker,  114  Mass.  30 ;     Pars.  Prop.  §  351. 

106  m.  476.  i  Hardwieke,  L.  C,  in  Ward  v. 

2  "Ward  V.  Turner,  2  "Ves.  Sen.  431 ;  Turner,  2  Ves.  Sen.  443  ;  Jones  v. 
2  Bl.  Com.  514  ;  "Westerlo  v.  Be  Selby,  Prec.  Ch.  300  ;  Smith  v.  Smith, 
"Witt,   36  N.    Y.   340  ;    Michener  v.  Str.  955 ;  7  Taunt.  224. 

Dale,  23  Penn.  St.  59.  6  Michener  v.  Dale,  23  Penn.  St. 

8  Drury  v.  Smith,  1  P.  "Wms.  404 ;     59. 
Miller  v.  Miller,  3  Atk.  356 ;  HiU  v. 
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which  yet  remains  standing  near  his  bedside,  and  within  his 
control ;  though  it  would  be  different  if  the  receptacle  were 
on  other  premises.  And  the  rule  of  chancery  appears  to  be 
well  settled,  that  there  can  be  no  sufficient  delivery  of  one 
thing  causd  mortis  solely  as  the  symbol  or  representative  of 
another ;  of  a  key,  for  instance,  in  the  place  of  the  receptacle 
to  which  it  belongs,  and  which  itself  might  have  been  handed 


The  real  question  is,  whether  the  donor  has  by  such  trans- 
fer both  intentionally  and  practically  parted  with  his  domin- 
ion of  the  property;  and  we  must  view  his  acts  accordingly. ^ 


1  2  Kent  Com.  446  ;  Ward  v.  Tur- 
ner, 2  Ves.  Sen.  443 ;  Powell  v.  Hel- 
licar,  26  Beav.  261.  Unless  the 
things  were  too  bulky  for  actual  de- 
livery and  the  delivery  was  as  per- 
fect as  circumstances  allowed.    §  162. 

2  Thus,  in  Powell  v.  Hellicar,  the 
dying  person  told  A.  to  take  the  keys 
of  a  dressing-case  and  box  containing 
a  watch  and  trinkets,  and  immedi- 
ately on  her  death  to  deliver  the 
watch  and  trinkets  to  B.  ;  and  it  was 
decided  that  there  had  been  no  com- 
plete gift;  for,  though  A.  immedi- 
ately took  the  keys  and  kept  them 
in  her  sole  custody,  as  requested,  the 
box  and  dressing-case  remained  un- 
der the  alleged  donor's  control. 
Powell  V.  Hellicar,  26  Beav.  261.  So 
was  the  delivery  with  intent  to  give 
wanting  in  Reddel  v.  Dohree,  — 
another  English  case,  —  there  being 
much  roundabout  over  a  locked 
money-box,  the  alleged  donor  keep- 
ing control  of  the  key  all  the  while, 
and  only  letting  the  party  to  whom 
he  delivered  the  box  keep  it  subject 
to  his  occasional  orders.  This  was, 
at  best,  but  a  gift  of  what  might  hap- 
pen to  be  in  the  box  when  the  donor 
was  done  using  it ;  or,  as  Vice-Chan- 
cellor Shadwell  observed,  the  trans- 
action from  beginning  to  end  was 
nothing  more  than  putting  one  to  a 
certain  extent  in  possession  of  the 
box,  while  retaining  the  power  over 


the  contents.  Reddel  v.  Dobree,  10 
Sim.  244.  And  see  Farquharson  v. 
Cave,  2  Coll.  356. 

The  same  principle  has  been  recog- 
nized in  the  courts  of  this  country. 
Thus,  in  a  Maine  case,  where  the  gift 
claimed  was  of  money  and  public  se- 
curities contained  in  a  trunk ;  and 
the  owner,  instead  of  handing  the 
property  over,  locked  the  trunk  and 
kept  it  in  his  own  closet  until  his 
death, — the  donation  was  held  to 
have  been  imperfect.  Nor  was  the 
delivery  of  the  key  to  the  trunk  al- 
lowed under  such  circumstances  to 
carry  the  contents  as  symbolical  or 
constructive.  "It  is  well  settled," 
observed  the  court,  "that  delivery 
of  the  key  of  a  trunk,  chest,  or  box, 
in  which  valuable  articles  are  kept, 
which  are  capable  of  being  taken 
into  the  hand,  and  may  be  delivered 
by  being  passed  from  hand  to  hand, 
is  not  a  valid  delivery  of  such  articles. 
The  rule  is,  that  the  delivery  must 
be  as  perfect  and  complete  as  the 
nature  of  the  articles  will  admit  of." 
Hatch  v.  Atkinson,  56  Me.  324.  And 
see  Headley  v.  Kirby,  18  Penn.  St. 
326.  But  cf .  Cooper  v.  Burr,  45  Barb. 
9,  where  the  court  appears  to  have 
strained  the  facts  somewhat  to  sup- 
port the  gift.  In  Coleman  v.  Parker, 
decided  in  Massachusetts  in  1874,  the 
facts  showed  that  the  dying  person 
did  not  give  up  the  control  and  actual 
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And  where  a  key  is  delivered  and  yet  the  donee  does  not  take 
nor  attempt  to  take  possession  thereupon,  the  delivery  is  not 
complete  enough  to  effect  the  transfer  of  the  receptacle.^ 

§  164.  Instances  of  InsufScient  Delivery  of  Corporeal  Chat- 
tels. —  It  is  not  enough  to  mark  packages  with  the  name  of 
an  intended  donee,  and  give  directions  for  their  delivery  to 
him  after  the  donor's  death.  Thus,  where  one  had  written 
upon  parcels  containing  the  property  the  names  of  the  parties 
for  whom  they  were  intended,  and  had  requested  C.  to  see 
that  they  were  properly  delivered  to  them  after  his  death,  it 
was  held  that  the  facts  showed  no  sufficient  gift  causd  mortis.^ 

§  165.  Tbere  must  be  Intention  to  give,  and  Act  of  Delivery. 
—  A  gift  causd  mortis  of  corporeal  chattels  cannot,  then,  be 
founded  upon  words  of  permission  to  take,  of  even  of  be- 
stowal on  condition  of  death,  if  unaccompanied  by  acts  which 
go  to  divest  the  owner  of  control  and  dominion.  Even  a 
manifest  intention  requires  actual  delivery  to  give  effect  to 
the  donor's  purpose.^ 

§  166.  Donor's  Delivery  of  Incorporeal  Chattels ;  Rule  radi- 
cally changing.  —  As  to  incorporeal  personal  property,  there 
is  still  confusion  among  the  authorities,  owing  to  the  long- 
continued  conflict  between  common-law  and  equity  rules  of 


dominion  either  of  the  trunk  or  the  >  Emmons,  158  Mass.  592,  the  recei>- 

key,  nor  make  any  genuine  change  tacle  was  in  the  immediate  presence 

of  possession.    The  evidence  estah-  and  control  of  both  donor  and  donee, 

lished  that  A.,  who  was  at  the  point  in  a  room  occupied  hy  hoth,  and  the 

of  death,   asked  B.   to    take   some  delivery  was  held  complete  by  deliv- 

dresses  out  of  the  closet  and  put  them  ery  of  the  key. 
in  her  trunk,  and  to  lock  the  trunk  i  Even    though    the  box  was  in 

and  put  the  key  in  a  washstand  she  another  room  and  in  control  rather 

used ;   this  was  done ;   and  A.  told  of  another  member  of  the  family  than 

B.  that  she  wanted  C.  to  have  the  of  the   dying   person.     Keepers  v. 

trunk  if  she  died,  and  wanted  B.  to  Fidelity  Co.,  56  N.  J.  L.  302. 
see  that  C.  got  it.    The  words  would         =  Bunn    v.    Markham,    7    Taunt. 

seem  to  have  indicated  the  purpose  224  ;  Hawkins  v.  Blewitt,  2  Esp.  663. 
of  making  a  gift  causa  mortis ;  yet  s  gee  Cutting  v.  Oilman,  41  N.  H. 

the  gift  necessarily  failed  for  want  of  147  ;  Emery  v.  Clough,  63  N.  H.  652. 

a  correspondent  delivery  to  or  for  the  Statute  making  mere  possession  at 

donee.   Coleman  v.  Parker,  114  Mass.  place  of  a  joint  residence  insufficient 

30.     And  see  Goulding  v.  Horbury,  proof  of  a  gift,  held  to  apply  to  gifts 

85  Me.  227  ;   Gano  *.  Fisk,  43  Ohio  inter  vivos  only.    89  Va.  1. 
St.  462  ;  81  Ky.  425.    In  Debison  v. 
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transfer,  to  which  we  have  already  adverted.  The  steady 
progress  which  the  courts  have  made  in  favor  of  sustaining 
transfers  evidenced  by  writing,  halting  for  a  while  at  trans- 
fers made  with  the  fuU  solemnities  peculiar  to  that  class  ; 
then  advancing  once  more  towards  the  delivery  of  muniments 
as  the  sole  and  sufficient  test,  and  still  onward,  —  all  this  has 
been  observed  in  a  former  chapter.^  The  same  progress  is 
traceable  in  gifts  eausd  mortis;  consequently,  the  same  jar- 
ring of  the  earlier  and  later  authorities,  and  the  same  uncer- 
tainty of  our  present  foothold. 

§  167.  Gift  Causa  Mortis  of  Bond,  Mortgage,  etc.  —  Any  bond 
not  the  donor's  own  obligation  may  now  be  the  subject  of  a 
gift  causd  mortis  by  delivery  of  the  instrument,  with  or  with- 
out assignment  in  writing.  Such  is  the  current  of  the  Eng- 
lish and  American  decisions  at  this  day.^ 

Debts  secured  by  bond  and  mortgage,  —  as  is  the  practice 
in  England  and  some  parts  of  this  country,  —  or  by  the  prom- 
issory note  and  mortgage  more  familiar  in  other  States,  are 
best  delivered  upon  a  regular  assignment,  with  transfer  of 
the  securities  ;  and  it  was  long  thought  that  they  could  not 
he  given  in  any  other  way.  But  Duffield  v.  Hlwes  settled  the 
law  otherwise  for  England,  and  firmly  established  there  that 
a  bond  and  mortgage  would  pass  as  a  gift  causd  mortis  on  a 
mere  delivery  and  verbal  declaration  of  gift,  without  any 
further  assignment  in  writing ;  this,  on  the  ground  that  while 
the  donor's  interest  has  not  completely  passed,  such  delivery 
of  the  instruments  operates,  by  way  of  declaring  a  trust,  far 
enough  to  enable  the  donee  to  come  into  equity  and  perfect 
his  title.  ^  An  unindorsed  promissory  note,  it  wiU  be  pres- 
ently seen,  passes  by  mere  delivery  likewise  ;  and  hence  the 
same  rule  wOl  naturally  prevail  where  the  mortgage  is  se- 
cured by  note.*    Indeed,  the  principle  has  been  extended  so 

1  Supra,  c.  2,  §  72,  under  gifts  Tucker,  3  Binn.  366 ;  KifE  v.  "Weaver, 
inter  vivos.  94  N.  C.  274. 

2  1  Wms.  Ex'rs,  pt.  2,  bk.  2,  c.  2,  »  DufBeld  v.  Elwes,  before  Lord 
§  4 ;  Gardner  v.  Parker,  3  Madd.  184 ;  Chancellor  Eldon,  1  Bligh,  ir.  s.  497  ; 
Waring  v.  Waring,  11  Md.  424 ;  Lee  1  Sim.  &  St.  239.  And  see  Hurst  v. 
V.  Boak,   11   Gratt.   182  ;    Wells  v.  Beach,  5  Madd.  351. 

4  Veal  V.  Veal,  27  Beav.  303. 
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far,  in  a  Connecticut  case,  that  the  donor's  executor  was  not 
permitted  to  foreclose  a  mortgage  of  real  estate,  given  to 
secure  a  promissory  note,  although  the  note  alone  had  been 
delivered  to  the  donee  by  the  dying  owner,  while  the  mort- 
gage deed,  never  mentioned  in  the  transfer,  remained  in  the 
giver's  hands  until  he  died.^  But  as  to  the  donee's  rights 
under  such  circumstances  as  these  last,  there  might  be  some 
question;  and  in  most  parts  of  this  country  exist  local  stat- 
utes concerning  deeds  and  their  registry,  which  operate  as  a 
,  restriction  upon  such  transfers,  notwithstanding  the  English 
rule.^ 

§  168.  Gift  Caust  Mortis  of  Bills,  Notes,  or  other  Negotiable 
Instruments.  —  The  celebrated  case  of  Duffield  v.  Elwes,  de- 
cided by  Lord  Eldon  in  1827,  on  appeal,  which  reversed  the 
decision  of  one  so  eminent  as  Sir  John  Leach  in  favor  of  the 
older,  more  conservative  doctrine,  appears  to  have  been 
the  turning-point  in  the  English  law  of  delivery.  Upon 
the  principle  therein  set  forth,  gifts  causd  mortis  of  bills  of 
exchange,  promissory  notes,  certificates  of  deposit,  coupon 
bonds,  and  negotiable  instruments  generally,  are  now  upheld 
almost  universally  in  England  and  America,  even  without  an 
indorsement,  provided  only  the  instrument  itself  be  delivered 
to  the  donee  or  some  one  in  his  behalf,  with  the  suitable  in- 
tention of  transfer.3  So  far  as  Miller  v.  Miller,  and  other 
earlier  cases,  hold  to  the  contrary  doctrine,  they  must  now 
be  regarded  as  overruled;  *  and  Lord  Hardwicke's  distinc- 
tion between  the  delivery  of  property  and  the  delivery  of  its 
evidence  has  assuredly  lost  its  point. ^     Of  the  modern  doc- 

1  Brown  v.  Brown,  18  Conn.  410.  ness.  Duncombe  ?>.  Richards,  46  Mich. 

''In  Chase  v.  Redding,  13  Gray,  166;  supra,  §  141. 
418,  a  gift  ca«s3  mortis  of  notes  and  ^  1  Wms.  Ex'rs,  7th  Eng.  ed.  776 ; 
real-estate  mortgages  was  sustained  Ashton  v.  Dawson,  2  Coll.  363  ;  Ash- 
on  proof  of  delivery  of  the  notes  with  brook  v.  Ryon,  2  Bush,  228  ;  Bates  v. 
proper  assignments  of  the  mortgages  Kempton,  7  Gray,  382 ;  Westerlo  v. 
to  the  donee.     Assignments  of  mort-  De  Witt,  36  N.  Y.  840. 
gages  made  on  one's   death-bed  in  *  Miller  v.  Miller,  3  P.  "Wms.  440 ; 
favor  of  one,  while  the  rest  of  the  Tate  v.  Hilbert,  2  Ves.  Jr.  Ill ;  Brad- 
kindred  are  absent,  should  be  suspi-  ley  v.  Hunt,  5  Gill  &  J.  54. 
ciously  regarded,  and  the  beneficiary  '^  See  Lord  Hardwioke,  in  Ward  v. 
has  the  burden  of  showing  their  fair-  Turner,  2  Ves.  Sen.  443 ;  2  Kent  Com, 


447. 
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trine,  Chief  Justice  Shaw  has  said  :  "  These  cases  all  go  on 
the  assumption,  that  a  bond,  note,  or  other  security  is  a  valid 
subsisting  obligation  for  the  payment  of  a  sum  of  money,  and 
the  gift  is  in  effect  a  gift  of  the  money,  by  a  gift  and  delivery 
of  the  instrument,  that  shows  its  existence  and  affords  the 
means  of  reducing  it  to  possession."  ^ 

Among  the  later  negotiable  instruments,  which  are  held  to 
pass  by  delivery  as  a  gift  causd  mortis,  are  those  known  as 
deposit  notes  and  certificates  of  deposit.  ^  These  should 
always  be  carefully  distinguished  from  one's  own  unaccepted 
checks ;  for  here  the  donor  gives  to  the  donee  a  document, 
by  which  the  depositary  acknowledges  that  he  holds  so  much 
money  belonging  to  the  donor  at  his  disposal.* 

§  169.  Gift  CauB^  Mortis  of  Insurance  Policy.  —  It  is  held 
in  England,  that  where  one  delivers  a  policy  of  life  insurance, 
saying,  "  This  is  yours,"  that  alone  wUl  operate  as  a  gift  causd 
mortis  of  the  money  due  on  the  policy.*  The  rule  is  doubt- 
less to  be  confined  to  policies  expressed  for  the  donor  and 
his  legal  representatives  :  it  cannot  extend  to  policies  taken 
out  for  the  benefit  of  other  parties  ;  nor,  perhaps,  would  such 
gifts  be  allowed  to  take  effect  at  all  upon  mere  delivery  of 
the  document  against  plain  language  introduced  into  the 
contract  of  insurance,  declaring  all  assignments  void  unless 
made  in  writing  and  assented  to  by  the  insurance  company.^ 

1  Shaw,  C.  J.,  in  Parish  v.  Stone,  Kaye,  L.  B.  6  Eq.  198 ;  supra,  §  151 ; 

14  Pick.  198.     But  that  such  gifts  Jones  v.  Weakley,  Ala.  (1893). 
must  be  confined  to  obligations  of  a  ^  Moore  v.  Moore,  L.  E.  18  Eq. 

third  party,  save  where  the  donor  474 ;  Amis  v.  Witt,  33  Beav.  619 

means  to  forgive  the  donee  his  debt,  Westerlo  v.  De  Witt,  36  N.  Y.  340 

and  cannot  embrace  the  donee's  own  Brooks    v.   Brooks,  12    S.   C.   422 

simple  promise  to  pay,  or  unaccepted  Basket  v.  Hassell,  107  U.  S.  602. 
bill,  check,  draft,  or  order,  we  have  *  Komilly,   M.   R.,   in  Hewitt  v. 

already  shown.     Supra,  §§  148-151.  Kaye,   L.   K.   6   Eq.    198.     But  see 

And  any  instrument  in  the  nature  of  Taylor's  Estate,  154  Penn.  St.  188, 

a  draft  or  order  upon  some  depositary  where  a  check  so  called,  in  full  of  a 

or  third  party,  by  whatever  name  we  deposit,  was  regarded  rather  as  an 

may  call  it,   requires,  usually,  and  assignment  of  the  fund, 
unless  in  extreme  exceptions,  that         *  Witt  v.  Amis,  1  Ell.,  B.  &  S. 

party's  acceptance,  before  the  donor's  109  ;  Amis  v.  Witt,  83  Beav.  619. 
delivery  can  become  operative.     See         '  There  seem  to  be  no  important 

Harris  v.  Clark,  3  Comst.  93  ;  Bank  American  decisions  in  point.   But  see  ^ 

o.  Williams,  13  Mich.  282;  Hewitt «.  Trough's  Estate,  75  Penn.  St.  115; 
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§  170.  Gift  Causa  Mortis  of  Stock.  —  In  yiew  of  the  re- 
quirements of  a  transfer  on  the  books  of  the  company,  the 
courts  in  England  and  some  parts  of  this  country  are  disin- 
clined to  sustain  gifts  of  stock  upon  a  mere  deliyery  of  the 
certificate  to  the  donee,  without  the  pursuance  of  other  legal 
formalities  of  a  transfer.^  Nor,  according  to  the  latest  New 
Jersey  decisions,  can  there  be  a  valid  gift  causd  mortis  of  Stock 
privileges,  the  price  not  being  payable  nor  the  stock  issuable 
till  after  the  donor's  death.^  But  in  New  York  a  looser  rule 
prevails ;  for  it  is  quite  settled  by  a  recent  case,  as  the  law  of 
that  State,  that  where  the  owner  of  stock  assigns  absolutely 
in  writing  certain  of  the  shares  represented  by  the  certificate, 
an  equitable  title  to  the  stock  passes  by  the  assignment, 
under  circumstances  otherwise  favorable  for  treating  the 
transaction  as  a  gift  causd  mortis,  so  that  the  donor's  legal 
representative  becomes  a  trustee  for  the  donee  by  operation 
of  law  to  make  the  gift  effectual.^ 

Yet  even  in  this  last  case,  the  certificate  of  stock  was  not 
handed  over  as  the  sole  act  of  delivery.  On  the  other  hand, 
there  was  a  formal  assignment  made,  carefully  executed,  and 
witnessed ;  and  this  was  delivered,  though  not,  as  it  appears, 
the  certificate.  By  the  rules  of  the  corporation,  such  assign- 
ments of  stock  were  to  be  in  writing,  and  transferable  on  the 
company's  books,  upon  surrender  of  the  certificate.*  That  a 
gift  causd  mortis  of  stock  in  a  bank,  railroad,  or  other  char- 
tered company,  can  take  effect  upon  the  mere  manual  deliv- 
ery of  the  certificate,  without  transfer  on  the  books  and 
without  an  assignment,  does  not  as  yet  appear  to  have  been 
clearly  affirmed  in  any  English  or  American  court  of  last 
appeal ;  but  the  Supreme  Court  of  New  York  has  so  ruled  it 

also  supra,  §  76,  as  to  such  gifts  inter         ^  Egerton  «.  Egerton,  17  N.  J.  Eq. 

vivos.    In  Williams  ».  Guile,  117  N.Y.  419. 

343,  tlie  delivery  of  a  policy  of  in-         s  xhe  court  here  ordered  that  the 

surance  on  one's  own  life  with  ac-  executor  of  the  donor  should  produce 

companying  instrument  in  the  form  the  certificate,  and  cause  a  transfer  of 

of  a  bill  of  sale  is  assumed  as  sufficient  the  donated  shares  to  he  made  accord- 

for  a  gift  oaush  mortis.  ingly.      Grymes  v.  Hone,  49  N.  Y. 

1  Moore  ■».  Moore,  I/.  E.   18  Eq.  17. 
474 ;  Pennington  v.  Gittings,  2  Gill  &  *  Grymes  v.  Hone,  49  N.  Y.  17. 

J.  208. 
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with  disrelish,  and  on  the  evident  assumption  that  the  au- 
thorities had  left  no  halting-place. ^  On  the  other  hand,  it  is 
the  English  chancery  doctrine,  that,  where  one  gives  shares, 
the  gift  is  not  perfected  untU  the  transfer  is  made  ;  and  the 
death  of  the  donor  meantime  prevents  his  donation  from  tak- 
ing effect,  notwithstanding  any  directions  he  may  have  sent 
to  the  officers  of  the  corporation  for  a  transfer  to  the  donee, 
which  fail  to  reach  them  in  season.^  But  of  course  if  bank 
stock  is  delivered  as  already  standing  in  the  donee's  name 
before  the  donor's  death,  the  gift  is  a  good  one.^ 

§  171.  Indorsement,  Assignment,  etc.,  expressive  of  Intent. — 
Indorsement  or  assignment,  in  accordance  with  the  tenor  of 
the  instrument,  shows,  doubtless,  the  gift  intention  more  con- 
clusively. But,  assuming  that  the  chattel  may  be  sufficiently 
given  by  manual  delivery  of  the  muniment  alone,  the  evi- 
dence of  an  actual  gift  should,  nevertheless,  be  clear  and  con- 
sistent throughout.  Hence,  an  indorsement  or  assignment 
without  parting  with  the  thing  appears  too  equivocal  to  estab- 
lish delivery  ;  and  if,  on  the  other  hand,  indorsement  or  as- 
signment of  the  instrument  be  begun  and  not  completed  by 
the  donor,  the  presumption  should  be  that  the  gift  is  insuffi- 
ciently executed.* 

§  172.  Gift  CauB^  Mortis  of  Savings-Bank  Deposit.  —  The 
gift  causd  mortis  of  a  savings-bank  deposit  presents  much  dif- 
ficulty ;  for  though  such  a  gift  may  undoubtedly  be  made  by 
a  draft  in  full,  accompanied  by  the  deposit  book,  and  season- 
ably presented  at  the  bank  counter,  it  is  by  no  means  settled 
that  anjrthing  short  of  this  would  constitute  a  delivery  so 
complete  as  to  debar  all  participation  of  the  donor's  represent- 
atives in  the  fund.     That  a  very  fine  line  separates  gifts  of 

1  Walsh  V.  Sexton,  55  Barb.  251  that  such  gifts  inter  vivos  are  sus- 

(1869).    Says  Peckham,  J.  :  "  In  my  tained. 

judgment,   this   doctrine  is  fraught  ^  Lambert  v.  Overton,  13  W.  R. 

with  the  greatest  dangers.    It  leads  227.    And  see  Pennington  ».  Gittings, 

into  temptation,  from  which  we  all  2  Gill  &  J.'  208. 
pray  to  be  delivered,  and  it  greatly  '^  Hatcher  v.  Buford,  60  Ark.  169. 

facilitates  frauds.    The  whole  thing         *  Dunne  v.  Boyd,  8  Ir.  Eq.  609 ; 

is  wrong.    But  it  is  settled  by  author-  Basket  v.  Hassell,   107  U.   S.   602  ; 

ity,  and  we  are  not  at  liberty  to  re-  McGrath    v.    Reynolds,    116    Mass. 

verse  it."    See  supra,  §  76,  showing  566.  ^ 
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deposits,  must  have  been  perceived  already  ;  for,  as  we  have 
shown,  the  check  drawn  by  a  dying  donor  is  invalid  until  the 
banker  accepts  or  becomes  a  privy  to  the  transfer  ;  while  the 
banker's  certificate  of  deposit,  or  deposit  note,  on  the  other 
hand,  which  admits  an  existing  indebtedness  to  the  donor  or 
his  order,  can  be  sufficiently  donated  by  delivery  of  the  writ- 
ing. Now,  as  to  any  savings  bank,  something  should  depend 
upon  the  mode  of  doing  business  under  its  charter  and  by- 
laws ;  for,  though  the  usual  course  is,  to  f ui-nish  each  deposi- 
tor with  a  book  wherein  credits  and  debits  are  regularly 
entered,  and  the  true  balance,  less  accruing  interest,  appears 
on  inspection,  and  then  to  require  the  presentation  of  this 
book  for  each  payment,  either  by  the  depositor  in  person  or 
by  some  one  who  brings  the  book  and  a  draft  payable  to  him- 
self, yet  there  are  many  savings  banks  in  this  country  whose 
business  is  done  essentially  like  ordinary  banks  of  deposit, 
except  as  to  allowing  interest,  whose  pass  books  exhibit  de- 
posits only,  except  as  periodically  balanced,  and  whose  custom 
it  is  to  honor  checks  without  requiring  any  special  presenta- 
tion of  the  book.  As  to  savings  banks  of  the  latter  descrip- 
tion, there  seems  to  be  no  reason  for  regarding  the  mere  check 
of  the  donor  as  a  good  gift  causd  mortis,  before  presentation 
at  the  bank, — nor  even  the  delivery  of  that  accessory  voucher, 
the  pass  book,  with  or  without  such  check.  ^  Concerning 
the  former  kind,  however,  it  might  be  argued  that  the  de- 
posit book  is  something  analogous  to  a  certificate  of  deposit, 
and  hence  that  the  simple  delivery  of  the  book  ought  to  give 
the  donee  an  equitable  title  to  the  deposit  therein  repre- 
sented ;  and  seemingly,  on  some  such  ground,  certain  courts 
uphold  so  off-hand  a  transfer.  This  is  a  conclusion  which 
ought  not  to  be  hastily  adopted,  leading  as  it  does  so  readily 
to  frauds  upon  an  institution  and  its  depositors.  For  a  cer- 
tificate of  deposit  is  primarily  designed  to  facilitate  the  busi- 
ness of  the  holder,  -^ho  expects  to  indorse  it  over  to  pay  his 
own  debts  instead  of  retaining  it ;  whereas  savings-bank 
deposits  are  put  at  interest,  the  book  representing  a  sort  of 
convenient  permanent   investment  by  instalments,  and  the 

1  See  Beak  v.  Beak,  L.  R.  13  Eq.  489 ;  supra,  §§  148-151. 

172 


CHAP.  VI.]      GIFTS  CAUSA  MORTIS;   HOW   EXECUTED.      §  174 

main  design  of  the  institution,  at  least  with  banks  of  the  for- 
mer description,  being  rather  to  put  away  carefully  the  cus- 
tomer's surplus  moneys  for  his  benefit,  than  to  aid  him  in 
carrying  on  a  brisk  traffic  on  the  credit  of  his  balances.  If 
a  draft  in  full  in  the  donee's  favor,  or  an  assignment  of  the 
fund,  accompany  the  delivery  of  such  a  book,  the  case  is 
stronger,  though  a  draft  without  the  book  is  open  to  the  ob- 
jections already  stated.^ 

§  173.  The  Same  Subject.  —  That  the  delivery  of  the  de- 
positor's book  in  a  savings  bank  is  not  a  sufficient  delivery  to 
constitute  a  gift  causd  mortis  of  the  money  deposited,  is  dis- 
tinctly held  in  a  well-considered  Irish  equity  case,  where  the 
English  authorities  bearing  upon  this  point  are  brought  to- 
gether ;  the  question  being  treated  as  a  novel  one,  and  the 
evidence  showing  that  the  savings  bank  in  question  did 
business  as  one  of  the  former  class  above  noticed.^  This  is 
likewise  the  declared  rule  in  Kentucky  and  in  Pennsylvania.* 
And  that  there  cannot  be  a  valid  gift  eausd  mortis  of  a  sav- 
ings-bank book  by  word  of  mouth,  when  the  book  is  not  in 
the  donor's  possession,  nor  so  situated  as  to  be  actually  de- 
livered before  his  death,  is  indisputable  law.*  On  the  other 
hand,  it  is  held  in  Rhode  Island,  that  the  gift  causd  mortis  of 
a  savings-bank  deposit  is  sufficiently  completed  on  delivery 
of  the  pass  book  ;  the  court,  however,  treating  the  case  as  one 
without  precedent.^  Still  later  the  same  rule  is  upheld  in 
Massachusetts.®  It  would  appear  that  this  is  also  the  doctrine 
in  some  other  States. '^ 

§  174.  Gift  of  Voucher,  Receipt,  etc.  —  There  are  certain 
miscellaneous  vouchers  for  money,  such  as  due-bills,  receipts, 

1 /Supra,  §§148-151;  Pierce  1).  Five  *  Case  v.  Dennison,  9  R.  I.  88; 

Cents  Savings  Bank,  129  Mass.  425,  French  v.  Raymond,  39  Vt.  623. 
and  cases  cited.  ^  Tillinghast  v.  Wheaton,  8  R.  I. 

2  M'Gonnell  v.  Murray,  3  Irish  Eq.  536. 
460.    And  see  Beak  v.  Beak,  L.  R.  *  Pierce    v.   Five    Cents    Savings 

13  Eq.  489 ;  Mead,  Be,  15  Ch.  D.  651.  Bank,  129  Mass.  425. 

'  Ashhrook  v.  Ryon,  2  Bush,  228 ;  '  See  supra,  §  78  ;  Camp's  Appeal, 

Walsh's  Appeal,  122  Penn.  St.  177  ;  36  Conn.  88,  an  analogous  case  of 

Jones  V.  Weakley,  Ala.  (1893);  89  gift  inter  vivos;  Curtis  v.  Portland 

Va.  1.     And  see  Conser  v.  Snowden,  Savings  Bank,  77  Me.  151. 
54  Md.  175 ;  75  Cal.  548. 

173 


§  175        GIFTS  OP  PERSONAL  PROPERTY.      [PART  V. 

acknowledging  a  loan  or  deposit,  sometimes  of  a  promissory 
character,  tlie  delivery  of  any  one  of  which,  under  suitable 
circumstances,  is  held  to  constitute  a  valid  and  sufficient  gift 
causd  mortis  of  the  money -right  represented,  in  conformity  with 
the  modern  doctrine  relating  to  incorporeal  chattels  personal.^ 
§  175.  Delivery  of  Receptacle  containing  Incorporeal  Chat- 
tels.—  Of  the  delivery  of  a  receptacle,  as  carrying  what  it 
contains,  we  have  spoken,  with  reference  to  corporeal  chat- 
tels.^ The  rule  ought  to  be  even  more  stringent  as  concerns 
^ncorpoyeal  than  corporeal  property  ;  and  yet  in  some  States 
it  appears  that  the  delivery  of  a  box  and  key,  with  intent  to 
donate  the  contents,  carries  not  only  such  promissory  notes 
or  coupon  bonds  payable  to  bearer  as  the  box  may  hold,  but 
even  a  certificate  of  stock  which  happens  to  be  there,  without 
any  other  special  delivery.^  This  is  a  dangerous  doctrine  to 
[y   develope  far. 

But,  on  the  other  hand,  pursuing  our  analogies,  we  find 
that  the  gift  of  a  chose  in  action,  or  incorporeal  chattel,  can- 
not take  effect  if  the  instrument  be  put  into  an  envelope,  with 
directions  for  delivery  indorsed  upon  it,  and  then  retained 
by  the  donor  under  his  control  and  dominion  until  his  death.* 
And  the  tenor  of  some  late  decisions  is  to  discourage  all  doubt- 
ful gifts  eausd  mortis  which  rely  upon  symbolical  and  incom- 
plete delivery  for  carrying  a  title  to  incorporeal  chattels." 

1  Moore  v.  Darton,  4  De  G.  &  Sm.  was  held  a  valid  gift  causa  mortis,  for 

517 ;    Champney   v.  Blanchard,    39  the  purposes  designated  by  written 

N.  Y.  111.  directions  contained  in  the  package. 

'^  Supra,  §  163.  The  practical  result  was  to  consti- 

—^ —  '  Walsh  V.  Sexton,  55  Barb.  251.  tute  a  testamentary  disposition  of  the 

I      In  Thomas  B.Lewis,  89  Va.  1,  it  was  donor's  estate  without  the  formalities 

I      held  (with  strong  dissent)  that  the  of  a  solemn  will.     Ellis  v.  Secor,  31 

j      gift,  among  other  things,  of  the  keys  Mich.  185,  favors  such  a  result  still 

I       of  a  box  deposited  in  the  vaults  of  a  more  strongly,   under  startling  cir- 

I       bank,  containing  bonds,  stocks,  etc.,  cumstanoes. 

/       was  a  sufficient  constructive  delivery         *  Phipps  v.  Hope,  16  Ohio  St.  586  ; 

[^   of  the  contents  of  the  box,  notwith-  Trough's  Estate,  57  Penn.  St.  115  ; 

standing  a  duplicate  key  was  in  the  Zimmerman  v.  Streeper,  57  Penn.  .St. 

hands  of  a  trusted  friend.     In  Pierce  147  ;  Mitchell  v.  Smith,  10  L.  T.  n.  s. 

V.   Eive   Cents    Savings   Bank,    129  801  ;  Farquharson  v.   Cave,  2  Coll. 

Mass.  425,  the  delivery  of  a  sealed  356. 

package  to  a  certain  person,  contain-         *  Gans  v.  Fisk,  43  Ohio  St.  462  ;  2 

ing  money  and  savings-bank  books.  Con.  (N.  Y.)  286. 
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§  176.    Gift   CausS.   Mortis  to  a  Third  Person  for  Donee. — 

There  can  be  no  doubt  that  a  delivery  of  the  property  to  a 
third  person  for  the  donee  constitutbs  as  good  a  gift  eausd 
mortis  as  though  delivery  had  been  made  directly  to  the 
donee  ;  the  ordinary  rules  of  delivery  and  incidents  of  the 
gift  still  applying.  And  upon  this  principle  have  such 
gifts,  when  made  through  the  medium  of  friends,  relatives, 
and  even  strangers,  been  sustained,  from  the  earliest  known 
period  of  our  law  on  this  subject.^  "  Delivers,  or  causes  to 
be  delivered,  to  another,"  is  Blackstone's  expression. ^  In 
Drury  v.  Smith,  —  one  of  the  first  among  the  English  re- 
ported cases,  —  the  gift  sustained  was  of  property  handed  to 
a  third  person,  to  be  delivered  to  the  donee  if  the  giver  died 
of  his  disorder.^  And  a  late  American  tlecision  supports  a 
gift  which  was  made  by  a  miner,  dying  on  board  a  steamer, 
who  handed  a  bag  of  gold  dust  and  coin  to  a  sailor  attending 
him,  and  told  him  to  deliver  the  property  to  the  purser,  who 
then  came,  after  receiving  it,  and  took  the  giver's  last  mes- 
sage as  to  its  disposal.*  Obviously  the  wishes  of  a  donor  in 
peril  of  death  would  be  constantly  thwarted  if  the  rule  were 
otherwise. 

And  here  is  sometimes  noted  a  difference  between  gifts 
inter  vivos  and  those  causd  mortis:  namely,  that,  as  to  the 
former  class,  the  authority  of  one  who  takes  from  the  giver 
to  deliver  to  the  donee  is  revoked  by  the  giver's  death  ; 
whereas,  in  the  latter  kind  of  gift,  the  thing  may  be  delivered 
to  the  donee,  and  accepted  by  him  after  the  giver's  death.^ 

1  Drury  v.  Smith,  1  P.  Wms.  404  ;  This  is  illustrated  by  the  English 
Boutts  B.  Ellis,  17  Beav.  121 ;  Borne-  case  of  Farquharson  v.  Cave,  where 
man  «.  Sidlinger,  15  Me.  429 ;  Mich-  the  Vice-Chaneellor  said:  "I  had 
ener  v.  Dale,  23  Penn.  St.  59 ;  Ses-  some  doubts,  at  first,  whether  the 
sions  V.  Moseley,  4  Gush.  87 ;  Grymes  transaction  might  not  be  considered 
V.  Hone,  49  N.  Y.  17  ;  Southerland  t!.  to  amount  to  a  donatio  mortis  caus&  ; 
Southerland,  5  Bush,  591 ;  Kemper  but,  to  arrive  at  that  conclusion,  I 
V.  Kemper,  1  Duvall,  401  ;  Kilby  v.  must  be  satisfied  that  there  was  a 
Godwin,  2  Del.  Ch.  61.  complete  delivery  in  such    circum- 

2  2  Bl.  Com.  514.  stances  as  the  law  requires  for  that 
'  Drury  v.  Smith,  1  P.  Wms.  404.  purpose.  A  mere  delivery  to  an 
*  Michener  v.  Dale,  23  Penn.  St.  59.  agent,  in  the  character  of  agent  for 
^  Sessions  v.  Moseley,  4  Cush.  87,  the  giver,  would  amount  to  nothing." 

per  curiam.  2  Coll.  356. 
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This  distinction  possibly  proceeds,  however,  from  a  narrow 
view  of  the  subject.  For  the  death-bed  delivery  to  a  third 
person  for  the  donee,  which  takes  effect,  is  essentially  a 
delivery,  not  to  any  agent  of  the  donor,  but  to  a  trustee 
for  the  donee.  It  is  of  the  essence  of  such  gifts  that  the 
giver  part  with  all  control  and  dominion  over  the  property 
for  the  time  being  ;  for  though,  doubtless,  a  gift  causd  mortis 
once  made  is  revocable,  it  cannot  be  considered  as  ever  made 
at  all,  so  long  as  the  delivery  is  to  one  who  takes  only  as  the 
donor's  agent,  and  whose  custody  continues  that  of  the  dying 
man.  It  must  be,  therefore,  a  delivery  to  the  donee,  or  to 
some  one  for  the  donee. ^  Even  gifts  inter  vivos,  as  w6  have 
seen,  may  be  executed  by  delivery  to  a  third  person  as  trustee 
for  the  donee.^ 

§  177.  Intervention  of  Trustee  distinguished  from  Agency.  — 
That  the  ordinary  rules  of  agency  apply  to  gifts  eausd  mortis 
to  much  the  same  purport  as  in  gifts  inter  vivos,  may  be 
inferred  from  the  rule  of  one's  checks,  already  considered.^ 
And  it  may  be  assumed,  that,  where  the  dying  owner  gives 
directions  to  a  person  to  get  property  which  is  in  some 
agent's  or  bailee's  hands  for  the  purpose  of  fulfilling  a  gift 
causd  mortis,  and  the  directions  do  not  reach  that  agent  or 
bailee  so  as  to  enable  him  to  attorn,  so  to  speak,  before  the 
donor's  death,  the  gift  fails ;  just  as  a  check,  draft,  or  order 
upon  a  depositary  drawn  causd  mortis  is  unavailing  before  it 
could  be  accepted.  And  hence  there  is  no  gift  with  deliv- 
ery where  a  dying  person  simply  requests  A.  to  get  certain 
property  in  possession  of  B.,  and,  in  case  of  death,  settle  bills, 

1  Farquharson  B.  Cave,2Coll.  356.  546.  Whereas,  in  a  gift  inter  vivos 
And  see  Dresser  v.  Dresser,  46  Me.  once  made  to  the  donee's  trustee,  the 
48 ;  Southerland  v.  Southerland,  5  transfer  generally  becomes  complete 
Bush.  591.  Delivery  held  incomplete  without  reference  to  any  such  con- 
to  the  agent  in  104  Mo.  106.  tingency.     But  a  gift  inter  vivos  may 

2  Supra,  §  86.  The  gifts  we  are  contemplate  a  delivery  by  the  trustee 
now  considering,  when  made  by  de-  after  the  donor  dies.  See  e.g.,  Meri- 
livei-y  to  a  third  person,  usually  con-  wether  v.  Morrison,  78  Ky.  672. 
template  a  further  delivery  by  the  And  such  gifts  are  subject  to  condi- 
latter  to  the  donee,  if  the  donor  dies,  tions  imposed  by  the  donor.  See 
in  pursuance  of  a  peculiar  trust.    De-  supra,  §  127  et  seq. 

vol  V.  Dye,  123  Ind.  321  ;  117  N.  Y.  »  Supra,  §§  77,  86 ;   also  §§  148- 

343  ;   Shackelford  v.  Brown,  89  Mo.     161. 
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and  divide  the  residue  among  C,  D.,  and  E.i  In  short,  the 
custody  of  an  agent  for  the  donor  should  become  a  custody 
during  the  donor's  life,  as  agent  for  the  donee,  or  as  trustee 
for  his  benefit,  in  order  that  the  gift  may  take  effect.  And 
as  the  donor  may  have  an  agent  to  make  delivery  for  him,  so, 
too,  may  the  donee  causd  mortis  have  his  agent  duly  em- 
powered to  fully  accept  on  his  behalf.  ^ 

§  178.  Miscellaneous  Instances  of  Gift  through  Third  Person ; 
Residuary  Legatee,  etc.  —  Where  a  testator  expressly  directs 
his  residuary  legatee  to  deliver  an  article  to  an  individual, 
and  the  legatee  promises  to  do  so,  chancery  will  hold  the 
legatee  a  trustee,  and  enforce  delivery  accordingly;  the 
principle  being,  that  one  interested  in  the  estate  cannot  be 
allowed  to  receive  more  than  he  would  have  had,  except  for 
the  reliance  placed  by  the  testator  upon  his  assurance,  and 
a  consequent  omission  to  make  or  alter  his  own  will,  as  he 
might  have  done  to  accomplish  the  desired  purpose.  But  it 
would  appear  that  this  rule  cannot  be  extended  to  promises 
made  by  parties  having  no  interest  under  the  will  to  be 
affected  by  any  such  gift.^ 

Under  somewhat  peculiar  circumstances  of  a  third  party's 
intervention,  a  gift  causd  mortis  was  sustained  in  Boutts  v. 
Ellis.  Here  a  man,  on  his  death-bed,  gave  his  wife  a  crossed 
check,  and  afterwards,  remembering  that  it  was  crossed,  asked 
a  friend,  as  a  matter  of  convenience,  to  take  it  and  give  the 
wife  another  in  its  stead.  This  was  done  ;  but  the  friend's 
check  was  post-dated.  The  testator's  check  was  paid  before 
he  died  to  his  friend,  who  subsequently  gave  a  check  to  the 
widow  in  place  of  his  own  post-dated  check.  It  was  held,  in 
the  English  chancery  courts  below,  and  on  appeal,  that  the 
gift  was  good.* 

§  179.  Gift  Caus^  Mortis  by  Instrument  in  Writing ;  Deed 
of  Gift,  etc.  —  Now  as  to  delivery  by  a  deed  of  gift,  or  other 

1  Case  V.  Dennison,  9  E.  I.  88.  placed  in  the  hands  of  one's  intended 

^  See  Moore  v.  Darton,  4  De  G.  &  executor,  for  a  specific  purpose  be 

Sm.  617.  good.     Barclay's    Estate,  11  Phila. 

8  Sims  V.  Walker,  8  Humph.  503  ;  123. 

Williams  v.  Fitch,  18  N.  Y.  646.     So  *  Boutts  v.  Ellis,   17  Beav.   121  ; 

may  the  gift  causS,  mortis  of  money  s.  c.  4  De  G.,  M.  &  G.  249. 
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instrument  in  writing.  The  Roman  law  was  quite  explicit 
on  this  point  in  the  time  of  Justinian,  for  it  required  every 
donatio  causd  mortis  to  be  executed  in  the  presence  of  five 
witnesses  ;  thus  getting  rid  of  dangerous  abuses  which  had 
long  been  felt  to  exist,  and  placing  such  donations  on  a  like 
sound  footing  with  general  testamentary  dispositions.^ 

These  wholesome  restraints  upon  a  mode  of  transfer  pecul- 
iarly liable  to  fraud  have  never  been  incorporated  with  the 
English  law.  Our  gifts  causd  mortis,  on  the  contrary,  may  be 
established  upon  the  oral  testimony  of  a  single  unimpeached 
witness  as  to  slight  words  and  acts  amounting  to  delivery; 
and  this  same  delivery  has  been  our  boasted  safeguard.  But 
the  question  arises.  Would  our  courts  recognize  a  gift  of  this 
description,  by  deed  of  gift  or  other  writing,  without  deliv- 
ery ?  "We  think  they  would  not,  as  a  rule,  unless  the  writing 
were  executed  with  such  formalities  that  it  could  be  set  up 
as  a  testamentary  instrument,  and  regularly  admitted  to 
probate.  And  such  appears  to  be  the  settled  conclusion  in 
England,  though  the  precise  point  appears  never  to  have  been 
directly  passed  upon.^  Deeds  of  gift,  we  have  shown  else- 
where, were  always  uncommon  in  most  parts  of  the  United . 
States ;  while  in  States  where  they  were  formerly  sanc- 
tioned, the  practice  has  lost  much  of  its  old  significance.^ 
A  deed  of  gift,  it  is  true,  will  sometimes  accompany  delivery 
of  possession,  in  a  death-bed  disposition  ;  and  so,  too,  have 
assignments,  letters,  and  memoranda  been  found  useful  in  a 
number  of  cases  :  aU  this,  however,  not,  we  presume,  for 
affecting  a  transfer  independently  of  delivery,  but  as  clearly 

1  Colquhoun  Eom.  Law,  §  1070 ;  »  Supra,  §  89.    In  a  recent  Massa- 

2  Kent  Com.  444.     Under  Mexican  chusetts  case  it  is  clearly  ruled  that 

law,  gifts  causd,  mortis,  require  sub-  the  delivery  of  an  instrument  will 

stantially  the    same   formalities    as  not  operate  as  a  gift  caus^  mortis 

wills.    66  Tex.  189.  where  the  property  described  falls  of 

2 1  Wms.  Ex'rs,  7th  Eng.  ed.  780 ;  suitable  delivery.    McGrath  v.  Eey- 

Thorold  v.  Thorold,   1    Phillim.    1.  nolds,  116  Mass.  566.     And  see  Mr. 

Lord  Hardwicke  and  Lord  Rosslyn  Justice  Matthews  in  Basket  v.  Has- 

appear  to  have  thought   otherwise,  sell,  107  U.  S.  602 ;  Bamum  v.  Reed, 

according  to  certain  dicta  in  Ward  v.  136  111.  388. 
Turner,  2  Ves.   Sen.   440;  Tate  v. 
Hilbert,  2  Ves.  Jr.  120. 

178 


CHAP.  VI.]      GIFTS   CAUSA  MORTIS ;  HOW  EXECUTED.      §  179 

evidencing  the  gift  whicli  took  effect  because  of  a  legally 
sufficient  delivery.^  In  general,  to  execute  and  deliver  a 
deed  of  gift,  without  delivering  the  thing  itself, — unless, 
indeed,  it  were  the  true  means  of  yielding  possession  of  or 
"  delivering  "  an  incorporeal  right,  —  would  seem  hardly  to 
come  up  to  the  standard  of  our  law  of  gifts  causd  mortis; 
and  a  deed  of  gift  found  among  the  maker's  papers  after  his 
death,  and  never  delivered  during  his  life  at  all,  most  assur- 
edly confers  no  title  whatever  to  the  property  described,  if 
not  duly  executed  as  a  last  will  and  testament  according  to 
the  statute. 2 


1  Kemper  v.  Kemper,  1  Duvall, 
401 ;  Blake  v.  Lowe,  3  Desaus.  263 ; 
Grymes  v.  Hone,  49  N.  Y.  17. 

2  1  Wms.  Ex'rs,  supra  ;  Smith  v. 
Downey,  3  Ired.  Eq.  268 ;  Taylor  v. 
Taylor,  2  Humph.  597 ;  Martin  v. 
Eamsey,  5  Humph.  349 ;  Gibson,  C. 
J.,  in  Nicholas  v.  Adams,  2  Whart. 
17,  24. 

The  only  case,  English  or  Ameri- 
can, which  appeared  to  view  deeds 
of  gift  cmisS,  mortis  difierently,  when 
the  first  edition  of  this  work  was 
prepared,  is  that  of  Meach  v.  Meaoh, 
decided  in  Vermont  in  1852 ;  and 
even  here  it  is  hy  no  means  certain 
that  the  chattels  continued  in  the 
donor's  sole  possession  till  his  death. 
In  this  exceptional  case,  a  man  in 
peril  of  death  executed  one  deed  of  all 
his  real  estate,  and  another  of  all  his 
personal  property,  in  favor  of  his  wife, 
—  both  of  which  instruments  were 
duly  recorded  a  month  before  he 
died.  Upon  a  bill  for  specific  per- 
formance brought  after  his  death 
against  the  heirs  and  next  of  kin, 
together  with  the  personal  represent- 
ative, it  was  held  that  the  deed  of 
real  estate  could  not  be  upheld, 
whether  as  a  post-nuptial  settlement, 
a  gift  causG,  mortis,  or  a  testamentary 
disposition ;  but  the  deed  of  personal 
property,  which  comprehended  stock 
on  his  farm  and  choses  in  action, 
and,  as  it  would  appear,  purported 


to  carry  all  the  estate  of  which  the 
donor  should  be  possessed  at  his 
death,  was  sustained  as  a  good  gift 
causd,  mortis.  Meach  v.  Meach,  24 
Vt.  591.  The  opinion  of  Eedfield, 
C.  J.,  in  this  case  is  remarkable  for 
the  boldness  with  which  it  applies 
equity  remedies  in  aid  of  a  donor's 
purpose,  and  for  its  vigorous  opposi- 
tion to  attempts,  elsewhere  noticed, 
to  put  limits  to  the  amount  capable 
of  transfer  by  a  gift  causS,  mortis. 
But  in  seeking  to  commend,  rather 
than  deplore,  the  policy  of  such  gifts, 
the  learned  Chief  Justice  was  not  in 
true  accord  with  the  times.  It  is  not 
unlikely  that  his  views  there  set  forth 
concerning  deeds  of  gift  causd,  mortis 
have  since  undergone  a  change  ;  for, 
according  to  3  Redf.  Wills,  2d  ed. 
339  (1870),  this  eminent  writer  re- 
states the  decision  so  as  to  show  dis- 
tinctly that  the  donee  continued  to 
have  the  control  and  management  of 
the  estate  after  the  execution  of  the 
instrument,  — a  very  important  fact ; 
and  besides,  in  a  note,  he  admits  that 
the  view  may  ultimately  prevail  that 
the  deed  of  the  donor  merely  is  no 
sufficient  delivery  to  create  a  good 
gift  causcL  mortis. 

We  have  seen  that  a  deed  of  gift 
inter  vivos  is  upheld  *by  way  of  es- 
toppel against  the  donor.  But  qu. 
whether  an  estoppel  should  operate 
in  the  case  of  gifts  like  these,  which 
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A  deed  of  gift  or  formal  assignment  expressed  absolutely, 
and  as  if  to  go  into  immediate  effect,  may  be  presumed  to  be 
intended  as  a  gift  inUr  vivos  rather  tban  causd  mortis,  and, 
in  the  absence  of  special  circumstances  attending  delivery, 
should  be  construed  accordingly.  There  is  an  English  case 
in  point,  where  Lord  Cottenham  held  that  an  assignment 
made  by  A.,  upon  a  bond  purporting  to  "hereby  assign  and " 
transfer  the  within  bond  or  obligation,"  and  aU  her  "  right, 
title,  and  interest  thereto,"  to  B.,  followed  by  the  usual 
power-of-attorney  clause,  evinced  no  gift  causd  mortis,  though 
executed  and  delivered  five  days  before  her  death,  but  an 
immediate  and  irrevocable  gift.^ 

§  180.  Whether  Delivery  is  dispensed  ^rith  vrhere  Donee  or 
Trustee  is  already  in  Possession.  —  While  our  decisions  pro- 
ceed, then,  upon  the  apprehension  that  all  gifts  causd  mortis 
require  delivery,  they  yet  leave  some  room  for  inquiry  as  to 
whether  there  may  not  be  circumstances  which  would  dis- 
pense with  the  formal  act  of  delivery;  the  donee  taking  con- 
trol as  such  by  virtue  of  some  permission,  and  so  making  the 
transfer  complete.  That  gifts  inter  vivos  admit  of  such  trans- 
fer cannot  be  disputed ;  and,  on  principle,  the  same  privilege 
should  extend  to  those  of  the  present  class.^  Thus,  if  the 
dying  donor  wished  to  give  causd  mortis  that  which  the  in- 
tended donee  had  already  in  possession,  on  some  bailment  or 
trust,  —  as  a  borrowed  book,  or  a  boat  under  his  supervision, 
—  might  he  not  say,  "  I  give  you,  to  keep  in  case  of  my 
death,"  the  book,  or  the  boat,  as  the  case  might  be,  without 
requiring  the  thing  to  be  brought  to  his  bedside,  and  going 
through  a  pantomime  of  delivery  usually  deemed  superfluous  ? 
And  if,  in  pursuance  of  such  a  gift,  the  donee  thereupon 
assumed  and  continued  control,  in  the  capacity  of  donee, 

the    donor   is    permitted  to  revoke  We  regard  that  decision  as  open  to 

whenever  he  likes.'  the  gravest  criticism. 

It  should  be  added  that  a  later  i  Edwards  v.  Jones,  1  Myl.  &  Cr. 

American   case,   Ellis    v.   Secor,   31  226.     But  cf.  Meach  v.  Meaoh,  24  Vt. 

Mich.  185,  sustains  a  written  declara-  591;   Grymes  t/.  Hone,  49  N.  Y.  17, 

tion  of  trust  without  accompanying  as  indicating  that  such  a  presumption 

delivery,  by  way  of  gift  causd,  mortis,  should  not  be  deemed  conclusive. 

2  Supra,  §  70. 
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would  not  the  transaction  be  complete?  There  is  a  Ken- 
tucky case  which  bears  in  favor  of  such  a  gift  causd  mortis  ; 
the  circumstances  showing,  as  it  would  appear,  that  a  gift 
was  made  by  a  husband's  relinquishing  to  his  wife  all  claim 
on  his  part  to  a  buggy  and  horse  which  she  had  in  her  pos- 
session.^ But  decidedly  against  such  a  doctrine  is  a  recent 
Maine  decision,  which  rests  upon  the  impolicy  of  all  gifts 
causd  mortis  from  the  temptation  they  afford  to  perjury  and 
fraud.  2 

To  go  a  step  farther :  might  not  a  gift  causd  mortis  be 
made  by  directing  such  borrower,  bailee,  or  agent  of  the 
donor,  to  hold  the  property  in  case  of  death  as  a  gift  to  a 
certain-named  donee ;  and  so  carrying  out,  by  the  donor's 
words  and  the  custodian's  acts,  an  effectual  gift  to  a  third 
person  for  the  donee,  without  an  actual  primary  delivery  by 
the  donor  ?  Even  to  this  extent  would  the  principle  appear 
to  be  carried  in  the  same  Kentucky  case  ;  a  gift  to  the  wife 
being  likewise  sustained  of  certain  promissory  notes  which 
were  held  by  another,  upon  directions  given  the  latter  by  the 
donor. ^  There  are,  on  the  other  hand,  cases  which,  without 
being  quite  explicit,  have  a  decidedly  opposite  leaning,  as 
though  it  might  be  ruled  as  before,  that  gifts  causd  mortis 
really  deserved,  in  this  respect,  less  favor  than  gifts  inter 
vivos,  and  ought  to  depend  for  their  validity  upon  a  strict 
delivery  of  possession  by  the  donor.* 

§  181.  How  far  Chancery  aids  Infonnal  Delivery.  —  Notwith- 
standing the  aid  which  chancery  so  readiLy  affords  for  com- 

1  Southerland  v.  Southerland,  5  port ;  while  the  decision,  so  far  from 
Bush,  591.  And  see  Stevens  v.  being  rested  on  the  ground  we  have 
Stevens,  2  Hun,  470.  suggested,    seems    to    have    turned 

2  Drew  V.  Hagerty,  81  Me.  231.  chiefly  upon  the  meritorious  char- 
The  doctrine,  as  plainly  stated  in  the  acter  of  the  gift  in  that  particular 
opinion,  is  to  refuse  to  dispense  with  instance; 

corporeal    delivery    in    gifts    causd,  *  See  Walsh  v.  Studdart,  4  Dm.  & 

mortis,  because  such  gifts  ought  to  War.  159  ;   French  v.  Raymond,  39 

be  restrained.    For  this  author's  view  Vt.  623 ;  Miller  v.  Jeffress,  4  Gratt. 

that  all  oral  death-bed-  gifts  are  im-  472  ;  Fearing  ».  Jones,  149  Mass.  12 ; 

politic,  see  jposi,  §  197.  Smith   v.  Ferguson,   90    Ind.    229; 

'  Southerland  v.  Southerland,  su-  Case  v.  Dennison,  9  R.  I.  88,  —  none 

pra.    But  the  real  facts  of  the  case  of  which  decisions  need  rest  upon 

do  not  clearly  appear  from  the  re-  such  a  ground. 
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pleting  informal  delivery,  and  carrying  one's  intention  into 
effect,  it  is  doubtless  the  rule,  that,  if  anything  remains  to  be 
done  by  the  donor  which  a  court  of  equity  would  not  have 
compelled  him  to  do  during  his  life,  the  gift  causd  mortis 
cannot  be  a  good  one.^ 

§  182.  Part  Delivery  ■where  the  Gift  ■was  entire.  —  Where  the 
gift  causd  mortis  purported  to  be  entire,  a  delivery  of  part 
of  the  property  wHl  not  suffice ;  though  it  would  be  other- 
wise if  part  delivery  was  distinctly  made  in  the  name  of  the 
whole.^ 

§  183.  Execution  on  Donee's  Fart ;  Acceptance  and  Contin- 
uous Possession.  —  We  now  come  to  the  acts  requisite  on  the 
part  of  the  donee  to  complete  a  gift  causd  mortis.  Accept- 
ance corresponds  to  delivery,  and  is  doubtless,  in  most  cases, 
if  not  altogether,  the  rounding  act  of  the  donation.  And 
whUe,  in  all  such  death  dispositions,  the  acceptance  of  what 
has  been  beneficially  bestowed  is  often  lost  sight  of,  or  rather 
will  be  taken  for  granted,  no  such  presumption  can  here  pre- 
vail against  plain  evidence  to  the  contrary,  any  more  than 
in  gifts  inter  vivos.  By  acceptance  is  here  meant  accept- 
ance in  the  character  of  donee ;  or,  it  may  be,  of  a  trustee 
with  control  for  the  intended  donee  ;  not  simply  the  taking 
.possession.  That  acceptance  is  meant  which  harmonizes 
with  the  donor's  purpose  of  giving,  as  evinced  by  his  own 
acts  and  conduct.^  Acceptance  is  presumed  in  all  beneficial 
cases  unless  the  contrary  appears. 

But  it  should  be  further  observed  that  gifts  causd  mortis 
admit  of  an  acceptance  by  the  real  beneficiary  after  the  donor's 
death,  in  certain  instances ;  any  intermediate  acceptance  by 
one  for  another's  benefit  meanwhile  being  preliminary  rather 
than  final.  The  gift  causd  mortis  directly  to  a  donee  requires, 
at  least,  the  acceptance  conditional  upon  ensuing  death 
(which  is  always  appropriate  to  such  transfers)  to  render  it 

1  See  Lord  Eldon,  in  Duffield  v.  '  Reddel  v.  Dobree,  10  Sim.  244 ; 
Elwes,  1  Bligh,  n.  s.  497.  Cf.  opin-  Delmotte  v.  Taylor,  1  Redf.  Surr. 
ion  In  Dillon,  Be,  44  Ch.  Div.  76.  (N.  Y.)  417 ;  Cutting  v.  GUman,  41 

2  McGrath  v.  Beynolds,  116  Mass.  N.  H.  147  ;  supra,  §§  90-92. 
566. 
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complete  ;  and  acceptance  in  trust  upon  a  like  condition  must 
attend  the  donor's  delivery  to  any  third  person  for  the  donee ; 
but  when  such  third  person  receives  possession,  as  often  hap- 
pens, to  give  to  the  donee  only  in  case  of  the  donor's  death 
the  acceptance  which  gives  final  and  full  effect  to  the  gift 
necessarily  awaits  the  issue  of  the  peril,  and  is  postponed  to 
the  donor's  death. ^  A  gift  causd  mortis  is  valid  even  though 
the  intended  beneficiary  knew  nothing  of  it  until  after  the 
donee's  death,  provided  nothing  appears  to  repel  the  pre- 
sumption that  the  donee  then  accepted;  ^  but  otherwise,- if 
he  then  refused. 

Such  acceptance,  however,  as  completes  the  gift  causd  mor- 
tis in  its  conditional  character,  and  corresponds  strictly  with 
a  donor's  act  of  delivery,  must  be  followed  by  continuous 
possession  and  control  of  the  property  tUl  the  donor's  death ; 
and  this  for  reasons  which  will  more  fully  appear  when  we 
come  to  consider  the  revocability  of  such  gifts.^  And  if  a 
gift  causd  mortis  is  through  some  third  person  or  trustee,  the 
gift  is  not  completed  unless  such  third  person  accepts  accord- 
ingly or  takes  possession  of  the  thing  before  the  donor  dies.* 
But  equivocal  acts  by  the  donee  or  trustee  after  a  full 
delivery  and  acceptance  are  not  to  be  deemed  a  redelivery 
or  refusal  of  the  gift.^ 

§  184.  Proof  of  Esecution  to  sustain  a  Gift  Caust  Mortis.  — 
A  few  words  as  to  the  proof  of  execution  needful  to  sustain 
a  gift  causd  mortis.  The  same  general  principles,  mutatis 
mutandis,  which  establish  delivery  in  gifts  inter  vivos,  will 
hold  good  here  ;  with  this  consideration  always  kept  in  view. 


^  See  Sessions  v.  Moseley,  4  Gush,  she  came.    Nothing  more  being  done 

87,  per  curiam.  till  after  his  death,   the  gift  causa 

2  Dunlap  V.  Dunlap,  94  Mich.  11 ;  mortis  faUed  of  execution. 
123  Ind.  321.  «  Corle  v.  Monkhouse,  50  N.  J. 

8  Keddel  v.  Dobree,  10  Sim.  244 ;  Eq.  537.    Here  the  husband  handed 

Hatch    V.    Atkinson,   56    Me.    324 ;  money  to  the  wife,  intentionally  giv- 

Bomeman  v.  Sidlinger,  15  Me.  429,  ing,   and  she  took  it,  intentionally 

§  188  ;  80  Me.  152.  accepting,  and  then  put  the  money 

*  Wilcox  V.  Matteson,  53  Wis.  23.  back  in  his  desk,  which  both  con- 
Here  the  dying  person  desired  his  trolled.    Cf.  Woodburn  v.  Woodbum, 
nurse  to   take  a  pocket-book  from  123  111.  608. 
under  the  bed  and  give  it  to  A.  when 
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that  fraud  casts  its  most  alluring  looks  towards  a  dying  per- 
son's bedside,  and  tempts  the  by-stander  to  lay  hold  of  what 
he  may,  before  a  probate  court  can  take  jurisdiction,  and  to 
appropriate,  on  the  plea  that  he  who  shall  never  return  to 
claim  his  own  had  turned  it  over  to  him  as  a  farewell  gift. 
Possession  being  once  in  his  favor,  time  and  stealth,  he 
thinks,  will  do  the  rest. 

Nothing,  then,  can  be  plainer  than  that  possession  of  the 
thing  alone  does  not  establish  delivery  as  a  gift  causd  mortis; 
and  this  more  especially  where  the  claimant  had  opportunity 
of  obtaining  wrongful  possession  before  or  just  after  the  own- 
er's decease  ;  ^  or  where  the  evidence  consists  with  the  idea 
that  possession  was  given  for  some  different  purpose.^  On 
the  contrary,  the  title  being  impeached  by  the  proper  party 
in  interest,  the  possessor  should  show  satisfactorily:  first, 
that  the  property  was  suitably  delivered  to  or  for  his  use ; 
next,  that  this  delivery  was  by  way  of  gift ;  lastly,  so  far  as 
this  be  needful  to  the  title,  whether  the  gift  was  a  gift  causd 
mortis,  or  a  gift  inter  vivos.  Upon  him  who  claims  as  donee 
is  the  burden  of  proof .^  And  yet  as  to  such  a  gift,  under 
our  present  practice  the  testimony  of  one  credible,  competent, 
and  unimpeached  witness,  is  sufficient  to  establish  it.* 

^  Lounsbury  v.  Depew,  ,28  Barb,  present  connection  are  these :   that 

44  ;  Cutting  v.  Oilman,  41  N.  H.  147  ;  the  donor  was  or  was  not  under  some 

Delmotte  v.    Taylor,  1   Eedf.   Surr.  moral  obligation   to   the  donee  for 

(N.  Y.)  417  ;   Kenney  v.  Public  Ad-  services  rendered ;    that,   supposing 

ministrator,  2  Bradf.  Surr.  (N.  Y.)  he  was,  the  gift  was  or  was  not  alto- 

319.  gether  disproportioned  to  those  ser- 

''  As,  to  take  the  instrument  and  vices.     Smith  e.  Maine,  25  Barb.  33 ; 

place  it  among  the  dying  person's  Westerlo  v.  De  Witt,  35  Barb.  215. 

papers.     152  Mass.  5 ;   Seabright  ■».  For    the    mutual    relations    of    the 

Seabright,  28  W.  Va.  412.  parties  go    far    towards    explaining 

8  See  Hebb  v.  Hebb,  5  Gill,  506 ;  their  transactions ;   nor  is  it  certain 

Cosnaban  v.  Grioe,  15  Moore  P.  0.  that  what  one  receives  from  a  dying 

215  ;  Walter  v.  Hodge,  2  Swanst.  92  ;  man  may  not  stand  on  the  footing 

Hayslep  v.  Gymer,  1  Ad.  &  Ell.  162 ;  of  sale,  which  is  stronger  than  that 

Conklin  v.  Conklin,  20  Hun,  278  ;  136  of  a  gift.    McCarty  v.  Keaman,  86 

111.  388 ;    64   Cal.    346 ;   Yancey    v.  111.   291.    It  is  error  to  charge  that 

Field,  85  Va.  756.    The  surrounding  a  gift  caus^  mortis  must  be  proved 

circumstances   are  material    to    the  "beyond  suspicion."    Lewis  ti.  Mer- 

issue,  wherever  the  donor's  intention  ritt,  113  N.  Y.  386. 
is    obscure.       And,     among    those  *  Thomas  v.  Lewis,  89  Va.  1. 

worthy  of  especial  mention  in  the 
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The  words  accompanying  the  act  of  delivery  are  an  impor- 
tant element  in  determining  the  quo  animo  of  the  donor. 
And  since  the  circumstances  of  a  last  illness  will  raise  the 
presumption  that  the  gift  contemplated  was  oausd  mortis 
rather  than  inter  vivos,  a  dying  donor  need  not  expressly  de^ 
clare  that  the  gift  is  conditional  upon  his  death  from  the 
existing  disorder ;  for  the  condition  will  be  presumed,  though 
only  words  of  gift  were  used,  unless  the  evidence  negatives 
such  an  implication. ^  No  particular  form  of  words  is  neces- 
sary to  give  effect  to  a  gift  oausd  mortis.^  And  all  questions 
relating  to  the  fact  of  delivery,  as  well  as  of  the  capacity  in 
which  the  person  who  receives  the  thing  holds  it,  are  usually 
to  be  left  to  a  jury.^ 

The  alleged  donor's  declaration  of  intention  previous  to 
the  gift  is  admissible  where  the  language  used  at  the  time  of 
delivery  was  ambiguous.  And  his  subsequent  declarations, 
after  delivering  possession,  that  he  had  so  given  the  property, 
are  also  sometimes  admissible  as  against  individuals  who 
claim  to  hold  by  a  privity  of  interest  with  the  donor.*  But 
such  delivery  cannot  be  established  by  his  subsequent  decla- 
rations, shortly  before  dying,  to  a  person  not  connected  with 
the  gift.^  And  on  the  issue  of  gift  causd  mortis,  statements 
of  the  donor  showing  a  previous  and  continuous  purpose  in- 
consistent with  the  alleged  gift  are  admissible  to  contradict 
the  donee's  testimony.® 

§  185.  How  the  Issue  of  Gift  is  determined  in  Practice. — 
It  is  the  modern  practice  of  the  chancery  courts  of  England, 
where  any  doubt  exists,  whether  in  point  of  fact  there  was 
that  which  would  constitute  a  good  gift  eausd  mortis  of  prop- 
erty legally  subject  to  such  gift,  to  direct  an  issue  to  try  that 
fact.^  A  bill  of  equity,  moreover,  affords  often  the  suitable 
course  for  testing  title  in  the  courts  of  this  country,  espe- 
cially where  the  property  in  question  is  incorporeal.^     But 

1 1  Wms.  Ex'rs,  7th  Eng.  ed.  772  ;  =  Rockwood  v.  Wiggin,  16  Gray, 

Gardner  v.  Parker,  3  Madd.  184.  402. 

2  Kenistons  v.  Sceya,  54  N.  H.  24.  «  Whitney  v.  Wheeler,  116  Mass. 

"  Dunn  V.  German- American  Bank,  490. 
109  Mo.  90  ;  52  N.  J.  L.  215.  ^  i  -wms.  Ex'rs,  7th  Eng.  ed.  783. 

*  Smith  V.  Maine,  25  Barb.  33.  s  Kockwood  v.  Wiggin,  16  Gray, 
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the  issue  is  quite  commonly  raised  in  a  suit  at  law  brought 
against  the  donee  in  possession,  or  the  donor's  representa- 
tives in  possession,  as  the  case  may  be,  to  recover  the  prop- 
erty improperly  withheld  from  the  party  entitled  to  it.^ 

§  186.  Gift  constituted  by  the  Forgiveness  of  a  Debt.  —  It 
is  well  settled  that  a  gift  causd  mortis,  as  well  as  a  gift  inter 
vivos,  may  consist  in  the  forgiveness  of  a  debt ;  this,  however, 
being  a  matter  for  evidence.^  But  a  loan  cannot  be  con- 
strued into  a  gift  causd  mortis  upon  evidence  of  some  imper- 
fect arrangement  between  donor  and  donee  which  was  never 
carried  out.^ 


CHAPTER  VII. 

GIFTS  CAUSA  MOETIS ;  EFFECT  OF  EXECUTION. 

§  187.  Effect  of  executing  Gift  as  between  Donor  and  Donee. 
—  (5.)  Having  shown  how  gifts  causd  mortis  are  executed, 
we  proceed  next  to  notice  the  effect  of  their  execution  as 
between  donor  and  donee. 

§  188.  The  Same  Subject;  Gift  Caust  Mortis  is  revocable. — 
The  leading  characteristic  of  executed  gifts  causd  mortis  is 
revocabnity.  An  ordinary  gift  once  completed  by  competent 
parties  is,  we  have  seen,*  absolute  and  irrevocable  as  concerns 

402 ;   Southerland  «.  Southerland,  5  debt  cancelled.    Moore  v.  Darton,  4 

Bush,  591 ;  Pennington  v.  Gittings,  2  De  6.  &  Sm.  517.     And,  again,  where 

Gill  &  J.  208.  a  creditor  declared  that  the  money 

1  Grynies  v.  Hone,  49  N.  Y.  17  ;  was  the  debtor's,  and  destroyed  the 
Case  V.  Dennison,  9  R.  I.  88  ;  French  bond  or  other  security,  which  consti- 
V.  Eaymond,  39  Vt.  623.  tuted    the    evidence    of    the    debt. 

2  Thus,  a  gift  of  the  present  class  Gardner  v.  Gardner,  20  Wend.  526. 
was  held  established,  where,  upon  a  And  see  Hurst  v.  Beach,  5  Madd.  351 ; 
loan,  the  borrower  had  given  the  Meredith  v.  Watson,  23  E.  L.  &  Eq. 
lender  the  following  paper:  "Re-  250;  Darland  v.  Taylor,  52  Iowa, 
ceived  of  D.  £500,  to  bear  interest  at  503 ;  Lee  v.  Boak,  11  Gratt.  182. 

£4  per  cent  per  annum ; "  and  it  was         s  Henderson  v.  Henderson,  21  Mo. 

shown  that  this  receipt  was  given  to  379. 

the  borrower's  servant  by  the  dying         *  Supra,  §  103. 

creditor,  saying  that  she  wished  the 
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the  donor,  unless  procured  by  fraud ;  but  so  wavering  is  the 
title  acquired  by  such  a  transfer  causd  mortis,  until  fully  con- 
firmed by  the  donor's  death  as  contemplated,  that  the  gift  is 
held  specially  revocable  in  three  distinct  instances,  —  (1st) 
by  the  donor's  recovery  from  the  particular  peril ;  (2d)  by 
the  death  of  the  donee  before  him;  or  (3d)  by  his  own  act 
revoking  the  gift.^  AH  of  these  principles  we  have  adopted 
from  the  civil  law,  which  pronounces  the  donation  causd 
mortis  conditional  and  ipso  facto  void  if  the  donor  escapes  the 
supposed  danger,  or  the  donee  dies  before  him,  or  the  donor 
repents  of  the  gift.^  Of  these  three  methods  of  revocation 
in  their  order. 

§  189.  Revocation  by  Donor's  Recovery  from  the  PeriL 
—  First.  Revocation  by  the  donor's  recovery  from  the  particu- 
lar peril  has  been  established  in  well-considered  cases,  English 
and  American.  Thus,  in  the  English  case  of  Staniland  v. 
Willott,  where  the  donor  recovered  from  a  paralytic  stroke, 
which  at  the  time  threatened  death,  so  as  to  be  able  to  take 
a  foreign  journey,  and,  besides,  to  manage  his  affairs.^  And, 
again,  in  Weston  v.  Sight,  decided  in  Maine,  where  one  dan- 
gerously ill  with  consumption  so  far  escaped  the  peril  con- 
templated as  to  attend  to  his  ordinary  business  for  eight 
months,  though  he  finally  died  of  the  same  disease.*  Or 
where  the  apprehension  arises  from  an  intended  perilous 
journey,  and  the  giver  returns  in  safety  from  that  journey.* 
But  the  question  may  sometimes  be  a  nice  one ;  for  the  mere 
rallying  of  one's  faculties,  followed  soon  by  a  relapse,  and 
finally  death,  from  the  sickness  originally  contemplated, 
would  hardly  sufiice  for  such  a  revocation.  As  Chief  Justice 
Gibson,  of  Pennsylvania,  has  said,  a  transfer  of  this  kind 
ought  not  to  be  disturbed  "  by  the  alternation  of  hope  and 

^  See  Bouv.  Diet.  Donatio  Oausd,  ferred  from  doubtful  circumstances. 

Mortis  ;  2  Bl.  Com.  514 ;  2  Kent  Com.  See  §  183. 
444.  8  staniland  v.  Willott,  3  Mac.  & 

2  Colquhoun  Eom.  Law,  §  1071.  G.  664. 
There  might  be  a  refusal  of  the  gift  *  Weston   v.  Hight,   17  Me.  287. 

by  the  donee,  or  his  own  voluntary  See  also  Conser  v.  Snowden,  54  Md. 

redelivery  by  way  of  revocation  and  175. 
a  gift  back.    But  this  cannot  be  in-  ^  is  HI.  App.  167.    See  §  154. 
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despair,  dependent  on  the  doubtful  spinning  of  the  die,  but 
only  by  tlie  turn-up  of  life."'^ 

§  190.  Revocation  by  Donee's  Death  before  the  Donor. — 
Second.  Revocation  by  the  donee's  death  before  the  donor  is 
a  principle  which  seems  to  be  taken  for  granted  at  the  Eng- 
lish law,  both  from  the  reason  of  the  thing  and  because  it 
was  the  plain  doctrine  of  Justinian's  age.^  The  rule  of  lapsed 
legacies  is  quite  analogous,  though  a  gift  causd  mortis  is 
probably  to  be  deemed  more  strictly  personal  to  the  donee 
than  any  legacy.*  But  the  prior  death  of  the  third  person 
charged  with  delivery  to  the  donee  after  the  donor's  death 
would  not,  we  suppose,  invalidate  the  gift  to  the  donee,  if 
the  latter  himself  survived  the  donor.* 

§  191.  Revocation  by  Donor  ■who  repents  of  the  Gift. — 
Third.  Revocation  by  the  donor's  own  act,  or  where,  as  the 
civilians  would  say,  he  repents  of  the  gift,  is  established  at 
our  law  by  numerous  decisions.  As  early  as  1710  it  was 
ruled  by  the  Lord  Chancellor  that  a  gift  causd  mortis  is  revo- 
cable during  the  donor's  Kfe,  just  as  much  as  a  will.^  And 
by  directing  a  return  of  the  donated  property,  and  resuming 
its  possession  as  owner,  the  donor  necessarily  revokes  and 
annuls  his  gift."  Nor  is  his  declared  intention  to  repossess 
himself  of  the  property  as  his  own,  and  his  demand  for  the 
same,  to  be  thwarted  at  any  time  by  the  custodian's  unwill- 
ingness to  surrender.'^  The  property  thus  resumed  by  the 
original  owner  by  revocation  of  his  gift  causd  mortis  may  be 
given  away  afterwards  to  some  one  else,  or  otherwise  dis- 
posed of  at  the  owner's  pleasure.* 

It  is  sometimes  asked  whether  a  gift  causd  mortis  would  be 
revoked  per  se  by  the  donor's  subsequent  wiU.     It  appears 

1  Nicholas  v.  Adams,  2  Whart.  17.  6  jones  v.  Selby,  Prec.  Ch.  300. 
But  see  supra,  §  153,  as  to  expecta-  ^  Bwaa  v.  Markham,  7  Taunt.  280 ; 
tion  of    death,  where   this  case    is  Merchant  v.  Merchant,  2  Bradf.  Surr. 
criticised.  (N.   Y.)   432;     Wigle   v.   Wigle,   6 

2  Colquhoun  Rom.  Law,  §§  1070,  Watts,  522  ;  Parker  v.  Marston,  27 
1071.  Me.  196. 

8  See    Merchant   v.  Merchant,    2  '  Merchant  v.   Merchant,  supra; 

Bradf.  Surr.  (N.  Y.)  432.  Doran  v.  Doran,  99  Cal.  311. 

*  lb.     But  see  Borneman  v.  Sid-  8  Parker  v.  Marston,  27  Me.  196. 

linger,  15  Me.  429, 
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that  it  would  not ;  and  for  this  technical  reason,  that  a  will 
does  not  operate  until  after  the  testator's  death,  at  which 
precise  point  of  time  the  gift  would,  from  its  very  nature, 
become  irrevocable.^ 

§  192.  other  Special  Causes  of  Revocation;  Fraud,  Force,  etc. 
—  To  the  above  enumerated  special  causes  of  revocation  may 
perhaps  be  added  in  certain  instances  another,  — the  subse- 
quent posthumous  birth  of  a  child  to  the  donor.  Under  the 
French  code,  ordinary  donations  are  absolutely  revoked  by 
the  birth  of  children.  And  it  is  held  in  New  York,  that 
where  the  local  statute  causes  the  revocation  of  one's  wUl  by 
the  subsequent  birth  of  a  child,  the  same  consequence  would 
follow  a  gift  causd  mortis.^ 

Concerning  revocation,  it  need  hardly  be  added  that  on 
the  ground  of  mental  incapacity,  or  fraud,  force,  or  palpable 
error,  gifts  causd  mortis  might  be  annulled  like  ordinary 
gifts ;  nor  that  it  is  in  the  power  of  the  parties  concerned  in 
the  donation,  by  their  own  mutual  assent,  properly  mani- 
fested, to  put  an  end  to  the  transfer. ^  But  there  appears  to 
have  been  a  peculiar  class  of  cases  recognized  by  the  Roman 
law :  namely,  where  a  donor  makes  his  donation  causd  mor- 
tis, and  engages  specially  not  to  revoke  it,  the  effect  of  which 
was  to  render  the  gift  irrevocable.*  Our  post  obit  deeds  are 
somewhat  of  this  description ;  but  any  ordinary  stipulation 
not  to  revoke  a  parol  gift  causd  mortis  at  our  law  would  not 
strengthen  the  donee's  title,  since,  after  all,  gifts  are  without 
consideration,  and  such  a  stipulation  is  nudum  pactum. 

§  193.  Controversies  between  Donee  and  Donor's  Representa- 
tives. —  The  donee  of  a  gift  causd  mortis  derives  his  title  di- 
rectly from  the  donor,  and  not  from  the  donor's  executor  or 
other  personal  representative.  The  assent  of  such  represent- 
ative, therefore,  after  the  donor's  death,  is  not  in  any  way 
essential  to  the  donee's  title ;  nor  has  the  executor  or  ad- 

1  Jones  V.  Selby,  Free.  Ch.  300 ;  140  Ind.  455.  But  see  31  111.  App. 
Hambrooke  v.  Simmons,  4  Kuss.  25  ;     28. 

Nicholas  v.  Adams,   2  Whart.  17  ;  ''  Bloomer  v.  Bloomer,   2  Bradt 

Merchant    v.    Merchant,    2    Bradf .     Surr.  (N.  Y.)  339  ;  2  Burge,  205. 
Surr.  (N.  Y.)  432 ;  Bninson  v.  Henry,  '  Supra,  §  6.0. 

*  Colquhoun  Eom.  Law,  §  1070. 
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ministrator  any  claim  whatever  upon  the  property  for  the 
ordinary  purposes  of  administration  and  the  claims  of  dis- 
tributees.^ If  the  donor's  executor  or  administrator  receives 
the  thing  and  converts  it,  the  donee  may  sue  him  in  assump- 
sit.^ And  where  the  donee  in  possession  gives  up  the  prop- 
erty uiider  a  misapprehension  of  his  rights,  and  acting  with 
the  advice  of  counsel,  he  is  not  debarred  from  recompense  on 
making  his  title  good  under  a  suit  brought  to  recover.  ^  So, 
too,  if  the  gift  be  of  a  promissory  note  or  some  other  negoti- 
able chose  evidenced  by  a  voucher,  which  the  donee  possesses, 
the  latter  may  sue  the  party  liable  thereon,  though  such  party 
has  already  settled  with  the  donor's  representative  without 
requiring  the  voucher  to  be  produced.* 

The  executor  or  administrator  of  an  alleged  donor  has  cor- 
responding rights  against  all  persons  retaining  property  of 
the  deceased  under  the  fictitious  claim  of  donees  causd  mor- 
tis; and  it  is  his  duty  to  dispossess  them.^ 

§  194.  Effect  of  executing  Gift  as  concerns  Donor's  Creditors, 
etc.  —  (6.)  We  come  now  to  the  effect  of  the  execution  of  a 
gift  causd  mortis  as  to  third  persons,  including  the  donor's 
creditors.  The  leading  principle  to  be  here  applied  differs 
not  from  that  already  considered  under  gifts  inter  vivos; 
though,  the  issue  being  practically  postponed  until  after  the 
donor's  death,  the  discussion  takes  a  narrower  range.  A  gift 
causd  mortis  cannot  be  allowed  to  defeat  the  just  claims  of 
creditors ;  and  as  to  existing  creditors,  at  least,  it  cannot 
avail  an  insolvent's  estate  that  fraud  was  not  actually  in- 
tended. Such  is  the  rule  of  civilized  Europe  and  America, 
of  both  the  civil  and  common  law.^ 

1  Gaunt  V.  Tucker,    18  Ala.  27  ;  mortis,  the  executor  had  paid  for  the 

Michener  v.  Dale,  23  Penn.  St.  59.  new  scrip  after  the  testator's  death, 

"  Michener  v.  Dale,  23  Penn.  St.  59.  and  directed  an  issue  of  the  same  in 

Local  statutes  regulate  these  matters  the  name  of  the  supposed  donee,  the 

in  various  respects.  payment  was  afterwards  disallowed 

*  Westerlo  v.  De  Witt,  36  N.  T.  in  his  probate  accounts.  Egerton  v. 
340.  Egerton,  17  N.  J.  Eq.  419. 

*  House  V.  Grant,  4  Lans.  (N.  Y.)  «  2  Bl.  Com.  514  ;  Dig.  39,  6,  17 ; 
296.  2  Kent  Com.  448,  citing  Voet  Com. 

6  Thus,  where,  in  a  case  of  stock  ad  Pand.  39,  5,  §  20,   and  Pothier 

privileges,   which    were   incorrectly  Trait6  des  Donations,  sec.  3,  art.  1, 

deemed   a   suhieot    of   gifts   causti  §  2.    And  see  supra,  §§  118-120. 
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Upon  an  utter  deficiency  of  assets,  then,  to  pay  the  lawful 
claims  of  creditors  from  the  donor's  estate,  and  the  exhaus- 
tion of  funds  for  legacies  and  distributive  shares,  any  gift 
causd  mortis  must  give  way,  so  far  as  may  be  requisite  to 
discharge  lawful  demands ;  in  which  case  the  executor  or  ad- 
ministrator may  sue  to  recover  the  gift,  or  its  value,  on  behalf 
of  creditors,  and  the  donee  must  respond  accordingly.  ^ 


CHAPTER  VIII. 

QUAliIFIED   GIFTS  CAUSA  MORTIS;    CONCLUDING 
OBSERVATIONS. 

§  195.  Special  Qualificatioiis  or  Conditions  annexed  to  Gifts 
Causa  Mortis.  —  (7.)  As  to  qualified  gifts  causd  mortis.  Be- 
sides the  condition  of  expected  death,  and  the  general  revoca- 
ble character  of  such  gifts,  there  may  be  special  qualifications 
annexed  to  the  gift ;  though  instances  of  the  kind  rarely  occur 
in  practice.  Thus  it  is  held  that  a  gift  causd  mortis  may  be 
good,  even  when  coupled  with  the  trust  that  the  donee  shall 
provide  for  the  donor's  funeral.^  Such  a  gift,  too,  may  be 
conditioned  to  be  in  full  of  the  donee's  share  in  the  donor's 
estate  ;  in  which  case  the  donee  cannot  claim  a  distributive 
share  without  surrendering  or  accounting  for  the  donation.^ 

1  Drury  v.  Smith,  1  P.  Wms.  406 ;  for  such  cases,  and  has  agreed  with 

Ward  V.  Turner,  2  Ves.  Sen.  434 ;  the  creditors  to  bring  a  suit  for  their 

Michener  v.  Dale,  23  Penn.  St.  59  ;  benefit  to  recover  a  gift  causd,  mortis. 

Chase    v.  Redding,   13   Gray,   418  ;  may  sue  after  the  expiration  of  such 

Eorneman  v.  Sidlinger,  16  Me.  429 ;  statute  of  limitations ;  and  that,  hav- 

Dunn    V.   German-American    Bank,  ing  brought  a  bill  in  equity  for  that 

109  Mo.  90.    But  as  to  thus  obstruct-  purpose,  he  may  likewise  recover  his 

ing  the  donee  caust  mortis  who  is  costs  and  the  incidental  administra- 

himself  a  creditor,  see  Pierce  v.  Five  tion  expenses,  if  the  donee,  instead  of 

Gents  Savings  Bank,  129  Mass.  425.  admitting  a  liability  for  such  debts, 

It  is  held  that  an  executor  or  ad-  had  undertaken  to  oppose  the  suit, 

ministrator,  who  has  admitted  claims  Chase  v.  Redding,  13  Gray,  418. 

made  against  his  intestate's  estate  ^  Hills  v.  Hills,  8  M.  &  W.  401. 

before  they  were  barred  by  the  spe-  '  Currie  v.  Steele,  2  Sandf.  (N.  Y.) 

cial  statute  of  limitations  provided  642. 
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But  a  qualified  gift  causd  mortis  is  not  sustainable  as  such, 
where,  by  its  express  terms  and  conditions,  no  control  of  the 
fund  is  conferred  until  after  the  donor's  death.^ 

S  196.  Trusts  or  Conditions  coupled  virith  a  Gift  Caus^  Mortis 
must  be  contemporaneous,  certain,  etc. —  Any  trust  or  condition 
coupled  with  a  gift  causd  mortis  must  be  contemporaneous, 
or  so  incorporated  with  it  as  to  form  part  of  the  donation.^ 
And  in  order  that  the  gift  causd  mortis  in  trust  be  yalid, 
the  persons  who  are  to  take,  and  also  their  respective  por- 
tions, must  be  clearly  designated.^  But  such  a  gift  is  valid, 
although  taken  by  the  trustee  for  beneficiaries  upon  a  trust, 
the  terms  and  limitations  of  which  are  prescribed  by  the  do- 
nor, and  may  vary  according  to  subsequent  events.*  Wher- 
ever, in  fine,  a  trust  or  condition  is  annexed  to  the  gift  causd 
mortis,  the  usual  tests  as  to  the  validity  of  a  trust  should  be 
applied ;  ^  and  yet  trusts  of  this  kind  which  aim  to  substitute 
oral  for  written  testamentary  directions  in  settling  and  dis- 
tributing an  estate  ought  not  to  be  encouraged  far.^ 

§  197.  Concluding  Observations;  Impolicy  of  Informal  Gifts 
Causa  Mortis. —  (8.)  As  to  the  general  policy  of  gifts  causd 
mortis  little  need  be  added.  The  courts  have  in  some  in- 
stances spoken  favorably  of  such  transfers.  Thus,  Sir  John 
Romilly,  M.  R.,  in  recognizing  that  modern  doctrine,  not  as 
yet  hedged  within  sure  limits,  under  which  is  sanctioned  the 
gift  of  incorporeal  debts  by  the  manual  delivery  of  unindorsed 

1  Basket  v.  Hassell,  107  U.  S.  602,  gift  for  his  own  benefit.  124  Mass. 
614.     Such  a  delivery,  reserving  the     472. 

control  to  the  donor  himself  during  4  Clough  v.  Clough,  117  Mass.  83. 

his  life,  is  inconsistent  with  the  in-         6  a  qualified  gift  causa  mortis  is 

tention  of  a  gift,  and  is  available  to  not   sustainable    as   such  when  the 

the  donee,  if  at  all,  only  as  a  testju-  property  is  bestowed  as  a  trust  fund 

mentary  disposition.     lb.     And  see  for  benevolent  uses  at  one's  unlimited 

supra,  §§  131,  161.  discretion.     Dole  v.  Lincoln,  31  Me. 

2  Dunne  v.  Boyd,  8  Ir.  R.  Eq.  609.  422. 

=  Sheedy  v.  Roach,  124  Mass.  472  ;  e  Gano  v.  Fisk,  and  other  cases, 

Gano  V.  Fisk,  43  Ohio  St.  462 ;  Mc-  supra.    But  a  trust  as  simple  as  to 

Cord  V.  McCord,  77  Mo.  166 ;  89  Mo.  bury  decently,  place  a  headstone,  pay 

546 ;  Smith  v.  Ferguson,  90  Ind.  229 ;  debts,  and  keep  the  balance  as  a  gift, 

Barnum  v.  Reed,  136  111.  388.    Where  has  been  sustained.     Curtis  v.  Port- 

the  trust  fails  by  being  ineffectually  land  Savings  Bank,  77  Me.  161.    Cf. 

declared,  the  trustee  cannot  claim  the  90  Ind  229, 
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and  unassigned  securities  perhaps  of  immense  value,  says  : 
"  It  does  seem  to  be  a  more  healthful  state  of  the  law,  that 
the  question  whether  it  is  a  good  donatio  mortis  causd  should 
not  depend  upon  a  mere  technicality  ;  namely,  upon  whether 
a  deceased  person  has  actually  written  his  name  upon  the 
back  of  a  promissory  note  when  he  intended  the  donee  to 
have  the  full  benefit  of  it."^  But  the  later  experience  of  the 
courts  with  this  same  subject  must  tend  to  convince  the 
thoughtful  that  we  are  driving  upon  breakers  which  threaten 
to  make  utter  wreck  of  our  legislative  barriers  against  infor- 
mal testamentary  dispositions.  In  fact,  gifts  causd  mortis 
should  constitute  an  exception,  and  not  the  rule.  We  should 
feel  that  statutes  of  distribution  offer  primarily  the  simplest 
and  wisest  disposition  of  a  dead  man's  wealth ;  that  the  pol- 
icy of  those  statutes  should  hardly  be  disturbed,  when  death 
confronts  the  owner,  save  by  his  carefully  written,  carefully 
executed,  and  carefully  witnessed  last  will  and  testament ; 
that  nothing  beyond  this,  except  it  be  the  bestowal  of  sundry 
trifling  keepsakes  and  farewell  tokens  among  friends  and  de- 
pendants, ought  to  disturb  the  sanctity  of  an  occasion  when 
worldly  possessions  are  but  dross  to  the  owner.  ^ 

1  Veal  V.  Veal,  as  reported  6  Jur.  what  course  can  be  more  appropriate 
N.  s.  528 ;  s.  c.  27  Beav.  303,  309.  than  to  accompany  the    gift  by  a 

2  If  more  than  this  favor  should  be  written  instrument,  signed  and  duly 
extended  to  gifts  caus&  mortis  (we  witnessed,  such  as  Justinian  decreed 
are  now  speaking  of  policy,  and  not  for  the  Romans  ?  Pens,  ink,  and 
of  legal  precedent),  then  those  same  paper  are  almost  always  at  hand ; 
safeguards,  which  the  law  has  wisely  and  in  this  age  of  popular  education, 
thrown  about  testamentary  disposi-  the  means  of  applying  them  should 
tions, — safeguards  not  even  sufficient  not  often  be  thought  difficult.  But 
in  these  days  to  prevent  the  reckless  if  time  presses,  then  let  an  act  which 
and  greedy  from  seeking  to  set  up  of  itself  calls  for  deliberation  fail, 
against  the  living  the  gifts  they  have  rather  than  hastily  set  up  strangers 
wrested  from  the  enfeebled  and  dying,  against  those  nearest  allied  by  blood 
—  are  the  least  which  representatives  or  marriage,  and  run  the  risk  of  alien- 
and  those  rightfully  interested  in  the  ating  one's  own  kindred,  whose  claims 
estate  can  demand  in  their  own  be-  are  first,  for  the  sake  of  earning  after 
half.  For  the  latter  might  by  agree-  death  the  uncertain  gratitude  of  some 
ment,  if  so  disposed,  carry  out  the  stranger.  Secrecy  in  extensive  gifts 
donor's  last  wishes  to  the  utmost,  of  this  kind  is  never  desirable ;  the 
however  informally  expressed ;  and  worthy  recipient  must  take  an  un- 
if  their  good- will  cannot  be  depended  pleasant  onus  in  a  title  likely  to  be 
upon,  in  furtherance  of  the  design,  assailed  and  of  doubtful  proof ;  while 
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Since  the  first  gap  was  made  in  the  law  of  delivery  on  he- 
half  of  incorporeal  property  gifts,  the  dangers  attending  these 
death-bed  dispositions  have  constantly  grown.  The  courts 
say  they  must  extend  the  path,  yet  they  regret  its  direction. 
Lord  Eldon  himself,  even  in  the  act  of  clearing  away,  on 
equitable  considerations,  the  most  formidable  barrier  to  such 
gifts  which  common-law  conservatism  had  left  standing,  said: 
"  Improvements  in  the  law,  or  some  things  which  have  been 
considered  improvements,  have  been  lately  proposed;  and  if, 
among  those  things  called  improvements,  this  donatio  mortis 
causd  were  struck  out  of  our  law  altogether,  it  would  be  quite 
as  well."  1  And,  at  the  present  day,  when  the  effort  to  carry 
out  a  giver's  intention  has  resulted  in  encouragement  to  a 
giver  to  leave  his  deliberate  intention  in  lasting  doubt,  where 
legal  consistency  seems  to  require  reluctant  courts  to  uphold 
a  nurse  in  sole  attendance  upon  some  foolish  person  in  carry- 
ing off  unassigned  stock,  bonds,  and  promissory  notes,  with 
little  more  ado  than  floor-sweepings  or  waste  paper,  utterly 
regardless  of  equal  claims  of  kindred,  and  where  one  with 
opportunity  of  secret  access  to  a  dying  person's  effects  or 
trusted  with  their  custody,  has  strong  inducement  to  per- 
jury, it  is  no  wonder  that  we  find  the  reports  full  of  judicial 
regrets  that  the  gift  causd  mortis  was  ever  admitted  into  our 
law  at  all.^ 

§  198.  The  Same  Subject;  Legislative  Restraints  upon  Such 
Gifts  desirable.  —  A  leaf  from  the  Roman  history  of  donations 

the  deceitful  one  takes  too  easy  risks  constituting  one  his  executor,  under 

with  the  heirs  whom  he  means  to  a  regularly  executed  will,  in  favor  of 

defraud.     See,  further,  this  writer's  certain  legatees ;  and  this  though  the 

article  on  "  Oral  Wills  and  Death-  person  receiving  the  package  had  no 

Bed  Gifts ' '  in  English  Law  Quarterly  definite  knowledge  of  its  contents.    If 

Review,  October,  1886.  Ellis  v.  Secor,  31  Mich.  185,  he  re- 

1  Duffield».Elwes,  IBligh,  N.s.  533.  garded  as  afiording  a  correct  prece- 

^  See,  e.g.,  Walsh  v.  Sexton,  55  dent  (which,  semble,  it  does  not), 

Barb.  251 ;  Tilllnghast  v.  Wheatou,  8  still  more  completely  may  the  statute 

E.  I.  536.    Pierce  v.  Five  Cents  Sav-  of  wills  be  nullified  by  a  dying  per- 

ings  Bank,  129  Mass.  425,  appears  to  son.     And    see    (1896)   Thomas   v. 

sanction  the  delivery  of  a  sealed  pack-  Lewis,  89  Va.  1  (vrith  a  minority  dis- 

age  containing  money,  bank  books,  sent),  which  is  perhaps  the  harshest 

and  securities,  together  with  a  donor's  instance  of  gift  caush  mortis  as  yet 

written  directions,  as  tantamount  to  afiorded. 
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may  well  serve  us  at  last.  The  legislature  may  in  time,  and 
should,  extend  to  gifts  causd  mortis  the  solemnities  requisite 
for  the  execution  of  wills ;  or  if  these  transfers  are  to  be  still 
kept  up  without  such  solemn  execution,  —  as  they  might 
properly  be  for  slight  keepsakes  and  memorials,  from  one 
both  just  and  generous  with  his  goods,  —  then  there  should 
be  provision  that  no  gift  causd  mortis,  resting  upon  mere 
delivery,  and  without  such  execution,  should  operate  to  de- 
prive those  legally  entitled  in  case  of  intestacy,  beyond  a 
certain  proportion  of  the  donor's  entire  estate.^  Until  public 
policy,  works  up  to  this  point,  the  courts  may  well  apply  the 
maxim  put  forward  in  one  of  our  late  American  decisions  : 
"  It  is  far  better  that  occasionally  a  gift  of  this  kind  fail,  than 
that  the  rules  of  law  be  so  relaxed  as  to  encourage  fraud  and 
perjury.  "2 

1  See  supra,  §§  144,  179.  '  Hatch  v.  Atkinson,  66  Me.  324. 
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CHAPTER  I. 

LEADING  ESSENTIALS  OF  A  SALE. 

§  199.  General  Observations  as  to  the  Laixr  of  Sales  of 
Personal  Property.  —  Title  by  sale,  now  to  be  discussed  for 
the  remainder  of  tliis  volume,  is  by  far  the  most  important, 
besides  being  the  most  difficult,  subject  for  treatment  under 
the  head  of  Personal  Property.  Transfers  of  this  character, 
beginning  in  simple  barter  or  exchange  for  mutual  conven- 
ience and  profit ;  next,  with  the  substitution,  as  civilization 
goes  forward,  of  a  local  money  standard ;  lastly,  spreading 
out,  under  the  influence  of  the  commercial  spirit,  into  a  uni- 
versal interchange,  upon  principles  still  deeply  rooted,  but 
ramifying  in  all  directions,  and  demanding  the  world's  me- 
dium of  exchange  as  the  standard  of  price, — these  constitute 
the  mainspring  of  worldly  business  activity  and  worldly  pros- 
perity. Here  is  a  method  of  acquisition  existing  by  pure 
act  of  the  parties  ;  founded  in  contract ;  applicable  to  every 
species  of  property,  and  to  property  alone ;  commended  to 
all  conditions  of  mankind  by  the  requirement  of  a  substantial 
equivalent,  or  quid  pro  quo,  so  that,  unlike  the  case  of  gift, 
each  party  may  hope  to  gain,  and  neither  expect  to  lose,  by 
the  transaction.  All  nations  and  all  mankind  are  found 
within  the  range  of  this  law  of  sales  in  the  course  of  each 
individual  experience. 

But  the  law  of  sales,  technically  speaking,  may  fairly  be 
thought,  in  these  days,  to  embrace  personal  property  alone ; 
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for  though  one  in  common  phrase  talks  of  real  as  well  as 
personal  estate  sales,  lawyers  now  incline  to  confine  the  term 
to  personal  property  alone,  classing  the  corresponding  real- 
estate  cases  under  the  less  obvious  but  fairly  equivalent  title 
of  "  vendors  and  purchasers."  It  is  well  that  the  legal  trans- 
fers of  property  under  these  two  grand  divisions  should  be 
kept  apart ;  for  the  law,  in  truth,  treats  them  very  differently 
the  one  from  the  other.  Sales,  in  the  technical  or  more 
limited  sense  of  personal  property  transactions,  must  be,  at 
all  events,  the  subject  of  exclusive  attention  in  these  pages. 

§  200.  Definition  of  Sale ;  its  Main  Characteristics.  —  A  sale 
is  a  present  transfer  by  mutual  agreement  of  the  absolute  or 
general  title  to  certain  property,  —  that  is  to  say  here,  to 
certain  personal  property,  —  for  a  certain  price. ^  That  it  is 
a  transfer  of  the  absolute  or  general  title  should  distinguish 
it  from  loan,  hire,  and  the  taking  of  property  by  way  of 
bailment  or  trust  generally ;  a  matter,  however,  not  always 
of  easy  discrimination,  as  we  shall  take  occasion  to  show 
hereafter.  2  That  the  transfer  is  by  mutual  agreement,  indi- 
cates clearly  enough  that  sales  are  a  species  of  contract,  and 
require,  like  other  contracts,  to  be  executed  by  competent 
parties  ;  not  by  those  who,  from  immaturity  or  incapacity  of 
mind,  or  other  legal  disability,  are  unable  to  make  a  binding 
agreement.^  That  the  transfer  is  essentially  upon  considera- 
tion distinguishes  it  from  gifts,  which  are  voluntary  and  with- 
out consideration,  as  we  have  seen.*  And,  once  more,  that 
there  is  a  price,  shows,  as  some  of  our  later  writers  earnestly 
insist,  that  by  sales  the  courts  refer,  at  the  present  day,  to 
transactions  conducted  on  a  money  basis.^ 

1  See  story  Sales,  §  1 ;  'Williamson  applicable  to  all  editions  alike.    The 
V.  Berry,  8  How.  496 ;  Benj.  Sales,  1883  edition  is  published,  however, 
bk.  1,  pt.  1,  c.  1 ;  2  Kent  Com.  468 ;  with  section  divisions. 
Bouv.  Diet.  "  Sale."    It  is  a  matter         2  goh.  Bailments,  §  7  ;  supra,  §  38. 
of  regret  that  Mr.  Benjamin,  in  his  '  Supra,  §§  58,  59  ;  Benj.  Sales, 
excellent  work  on  Sales,  to  which  we  bk.  1,  pt.  1,  c.  2  ;  Mackaness  v.  Long, 
shall  frequently  have  occasion  to  al-  85  Penn.  St.  158. 
lude,  did  not,  in  the  earlier  editions          *  §  56 ;   Commonwealth  v.  Pack- 
prepared  by  himself,  see  fit  to  make  ard,  5  Gray,  101. 
permanent  subdivisions  of  his  text  by          ^  Benj.  Sales,  bk.   1,  pt.  1,  c.  1 ; 
running  sections  or  star  pages,  so  as  Williamson  v.  Berry,  8  How.  496  ; 
to  allow  of  a  more  precise  citation  Story  Sales,  §  216. 
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§  201.  Barter  or  Exchange  distinguished  from  Sale.  —  A 
word,  however,  as  to  barter,  which  may  be  taken  as  the 
germ  of  our  modern  sale.  The  contract  of  barter  is  that 
by  which  parties  exchange  goods  for  goods,  or  one  thing  for 
another.  Barter  prevails  ia  a  rude  age.  It  was  the  old 
primitive  trade  of  England,  and  likewise  of  her  colonies ; 
and  it  still  continues  between  Indians  and  backwoodsmen. 
The  large  trade  of  furs  in  exchange  for  the  necessaries  of 
life,  on  the  Canadian  and  Mississippi  frontiers,  during  the 
last  century,  serves  as  a  memorable  example  of  this  sort  of 
transfer.  Each  party  to  a  barter  doubtless  has  his  mental 
standard  of  value  ;  but  it  takes  a  positive  law,  fixing  money 
rates,  which  is  mutually  recognized,  and  to  which  both  parties 
may  readily  refer  from  familiarity  with  the  standard,  to  bring 
sales  proper  into  their  rightful  place.  When  this  is  accom- 
plished, the  old  barter  becomes  thenceforward  commonly  re- 
solved into  two  separate  transfers,  each  with  its  declared  or 
implied  price ;  and  every  transfer  for  value  may  stand  by 
itself,  with  no  need  at  all  of  a  corresponding  one  to  balance  ; 
while,  if  there  be  such  corresponding  one,  the  legal  iaclina- 
tion  is  to  treat  them  as  independent  and  not  mutual  trans- 
fers. Thus  does  barter  or  exchange  sink  out  of  judicial 
contemplation,  such  traffic  rather  anticipating  the  reports 
than  keeping  along  with  them. 

Blackstone,  who  had  little  space  to  bestow  upon  the  law 
of  sales,  is  rather  indifferent  to  distinctions  between  sale  and 
exchange,  following  the  fashion  of  his  time ;  and,  declaring 
that  there  is  no  difference  between  them  in  law,  he  treats  of 
them  both  under  the  general  denomination  of  sales. ^  Kent 
enlarges  more  on  the  subject,  as  had  then  become  needfid ; 
but  in  defining  a  sale  as  a  transfer  "  for  a  valuable  considera- 
tion," he,  too,  uses  language  broad  enough  to  include  barters.^ 
Our  prevailing  disposition  at  this  day  seems  to  be,  however, 
to  regard  barter  or  exchange  as  an  analogous,  rather  than 
identical,  topic  with  sale.*    And  yet,  after  all,  the  rules  of 

1  2  Bl.  Com.  446,  447.  Sheldon    v.   Cox,   3  B.    &  C.   420 ; 

2  2  Kent  Com.  468.  Hands  v.  Burton,  9  East,  349  ;  Story 
s  See  Benj.  Sales,  bk.  1,  pt.  1,  o.  1 ;     Sales,  §  216 ;  Bouy.  Diet.  "  Sale." 
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law  applicable  to  a  sale  and  exchange  are  substantially  the 
same  ;  the  only  point  of  difference  worth  noticing  appears  to 
lie  in  the  form  of  pleading  where  suit  is  brought  for  a  breach ;  ^ 
and  it  may  well  be  assumed  that  any  act  of  legislation  which 
applies  to  sales  would  not  by  inference  exclude  a  barter. ^ 

So,  too,  should  it  be  added,  irrespective  of  barter,  that 
sales  are  not  universally  made  for  a  strict  money  payment ; 
for,  to  say  nothing  of  payment  in  commercial  paper,  a  pur- 
chase is  sometimes  made  of  articles  of  a  certain  kind,  at  a 
price  payable  in  articles  of  another  certain  kind,  —  a  transac- 
tion which  cannot  be  deemed  an  exchange  of  goods,  or  even 
a  purchase  of  the  latter  kind  of  articles.^ 

§  202.  Sales  classified ;  Absolute  or  Qualified,  Executed  or 
Executory,  of  Things  Specific  or  not  Specific,  Legal  or  Illegal, 
Private  or  Public.  —  Sales  may  be  variously  classified,  accord- 
ing to  the  aspect  from  which  the  particular  transfer  is  re- 
garded. There  are  absolute  sales,  or  those  which  are  made 
and  completed  without  qualiii  cation  of  any  kind ;  and  there 
are  qualified  or  conditional  sales,  which  depend  for  their 
validity  upon  the  fulfilment  of  some  condition.  There  are 
executed  or  complete  sales,  whereby  the  property  to  the  thing 
sold  becomes  vested  in  the  buyer,  because  the  sale  is  con- 
cluded; and  there  are  executory  sales  (or  rather  sales  resting 
in  executory  agreement),  in  which  the  property  has  not  yet 
passed  from  the  seller,  because  something  yet  remains  to 
complete  the  sale.  There  are  sales  of  specific  things,  where 
the  chattels  are  at  once  identified  and  appropriated  to  the 
contract;  and  there  are  sales  of  things  not  specific,  or  a  sort 
of  contract  for  the  supply  of  chattels  answering  a  particular 
description,  but  not  yet  identified  and  appropriated.  There 
are  legal  sales  ;  and  there  are  sales  illegal  or  fraudulent. 
There  are  private  sales,  which  is  the  usual  case  of  sale  trans- 
actions between  man  and  man  ;  and  there  are  public  sales, 

1  VaU  V.  Strong,  10  Vt.  457  ;  Saylor,  68  Penn.  St.  146,  as  to  re- 
Mitchell  V.  Gile,  12  N.  H.  390.  scinding  a  barter  for  fraud. 

2  Howard  v.  Harris,  8  Allen,  297,  »  Herrick  v.  Carter,  56  Barb.  41 ; 
per  BigeloT7,  C.  J.  And  see  Straus  Hale  v.  Hays,  54  N.  Y.  389.  And 
V.  Herman,   45  Ga.  222  ;   Carey  v.  see  §  56. 

GuiUo-w,    105   Mass.    18;  Bister  v. 
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where  the  property  is  put  up  at  auction,  to  go  to  the  highest 
bidder,  —  the  ordinary  law  of  sales  being  here  subjected  to 
some  striking  modifications.  All  of  these  classes  will  claim 
attention  as  our  investigation  proceeds,  and  the  distinctions 
they  suggest  should  never  be  lost  sight  of. 

§  203.  Sales  classified;  Involuntary  or  Judicial  Sales,  —  And, 
once  more,  though  most  sales  are  to  be  deemed  voluntary, 
there  exists  (independently  of  all  questions  of  fraud  in  a 
bargain)  a  class  of  involuntary  sales.  Such  sales  are  made 
without  the  owner's  consent,  theoretically  speaking ;  in  other 
words,  not  by  himself,  but  by  some  officer  of  the  law,  such  as 
a  marshal  or  sheriff,  who  acts  in  obedience  to  the  mandate 
of  the  court,  and  on  behalf  of  creditors  ;  or,  perhaps,  as  in 
the  instance  of  a  mortgagee  with  power  of  sale,  by  the  cred- 
itor himself  on  his  own  behalf  ;  all  these  by  auction  usually, 
the  auctioneer  being  employed  by  the  seller.  To  the  class 
of  involuntary  sales  should  be  referred  all  sales  on  execution 
or  in  bankruptcy,  and,  in  short,  whatever  are  termed  forced 
sales.  The  term  "  judicial  sale  "  is  well  applied  to  transfers  of 
this  description,  so  far  as  they  have  the  characteristic  of  a 
court's  direction  or  approval ;  and,  indeed,  the  same  term 
might  likewise  extend  to  some  others  not  so  clearly  involun- 
tary or  forced  ;  such  as  sales  by  executors  or  administrators, 
guardians,  and  trustees.  To  examine  at  any  length  sales  of 
this  description  —  which,  indeed,  are  not  quite  homogeneous 
—  would  seem  hardly  appropriate  to  this  treatise.  The  usual 
principles  of  the  law  of  sales  largely  apply,  and  more  particu- 
larly those  of  public  or  auction  sales  ;  beyond  which  there  is 
little  room  for  generalizing,  without  entering  into  details  of 
local  practice.  The  law  of  judicial  sales,  too,  concerns  real  far 
more  than  personal  property.  But  there  is  this  peculiarity 
about  such  sales  :  that,  unlike  ordinary  sales  of  chattels  carry- 
ing an  implied  warranty  of  the  seller's  title,  these  involuntary 
or  judicial  sales  have  the  effect,  by  a  sort  of  quitclaim,  of  trans- 
ferring possession  with  whatever  right  and  title  the  holder 
may  have  had,  and,  beyond  this,  insuring  to  the  purchaser  only 
a  jurisdiction  in  the  premises,  or  authority  to  make  the  sale.^ 
1  See  Bouv.  Diet.  ' '  Judicial  Sale.' ' 
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§  204.  Parties  to  a  Sale;  Bargain  and  Sale;  Sales  of  Corpo- 
real or  Incorporeal  Things.  —  To  every  sale  there  are  two  pri- 
mary parties  :  one,  the  seller,  or  vendor ;  the  other,  the 
buyer,  vendee,  or  purchaser,  —  a  sale  being  sometimes  con- 
ducted for  one  or  both  principals,  however,  through  agents, 
such  as  brokers,  factors,  or  commission  merchants.  A  third 
party  will  sometimes  intervene  as  valuer  or  tester.  The 
transaction,  though  with  reference  more  appropriately  to  the 
details  of  agreement  than  to  the  final  result,  is  often  known 
as  a  bargain ;  the  full  expression,  in  the  old  books  on  real 
property,  being  "  bargain  and  sale,"  which  modern  usage  ex- 
tends to  chattels.^ 

The  legal  doctrines  of  sale  are  discussed  more  with  ref- 
erence to  corporeal  than  incorporeal  property,  —  to  goods, 
wares,  and  merchandise  particularly;  but  there  is  no  leading 
difference  between  our  two  classes,  save  so  far  as  might  arise 
from  the  peculiar  nature  of  the  property  in  question,  which, 
if  founded  in  a  money  right,  or  debt  or  claim  of  some  sort, 
brings  a  third  party,  namely,  the  primary  debtor  or  fund- 
holder,  within  view  of  the  transfer,  and  so  may  caU  for  addi- 
tional rules. 

§  205.  Three  Leading  Essentials;  Thing  to  be  sold,  Price, 
Mutual  Assent,  etc.  —  Waiving  any  special  inquiry  as  to  par- 
ties competent  to  contract,  we  lay  down  at  the  outset  these 
three  leading  essentials  to  every  sale  :  (1st)  a  thing  to  be 
sold  ;  (2d)  a  price  ;  (3d)  mutual  assent  to  the  transfer  of  the 
thing  at  the  price.  These  three  essentials  may  be  separately 
treated,  after  the  traditionary  custom  with  writers  on  sales  ; 
who,  however,  in  trjdng  to  keep  the  thing,  the  price,  and  the 
mutual  assent  quite  apart,  in  abstract  contemplation,  have 
sometimes  caused  confusion  to  themselves  and  their  readers, 
—  the  fact  being  that  this  contract  idea  permeates  the  whole 
substance,  making  the  question  not  alone  of  a  thing  and  a 
price  and  a  mutual  assent,  but,  further,  of  the  particular 
thing  and  the  particular  price,  and  of  mutual  assent  as  appli- 
cable to  both.2 

1  SeeBouv.  Diet.  "  Bargain."  2  Kent  Com.  468 ;  Gardner  v.  Lane, 

2  See  Benj.  Sales,  bk.  1,  pt.  1,  c.  1 ;     12  Allen,  39 ;  Story  Sales,  §  1. 
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§  206.    A  Thing  to  be  sold  is  essential  to  Every  Sale (Ist.) 

There  must  be  a  thing  to  be  sold.  For  though  a  sale  is  a 
transfer  founded  in  contract,  the  transfer  must  operate  upon 
property,  —  and,  here,  upon  personal  property,  —  the  suitable 
subject  of  transfer.  What  is  not  in  existence,  as  property, 
when  the  title  passes,  cannot  be  sold,  though  it  has  previously 
existed,  or  may  come  into  existence  hereafter  ;  and  whatever 
might  be  said  of  executory  contracts  of  sale  to  take  full  effect 
hereafter,  a  sale,  as  such,  stops  not  short  of  full  execution,  of 
delivery  and  acceptance  as  a  finality,  of  at  least  an  ideal 
passage  of  title  in  something  definite  and  identical.  And 
while  there  might  be  the  complete  sale  of  something  only 
constructively  in  the  seller's  possession,  there  can  be  no  sale 
of  that  which  it  is  logically  impossible  that  any  one  at  the 
time  owns.^ 

§  207.  Sale  of  a  Thing  which  has  ceased  to  esist.  —  Am 
instance  of  that  which  was  the  subject  of  property,  but  con- 
tinues such  no  longer,  is  that  of  a  horse  which  I  undertake 
to  sell  to-day,  but  which,  as  it  appears  after  the  bargain  is 
made,  died  yesterday.  The  sale  is  void,  for  the  transfer  of 
title  contemplated  cannot  possibly  occur,  though  if  the  con- 
tract intended  the  sale  of  a  dead  animal's  carcass,  that  would 
be  another  subject-matter.  And  so  would  it  be  with  the 
sale  of  goods  in  some  warehouse,  which  prove  to  have  been 
already  burnt  up.  Nor  would  it  avail  the  seller  that  he  had 
bargained  in  good  faith,  believing  that  the  thing  really  ex- 
isted. The  civilians  agree  with  us  on  these  points.^  But 
the  further  legal  question  arises,  whether,  if  the  thing  be 
partially  and  not  totally  destroyed  and  out  of  existence,  the 
sale  of  the  whole  can  carry  the  residue.  The  better  opinion 
is,  that  the  question  of  sale  or  no  sale  should  here  be  left  to 
the  buyer's  option ;  for  while  he  ought  to  be  allowed  what 
is  left,  on  a  reasonable  abatement  of  the  original  price,  if 
he  desires  to  stand  to  the  bargain,  yet  he  ought  not  to  be 

1  2  Kent  Com.  468 ;  Story  Sales,  house,  7  East,  558 ;  Thompson  v. 
§  184  ;  Benj.  Sales,  bk.  1,  pt.  1,  c.  4.  Gould,   20   Pick.   139  ;    Franklin  v. 

2  2  Kent  Com.  468 ;  Pothier  Con-  Long,  7  Gill  &  J.  407. 
trat  de  Vente,  No.  4 ;  Hlnde  v.  White- 
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forced,  since  the  partial  destruction  of  the  thing  may  ma- 
terially have  affected  the  original  inducement  to  its  purchase. 
But  the  question,  as  one  of  common  law,  is  not  settled  by 
authority.^ 

So,  too,  the  sale  of  an  annuity  dependent  on  a  certain  life  is 
null,  when  it  turns  out  that  the  life  had  already  expired.  ^ 
And  a  contract  having  been  made  for  selling  a  specific  future 
crop  from  a  specific  piece  of  land,  the  seller  is  excused  from 
completing  the  bargain  if  the  crop  afterward  perish  without 
his  fault  so  as  to  render  execution  by  delivery  impossible.^ 
In  short,  the  nullity  of  such  a  sale  would  operate  the  same  if 
the  thing  ceased  to  exist  at  any  time  before  the  contract  was 
to  be  actually  executed.* 

§  208.  Sale  of  that  'virhich  some  one  else  O'wns. — A  cargo  CSf 
corn  loaded  on  a  vessel  not  yet  arrived  in  port  was  sold  May 
15th.  It  proved  afterwards  that  the  corn  had  become  heated, 
and  was  discharged  by  the  master  at  an  intermediate  port, 
and  there  properly  sold  on  the  21st  of  April.  The  court 
held,  therefore,  that  the  later  sale  of  May  15th  could  be  re- 
pudiated by  the  purchaser.  The  decision  was  correct ;  for, 
so  far  as  the  parties  to  the  later  bargain  were  concerned, 
there  had  been  no  subject-matter  of  sale  whatever.^  Even 
supposing  one  may  quitclaim  an  uncertain  interest  or  an 
imperfect  title  to  a  thing,  he  cannot  make  a  valid  bargain  and 
sale  of  that  thing  as  his  own,  whose  title  has  already  passed 
out  of  him.® 

§  209.  Sale  of  what  has  not  yet  come  into  Existence. — 
Again,  the  sale  of  that  which  has  not  come  into  existence 
as  property  at  the  date  of  transfer  is  null.  But  with  the 
growth  of  equity  jurisprudence,  and  the  legal  recognition  of 
incorporeal  rights  as  a  subject  of  transfer,  has  come  a  decided 
change  in  the  old  rule  ;  and  that  in  which  one  has  a  poten- 

1  See  2  Kent  Com.  468,  469,  citing  *  Dexter  v.  Norton,  47  N.  Y.  62. 
Papinian  and  Pothier,  of  the  ciTil-  ^  Couturier  v.  Hastle,  9  Ex.  102 ; 
ians.  5  H.  L.  Cas.  673,  reversing  8  Ex.  40. 

2  Strickland  v.  Turner,  7  Ex.  208.  See  Warranty,  infra,  c.  6. 

8  Ho-well  V.  Coupland,  L.  E.  9  Q.  »  See  Thrall  v.   Hill,    110    Mass. 

B.  462 ;  Taylor  v.  Caldwell,  3  B.  &  S.     330. 
826.    And  see  Conditions,  infra,  c.  6. 
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tial  interest  may  now  be  sold,  though  not  a  mere  possibility- 
coupled  with  no  interest  whatever,  potential  or  actual.  Such 
prospective  interests  as  freight  or  wages  to  be  earned  on  a 
certain  voyage,  the  reversionary  rights  of  heirs,  and  future 
earnings  on  some  existing  contract  of  service,  are  suitable 
subjects  of  sale  and  assignment.^  So,  too,  is  the  sale  good  of 
all  the  year's  wool  on  one's  own  sheep ;  of  all  the  milk  his  own 
cows  will  yield  for  such  a  period,  or  of  the  next  season's  crop 
from  his  own  farm  or  orchard  ;  each  of  these  sales  contem- 
plating in  effect  the  product  of  something  which  the  seller 
already  owns.^  So,  there  may  be  a  valid  sale  of  the  future 
offspring  of  an  animal.^  But,  on  the  other  hand,  the  sale 
of  the  crops  on  somebody  else's  farm  would  not  be  good; 
nor  the  mUk  of  another's  cows,  nor  the  wool  from  another's 
sheep  ;  nor,  in  a  word,  the  profits,  income,  or  increase  of  that 
which  is  not  yet  the  subject  of  one's  ownership,  either  as  in- 
come or  capital,  even  though  a  future  ownership  therein  be 
contemplated.*  A  mere  possibility,  too,  without  any  present 
interest,  which  grows  out  of  no  present  property  in  the  seller 
nor  an  existing  contract  to  which  he  is  a  party,  cannot  be  the 
subject  of  actual  sale.^ 

It  must  be  confessed,  however,  that  the  line  of  distinction 
is  not  always  clearly  kept  between  salable  and  unsalable 
interests  in  things  with  a  potential  existence.  Thus  it  is  in 
accordance  with  our  rule  to  hold  the  sale  by  a  pearl  fisherman 
good  of  any  pearls  that  may  be  found  in  oysters  ho  owns. 
But  the  civilians,  followed  by  Mr.  Story,  have  further  said, 
upon  the  strength  of  this  illustration,  that  an  expectation 
dependent  upon  a  chance  may  be  sold,  —  a  proposition  which 
is  not  readily  taken  into  the  mind,  nor,  as  it  seems,  true  in 

1 1  Sch.  Pers.  Prop.  §§  72-86.  «  HuU  v.  Hull,  48  Conn.  250 ;  Mo- 

2  lb. ;   Bellows  v.  Wells,  36  Vt.  Carty  v.  Blevins,  6  Terg.  195 ;  Saw- 

699  ;   Jones  v.  Richardson,  10  Met.  yer  v.  Gerrish,  70  Me.  254 ;  1  Murph. 

481 ;  Benj.  Sales,  bk.  1,  pt.  1,  c.  4 ;  (N.  C.)  389 ;    Allen  v.  Delano,   65 

Story    Sales,    §    186 ;    Robinson   v.  Me.  113 ;  Buckminster  v.  Smith,  22 

Macdonnel,  5  M.  &  S.  228 ;  Dickey  Vt.  203. 

V.  Waldo,  97  Mich.  256  ;  Sanborn  o.  *  Reed  v.  Blades,  6  Taunt.  212. 

Benedict,  78  111.  309 ;    Stephens   v.  ^  Head  v.  Goodwin,  37  Me.  181 ; 

Tucker,  65  Ga.  543  ;  1  Soh.  Pers.  Hartley  v.  Tapley,  2  Gray,  565. 

Prop.  §  76. 
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any  comprehensive  sense. ^  On  the  contrary,  the  sale  in  ad- 
vance of  all  the  fish  that  may  be  caught  by  the  master  and 
crew  of  a  vessel  upon  an  intended  voyage  is  held  to  be  void, 
for  want  of  a  vested  interest  in  the  possibility.  ^  And  yet 
the  sale  of  the  "  lay  "  or  profits  of  whaling  voyages  have  been 
upheld  :  this,  on  the  ground,  as  it  would  appear,  that  such  a 
share  in  profits  accrued  as  wages  to  the  seaman.*  It  is 
well  settled  that  the  sale  of  future  wages,  unconnected  with 
some  actual  contract  of  service,  is  invalid  for  want  of  a  sub- 
ject-matter.* So,  too,  would  be  the  transfer  by  a  professional 
man  of  all  the  prospective  fees  to  be  made  by  him  for  a  speci- 
fied future  period  ;  the  hope  or  expectation  not  being  here 
founded  upon  a  right  in  esse.^  And  yet  a  transfer  of  future 
book  debts,  though  not  limited  to  book  debts  in  any  particu- 
lar business,  receives  the  highest  sanction  as  applicable  to  the 
debts  of  a  business  subsequently  undertaken.® 

§  210.  The  Same  Subject;  Transfer  of  Potential  Rights. — 
The  best  that  can  be  said  of  the  sale  of  possibilities  or  con- 
tingencies, uncoupled  with  an  interest  in  or  growing  out  of 
property,  is,  that  where  the  transaction  is  not  designed  as  a 
positive  sale  to  take  immediate  effect,  it  may  be  regarded  in 
the  light  of  an  executory  bargain  of  the  parties,  to  become 
executed  as  soon  as  the  vendor  actually  acquires  a  title  ;  or, 
in  other  words,  when  the  property  shall  come  into  existence. 
On  this  ground  the  transaction  may  stand ;  namely,  as  a 
valid  agreement  to  seU,  but  not  as  an  actual  sale.^  If  the 
seller,  not  owning  the  property  at  the  time  the  agreement  is 
made,  yet  clearly  evinces  the  intention  of  giving  the  agree- 
ment effect,  after  he  has  acquired  title,  and  the  property,  so 
to  speak,  has  come  into  existence,  or  if  at  that  later  period 

1  story  Sales,  §  185  ;  2  Kent  Com.  «  Tailby  v.  Official  Receiver,  13 
468,  n. ;  Benj.  Sales,   bk.  1,  pt.  1,     App.  Gas.  523. 

c.  1 ;  Dig.  1.  8,  §  1 ;  Pothier  Vente,  '  Benj.  Sales,  bk.  1,  pt.  1,  c.  4 ;   1 

No.  6.  Sch.  Pera.  Prop.  §  76 ;  Story  Sales, 

2  Low  V.  Pew,  108  Mass.  347.  §  186 ;  Lunn  v.  Thornton,  1  C.  B. 
»  Tripp  V.  BrowneU,  12  Gush.  376 ;  379 ;  Head  v.  Goodwin,  37  Me.  182  ; 

Gardner  v.  Hoeg,  18  Pick.  168.  Hamilton  v.  Rogers,  8  Md.  301 ;  Bel- 

*  See  Hartley  v.  Tapley,  2  Gray,  lows  v.  Wells,  36  Vt.  599  ;  Moody  v. 

565  ;  1  Sch.  Pers.  Prop.  §§  75,  76.  "Wright,  13  Met.  17  ;  Galkins  v.  Lock- 

6  Skipper  v.  Stokes,  42  Ala.  255.  wood,  16  Conn.  276. 
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the  buyer  obtains  possession  under  authority  to  take  the 
property,  the  transfer  at  length  becomes  complete.  A  new 
intervening  act  after  the  thing  is  acquired  by  the  seller  thus 
gives  the  sale  full  effect.^  It  is  doubtful  whether  the  law  of 
executory  bargain  would  go  further  at  law  than  this  ;  though 
equity  regards  such  sales  or  assignments  with  more  favor, 
apparently,  and  to  the  extent  of  making  the  beneficial  iflterest 
in  the  thing  sold  vest  immediately  in  the  buyer  as  soon  as  the 
seller  acquires  title  and  the  thing  can  be  identified,  unless  the 
contract  has  meantime  been  repudiated.^  But  whether  some 
new  act  Tor  recognition  on  the  seller's  part  is  or  is  not  requisite 
when  the  thing  comes  into  existence,  seems  to  depend  on  the 
mutual  intention  of  the  parties  ;  all  this  being  a  matter  of 
contract,  and  the  transaction,  where  the  rule  is  applied, 
amounting  frequently  not  to  a  sale,  but  a  pledge  or  mort- 
gage, of  after-acquired  property.^  This  whole  doctrine  of 
sustaining  transfers  of  after-acquired  property  is  a  liberal 
extension  of  equity,  rather  than  of  the  law  ;  and  regarding 
an  executory  contract  for  such  future  interests  as  having 
been  entered  into,  its  recognition  is  chiefly  in  controversies 
as  between  the  parties  themselves  ;  for  with  regard  to  de- 
frauded general  creditors  and  to  the  attaching  creditors 
of  the  selling  party,  and  to  bond  fide  purchasers  and  others 

1  lb. ;  Brown  v.  Bateman,  L.  R.  But  cf.  45  &  46  Viet.  c.  43,  §§  5,  6 ; 
2  C.  P.  272 ;  Pierce  v.  Emery,  32  Benj.  Sales,  4th  Am.  ed.  §  82 ;  also, 
N.  H.  484 ;  Pennook  v.  Coe,  23  How.  as  to  mortgages,  1  Sch.  Pers.  Prop. 
117  ;  Lowell,  J.,  in  Brett  v.  Carter,  §§  420,  421.  As  to  pledges  of  this 
2  Low.  458.  character  see  1  Sch.  Pers.  Prop.  §§  895, 

2  Holroyd  v.  Marshall',  10  H.  L.  396  ;  Sch.  Bailm.  §  175. 

Gas.  191 ;  Bolding  D.-Keed,  34  L.  J.  See  further,  c.  17,  post,  as  to  il- 

Ex.  212 ;  Benj.  Sales,  bk.  1,  pt.  1,  legal  sales,  where  one  makes  a  bar- 

c.  4;   Erazier  v.  Hilliard,  2  Strobh.  gain  to  sell  "futures,"  or  chattels  of 

309  ;  Blaokmore  v.  Shelby,  8  Humph,  a  specified  kind  which  do  not  belong 

439;   Beall  «.  White,  94  U.  S.  382;  to    him,  —  such    transactions    being 

Tailby  v.  Official  Receiver,  13  App.  colorable  devices  for  gambling  in  the 

Cas.  523.                               .    •  rise  and  fall  of  prices.    But  the  pur- 

:'»  Statute   regulates   this   difficult  chase  or  sale  of  a  commodity  to  be 

subject  in  some  States.    53  Ala.  8 ;  delivered  at  a  future  time  is  a  proper 

52  Iowa,    581.    The  latest  English  contract,  as  distinguished  from  that 

doctrine  appears  in  Lazarus  v.  An-  where  the  intention  is  merely  to  settle 

drade,   5  C.  P.  D.  318;    Tailby  v.  differences  of  price.  Bartlettti.  Smith, 

Official  Receiver,  13  App.  Cas.  523.  13  Fed.  Rep.  263. 
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who  advance  money  on  the  after-acquired  thing  without 
notice  of  such  a  contract,  their  equities  may  prove  greater 
than  that  of  the  buyer  who  has  not  already  taken  possession 
of  the  thing  since  it  came  into  existence. 

§  211.  The  Essential  of  a  Price.  —  (2d.)  There  must  be  a 
price.  By  price  is  to  be  understood  a  money  valuation  ap- 
plied to  the  thing  sold ;  and  it  is  an  old  maxim,  that  no  sale 
can  take  place  without  its  price.  But  this  means  not  neces- 
sarily a  money  sale.  Even  they  who  find  fault  with  Kent 
and  others  for  using  the  expression  "  valuable  consideration  " 
to  designate  this  essential,  thereby  bringing  barter  and  sale 
into  the  same  general  category,  show  their  own  inconsistency 
by  asserting  that  a  sale  must  be,  not  for  money  alone,  but  for 
money  or  its  negotiable  representative.  ^  If,  then,  as  every 
day's  experience  shows  us,  bills  and  notes  may  be  taken,  not 
alone  by  way  of  postponing  settlement  until  reduced  to 
money,  but  as  the  very  payment  of  price,  why  not  other  in- 
corporeal chattels,  such  as  stock  or  bonds?  And  if  other 
incorporeal  chattels,  why  not  corporeal  chattels  ?  So  may  a 
sale  be  good,  though  on  credit,  and  not  for  cash  at  all.  In^ 
deed,  it  would  appear  to  us  that  a  sale  is  good  for  money's 
worth,  and  not  necessarily  for  money  alone ;  that  it  is  enough 
to  say  that  there  must  be,  by  way  of  price,  a  money  standard 
mentally  applied  to  the  thing  sold,  in  consideration  of  the 
transfer ;  that  the  transaction  must  be  conducted  on  a  money 
basis,  and  brought  to  such  calculation,  whether  payment  be 
made  in  money  or  not,  before  the  sale  is  complete. 

It  has  been  ruled  that  the  seller  may  sue  and  recover  the 
purchase-money,  where  the  sale  was  of  dry  goods,  which  the 
buyer  agreed  to  pay  for  in  nails  at  a  certain  price,  to  be  de- 
livered on  or  before  a  certain  day  specified.  ^  The  principle 
here  is,  that,  the  price  being  mentally  fixed,  the  sale  is  good, 
whether  the  consideration  be  made  payable  in  money  or  any- 

1  Supra,  §  201.  Cf.  Story  Sales,  §§  Eandell,  L.  R.  3  P.  C.  101 ;  Flanagan 
216-218,  Williamsonu.Berry, 8How.  v.  Hutchinson,  47  Mo.  237;  Hale  v. 
495,  Benj.  Sales,  bk.  l,pt.  1,  c.  1,  with  Hays,  54  N.  Y.  389.  Humaston  v. 
2  Kent  Com.  468, 2  Bl.  Com.  446,  447.  Am.  Telegraph  Co.,  20  Wall.  20,  is 

2  Herrick  «.  Carter,  56  Barb.  4.1.  the  case  of  a  sale  of  property  to  be 
And  see  South  Australian  Ins.  Co.  v.  paid  for  in  stock. 
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thing  else :  the  point  of  distinction  between  this  and  a  barter 
or  exchange  being,  that  in  the  latter  case  the  parties  are  sup- 
posed to  have  completed  the  transfer  with  no  distinct  appre- 
hension of  a  money  standard  applicable  to  the  one  article  or 
the  other.  1  A  money  price  may  be  fixed  with  mutual  refer- 
ence to  fluctuations  in  the  gold  standard  as  compared  with 
paper  or  silver.^ 

§  212.  Price  imports  the  Application  of  a  Money  Valuation.  — 
On  the  whole,  then,  we  conceive  that,  in  the  mental  appli- 
cation of  a  distinct  money  valuation  to  the  transfer,  the 
requirement  of  a  sale  is  satisfied,  whether  payment  be  made 
in  money  or  anything  else.  And  with  this  qualification  may 
be  applied  the  rule  as  defined  by  Benjamin,  who  excludes 
from  the  law  of  sales  all  goods  given  in  exchange  for  goods 
(or  barter)  ;  goods  given  in  consideration  of  work  and  labor 
done ;  goods  given  for  rent,  or  for  board  and  lodging,  or  on 
any  valuable  consideration  not  money.  These,  he  says,  are  all 
contracts  for  the  transfer  of  the  general  and  absolute  property 
in  the  thing,  but  not  sales  of  goods ;  admitting  their  legal 
effect,  however,  to  be  generally,  but  not  always,  the  same 
as  in  sales. ^  We  should  say  that  all  these  are  not  sales,  as 
simply  balanced  off  against  one  another  by  way  of  mutual 
consideration ;  but  that  the  rule  of  the  transaction  would  be 
otherwise,  were  a  price  distinctly  put  upon  the  goods,  even 
though  the  seller  further  agreed  to  take  his  pay  in  rent,  labor, 
board,  or  other  goods.  As  the  civil  law  tersely  expressed  it ; 
Non  enim  pretii  numeratio,  sed  eonventio,  perficit  emptionem.^ 

§  213.  Price  must  be  fized  or  ascertainable.  —  The  price 
entering  as  an  essential  element  into  every  contract  of  sale, 
it  must  be  fixed,  or  else  ascertainable  from  reference  to  the 
contract.^     Leases  of  land,  it  is  well  known,  have  often  been 

1  But  where  a  sale  was  in  oonsid-  2  C.  B.  905  ;  Hands  v.  Burton,  9  East, 

eration  of  standing  timber  to  which  349 ;  Sheldon  v.  Cox,  3  B.  &  C.  420. 

ihe  seller  proved  to  have  no  title,  the  See  supra,  §  201 ;  60  Cal.  383. 
sale  was  held  to  fail  for  want  of  con-  *  See  Story  Sales,  §§  216-218. 

sideration.    Peckham  v.  Peckham,  13         «  2  Kent  Com.  447  ;  Benj.  Sales, 

R.  I.  364.  bk.  1,  pt.  1,  c.  5 ;  Story  Sales,  §§  216- 

"SeeAmesD.Quimby,  96tJ.S.  324.  218;   Cunningham  v.  Ashbrook,  20 

8  Benj.  Sales,  bk.  1,  pt.  1,  o.  1 ;  lb.  Mo.  553  ;  McConnell  d.  Hughes,  29 

bk.  1,  pt.  1,  c.  5 ;  Keys  ».  Harwood,  Wis.  537. 
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made  witli  a  rental  payable  regularly  in  corn,  —  a  commodity 
-convenient  for  a  standard,  as  retaining  for  long  periods  the 
same  relative  purchasable  value.  The  market  value  of  this 
and  other  products  is  ascertainable,  at  a  given  time,  by  refer- 
ence to  prices-current ;  nor  is  the  rule  of  fixing  a  price  essen- 
tially different,  in  a  sale  of  goods  for  gold,  at  a  time  when 
depreciated  legal-tender  notes  are  in  circulation;  and  yet  a 
sale  expressly  payable  in  gold  is  doubtless  a  good  sale.^  So, 
too,  sales  between  merchants  residing  in  different  countries 
are  carried  on  with  reference  to  the  rates  of  foreign  exchange, 
the  jnoney  standard  of  one  country  differing  from  that  of 
another.  In  all  of  these  cases  there  is  a  price  sufficient  to 
sustain  the  transfer  as  a  sale,  because,  if  not  fixed,  it  is 
readily  ascertainable  from  the  contract.  And  where  the 
contract  furnishes  a  true  test  of  the  price,  without  the  need 
of  further  negotiations  between  buyer  and  seller,  the  present 
requirement  of  law  is  fulfilled.  ^  It  is  not  essential  that  a 
time  of  payment  be  agreed  on.' 

§  214.  Where  Something  remains  for  ascertaining  Price,  Sale 
is  not  complete.  —  But  where  the  contract  of  sale  does  not 
furnish  the  true  criterion  of  price,  and  something  remains  to 
be  done  between  buyer  and  seller  for  its  ascertainment,  there 
is  no  present  sale,  but,  at  most,  only  an  executory  agreement 
for  a  sale.  Thus,  in  a  sale  of  a  hog  on  credit,  to  be  kept  by 
the  seller  until  the  buyer  shall  call  for  it,  and  then  paid  for 

1  See  Ames D.Quimby,  106  U.S.  324.  later  and  claim  payment  of  his  price 

2  A  striking  illustration  of  the  rule  accordingly.  The  option  thus  given 
as  concerns  an  ascertainable  price  is  to  the  seller  was  doubtless  a  large 
furnished  by  the  Wisconsin  case  of  one,  and  objection  had  been  taken 
McConnell  v.  Hughes.  Here  a  quan-  at  the  trial  that  the  contract  specified 
tity  of  wheat  was  bargained  for  at  neither  a  particular  date  nor  a  partiou- 
a  price  ten  cents  per  bushel  less  than  lar  period  for  fixing  the  price.  But 
the  Milwaukee  price  should  be  on  any  the  court  replies :  "  The  contract  fur- 
day  thereafter  that  the  seller  should  nishes  a  criterion  for  ascertaining  the 
name,  and  delivery  was  made  in  pur-  price  of  the  wheat ;  leaving  nothing 
Buance  of  the  bargain.  The  wheat  in  relation  thereto  for  further  nego- 
was  afterwards  destroyed  by  fire,  be-  tiation  between  the  parties."  Mc- 
fore  the  seller  had  named  the  day.  Connell  v.  Hughes,  29  Wis.  537.  And 
The  court  held  that  the  sale  was  seeCunninghami).  Brown,  44  Wis.  72. 
nevertheless  complete,  that  the  prop-  '  For  the  law  implies  payment  on 
erty  had  passed  to  the  buyer,  and  delivery.  Lamont  v.  Le  Fevre,  96 
that  the  seller  might  name  the  day  Mich.  176. 
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at  its  market  price,  according  to  what  it  shall  then  weigh, 
there  is  no  sufScient  passing  of  property.  ^  Other  instances 
might  be  cited,  of  contracts  to  put  chattels  into  a  marketable 
condition  and  then  weigh  to  ascertain  the  price,  of  agreeing 
to  send  something  to  the  purchaser  to  take  what  he  likes  of 
it,  and  so  on,  where  the  test  of  price  appears  to  have  been 
postponed  so  as  to  render  the  sale  for  the  time  being  an 
imperfect  one.^  If  parties  leave  the  price  to  be  fixed  after- 
wards, and  they  finally  fail  to  agree  thereon,  there  is  mani- 
festly no  complete  sale  of  the  chattel,  especially  if  delivery 
has  not  meanwhile  taken  place. ^  The  legal  result  is  not 
reached  without  a  just  view  of  the  whole  transaction  and  its 
import ;  the  want  of  delivery  being  a  prominent,  though  not 
conclusive,  circumstance  against  regarding  the  transfer  of 
property  as  complete,  pending  the  final  acts  for  definitely 
determining  the  price.*  Although  acts  remaining  to  be  per- 
formed between  buyer  and  seller,  such  as  weighing  and  meas- 
uring the  goods  to  ascertain  the  full  price,  commonly  prevent 
the  property  from  passing  at  once  to  the  buyer,  the  rule  is 
not  invariable  in  this  respect ;  and  where,  in  fact,  the  goods 
are  already  separated  and  delivered  upon  fixed  terms  by  a 
weight  to  be  subsequently  ascertained  without  further  refer- 
ence to  the  parties  themselves,  the  sale  will  not  fail  for  want 
of  a  price.  Thus,  the  sale  of  an  entire  drove  of  cattle,  at  so 
many  dollars  per  hundred  weight,  to  be  delivered  and  killed 
and  weighed  by  the  buyer,  may  take  effect  on  delivery  as  an 
executed  sale  before  the  cattle  have  been  actually  weighed.^ 
And  a  price  may  be  sufficiently  fixed  upon  to  support  the  sale, 
notwithstanding  the  need  of  further  arithmetical  calculation.^ 

1  Eourke  v.  BuUens,  8  Gray,  549.  *  See  further,  cs.  2,  3,  infra. 
Where  price  is  to  be  according  to  an         «  Cunningham  ■».  Ashbrook,  20  Mo. 
inventory,  there  is  no  sale  before  the  553 ;  Crofoot  v.  Bennett,  2  Comst. 
inventory  is  made  out.     Sherwin  v.  258.    See  Story  Sales,  §  220 ;  Pothier 
Mudge,  127  Mass.  547.  Contrat  de  Vente,  No.  20  ;  Blackburn 

2  Story  Sales,  §  220 ;  Simmons  v.  Sales,  152 ;  Ward  v.  Shaw,  7  Wend. 
Swift,  5  B.  &  C.  882 ;  Andrew  v.  Die-  404 ;  Bigley  v.  Risher,  63  Penn.  St. 
terich,  14  Wend.  31.  152  ;  Gray  v.  Millay,  61  Me.  327. 

8  Wittkowsky  v.  Wasson,  71  N.  C.  «  Tansley  v.  Turner,  2  Scott,  238. 

451 ;  Greene  v.  Lewis,  85  Ala.  222 ; 
Bigley  v.  Risher,  63  Penn.  St.  152. 
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§  215.    Price  sometimes  left  to  a  Third  Party's  Adjustment. — 

Sometimes  the  price  is  left  by  the  parties  to  the  decision  of 
some  third  party ;  and  if  that  party  accepts  the  trust,  and 
actually  performs  it  in  good  faith,  the  essential  of  a  price  is 
fulfilled.  But  until  the  third  person  or  valuer  has  fixed  the 
price  in  accordance  with  such  agreement  of  the  parties,  the 
contract  of  sale  is  not  perfect.  Even  though  buyer  or  seller 
should  himself  prevent  the  valuation  by  prevailing  upon  the 
designated  valuer  not  to  accept  the  duty,  there  is,  neverthe- 
less, no  sale.^  But  to  obstruct  or  render  impossible  the  val- 
uation ,does  not  relieve  the  buyer  from  the  obligations  of  the 
contract  while  affording  him  the  advantages  of  a  purchase  ; 
and  where  goods  are  delivered  in  pursuance  of  the  original 
understanding,  at  a  price  to  be  fixed  by  valuers,  and  the  val- 
uers disagree,  and  the  buyer  consumes  the  goods,  he  is  liable 
to  the  seller  for  such  value  as  a  jury  may  estimate  reason- 
able.^ On  the  other  hand,  a  valuer,  having  once  accepted 
the  trust,  is  liable  in  damages  to  the  bargaining  parties  for 
defauft  or  neglect  of  duty,  on  the  general  principle  of  bail- 
ment.^ Our  law  conforms,  in  respect  of  price  to  be  fixed  by 
a  third  person,  to  that  of  the  Roman  empire,  as  definitely 
established  by  Justinian  himself,  after  a  long  period  of  con- 
troversy among  the  jurists ;  and  in  some  of  the  modern  Con- 
tinental codes  the  same  doctrine  is  clearly  set  forth.* 

§  216.  Price  may  be  implied  from  Circimistances.  —  A  pur- 
chase is  frequently  made  without  distinct  mention  of  a  price  ; 
as  where  one  goes  into  a  store,  points  out  an  article,  and  says 
he  will  take  it,  and  possession  is  given  accordingly.  The 
transaction  is  a  sale,  nevertheless ;  for  what  was  implied  on 
delivery  and  acceptance  was  doubtless,  on  the  buyer's  part, 
a  promise  to  pay  what  the  thing  was  reasonably  worth.   The 

1  Benj.  Sales,  bk.  1,  pt.  1,  c.  5 ;  higher  standard  of  diligence  than  if 
Story  Sales,  §  220 ;  Brown  v.  Bellows,  not  recompensed.  That  such  valua- 
4  Pick,  179  ;  "Vickers  v.  Vickers,  L.  R.  tion  is  not  "  arbitration,"  see  Bos  v. 
4  Eq.  529 ;  Hutton  v.  Moore,  26  Ark.  Helsham,  L.  R.  2  Ex.  72. 

382  ;  Fuller  v.  Bean,  34  N.  H.  304.  *  Dig.  1.  3,  tit.  23,  §  1 ;  Code  Napo- 

2  Clarke  v.  Westroppe,  18  C.  B.  765.     leon,  arts.  1591,  1592 ;  Benj.  Sales, 
s  Jenkins  v.  Beetham,   15  C.   B.     bk.  1,  pt.  1,  c.  5.    See  further,  Easter- 

189.     If  recompensed  he  is  held  to  a     lin  v.  Rylauder,  59  Ga.  292. 

211 


§  217  SALES   OF   PERSONAL  PROPERTY.  [PART  VI. 

seller's  regular  price  would,  if  fair,  settle  the  question ;  other- 
wise not,  unless  the  buyer  had  clearly  meant  to  put  himself 
into  the  seller's  hands.  To  shield  both  parties  in  such 
mutual  transactions,  the  law  will  usually  regard  the  market 
price,  and  determine  from  all  circumstances  the  reasonable 
worth  of  the  thing  sold,  so  that  the  seller  may  have  his  rights, 
but  gain  no  unfair  advantage.  While,  then,  a  price  is  essen- 
tial to  a  sale,  it  may  be  implied  as  well  as  expressed.  And 
that  the  reasonable  worth  of  the  property  sold  will  be  im- 
plied in  every  contract  of  sale  where  no  price  has  been  defi- 
nitely fixed,  is  a  rule  now  well  settled,  both  with  reference 
to  goods  already  delivered  and  accepted,  and  goods  ordered 
from  the  seller,  and  by  him  tendered  for  acceptance.^  In 
this  respect  we  appear  to  differ  from  the  Roman  law,  which, 
it  is  said,  made  no  inference  of  a  reasonable  price  in  absence 
of  express  agreement.^ 

§  217.  Price  should  be  BonS.  Fide;  ITeed  not  be  Adequate. — 
By  price  is,  of  course,  understood  that  the  consideration  com- 
putable on  a  money  reckoning  shall  be  in  truth  a  valuable 
one.  To  sell  for  a  nominal  price,  and,  at  the  same  time, 
absolve  the  buyer  from  payment,  is  but  a  sham  sale:  it  is 
properly  a  gift.  But  in  cases  free  from  fraud,  force,  or 
palpable  error,  and  with  especial  reference  to  the  bargaining 
parties,  and  not  to  the  creditors  of  either,  the  common  law 
deems  any  sale  for  a  price  good,  notwithstanding  mere  inad- 
equacy.    An  equivalent  for  the  thing  is  not  needful ;  it  is 

1  Story  Sales,  §  221 ;  Acebal  v.  cutnstance.  And  see  Kountz  v.  Kirk- 
Levy,  10  Bing.  376;  Hoadly  v.  patrick,  72  Penn.  St.  376.  But  usually 
M'Laine,  10  Bing.  487  ;  Benj.  Sales,  the  current  market  price  at  time  and 
bk.  1,  pt.  2,  c.  5 ;  James  v.  Muir,  33  place  of  delivery  is  the  reasonable 
Mich.  223  ;  Joyce  v.  Swann,  17  C.  B.  price.  60  111.  32,  siipra. 
N.  8.  84  ;  McCandlish  v.  Newman,  22  2  Dig_  jg,  I.  De  Contrah.  Empt.  7. 
Penn.  St.  460 ;  Taft  v.  Travis,  136  §§  1,  2 ;  Benj.  Sales,  bk.  2,  c.  7. 
Mass.  95  ;  McEweu  v.  Morey,  60  HI.  Where  the  evidence  shows  a  conflict 
32.  And  see  89  111.  566.  As  to  what  as  to  the  price  agreed  upon,  the  real 
is  meant  by  a  reasonable  price,  it  is  value  may  be  shown  as  tending  to 
said  in  Acebal  v.  Levy,  supra,  that  prove  which  party  is  right.  Saunders 
the  reasonable  price  may  or  may  not  v.  Clark,  106  Mass.  331  ;  Johnson  v. 
agree  with  the  current  price ;  for  Harder,  45  Iowa,  677  ;  79  Ind.  180. 
the  current  price  might  be  highly  But  cf.  Illinois  Linen  Co.  v.  Hough, 
unreasonable,  from  accidental  cir-  91  111.  63. 
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enough  that  there  has  been  an  actual  price  put  upon  it.^ 
The  Roman  law  appears,  however,  to  have  been  different,  in 
permitting  any  sale  for  one-half  of  the  value  of  the  property, 
or  less,  to  be  impeached  as  inadequate  in  price.^ 

§  218.  The  Essential  of  Mutual  Assent  to  the  Transfer  of  the 
Thing  at  the  Price.  —  (3d.)  There  must  be  mutual  assent  to 
the  transfer  of  the  particular  thing  at  the  particular  price. 
This  brings  us  at  once  to  the  point,  that  mutual  assent  must 
apply  to  the  particular  subject-matter  of  a  sale,  so  as  to 
make  it  not  an  existing  thing  alone,  but  the  same  existing 
thing  as  viewed  by  buyer  and  seller  alike.  If,  then,  the 
buyer  contracts  for  one  thing,  while  the  seller  understands 
quite  another,  a  prime  essential  to  a  valid  sale  is  wanting. 
Thus,  if  "long-staple  Salem  cotton"  be  the  thing  ordered, 
there  is  no  mutuality  in  subject-matter,  and,  consequently, 
no  sale,  where  the  seller  supposes  the  order  different,  and 
supplies  instead  "western  Madras  cotton,"  —  a  species  of 
cotton  inferior,  of  less  value,  and  requiring  different  ma- 
chinery for  its  manufacture.^  Where  an  unexpired  lease  of 
eight  years  is  bargained  for,  and  the  lease,  though  of  the 
premises  in  question,  proves,  when  produced,  to  have  only 
six  years  to  run,  the  bargain  is,  likewise,  void  for  the  same 
reason.*  Again,  where  a  buyer  orders  three  rifles,  and, 
through  a  mistake,  for  which  neither  he  nor  the  seller  is  re- 
sponsible, the  seller  assents  to  the  sale  as  one  of  fifty  rifles, 
there  is  a  want  of  mutuality  in  the  contract.^  And  while, 
as  will  more  fully  appear  hereafter,  a  mere  failure  in  quality 
of  the  subject-matter  contracted  for  would  not  vitiate  the 
sale,  anything  bargained  and  sold  as  being  of  a  particular 
description  implies  a  contract  between  the  parties  that  the 

1  Story  Sales,  §§  223,  224.  ^  Henkel  v.  Pape,  L.  R.  6  Ex.  7  ; 

2  1  Dom.  Civ.  Law,  pt.  1,  bk.  1,  Smith  v.  Lewis,  40  Ind.  98.  See 
tit.  2,  §  3,  art.  1 ;  Pothier  Contrat  de  also  Harvey  v.  Harris,  112  Mass.  32 ; 
Vente,  No.  20.  See,  as  to  fraudulent  Sheldon  v.  Capron,  3  R.  1. 171  ;  Hills 
and  illegal  sales,  post,  cs.  16, 17.  v.  Snell,  104  Mass.  103.    Where  one 

5  Azfemar  v.  Casella,  L.  R.  2  C.  P.  sells  a  certain  chattel,  he  does  not 

431.    And  see  Thornton  v.  Kempster,  sell  valuables    which,  unknown    to 

5  Taunt.  786.  him,  were  secreted  therein.     Huth- 

*  Farrar   v.    Nightingale,   2    Esp.  macher  v.  Harris,  38  Penn.  St.  491 ; 

139.  Ray  v.  Light,  34  Ark.  421. 
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subject-matter  answers  that  description,  both  as  to  kind  and 
quantity.^ 

If  one  purchases  as  a  "  perpetual-motion  machine  "  some- 
thing valuable  to  him  only  because  affording  what  he  supposes 
the  solution  of  a  puzzling  problem,  the  sale  fails,  though  the 
identical  machine  be  delivered,  on  proof  that  the  pretended 
mechanical  effect  is  a  mere  trick  of  hidden  clock-work.^  In 
general,  since  the  principle  of  a  product  is  an  object  of  sale, 
apart  from  the  product  itself,  there  should  be  mutuality  in 
transfers  of  either ;  for  the  sale  of  a  patent-right  or  a  copy- 
right is  quite  different  from  the  sale  of  a  machine,  or  a  load  of 
books  embodying  the  ideas. ^  But  it  is  a  general  rule,  that, 
in  the  absence  of  special  warranty  by  the  seller,  or  actual 
fraud,  a  bargain  is  binding,  notwithstanding  the  want  of 
mutual  assent  upon  some  matter  of  collateral  description  not 
vital  to  the  contract.  The  sale,  strictly  according  to  a  sample, 
is  good,  though  the  sample  shown  was  believed  by  the  buyer 
to  represent  a  kind  or  quality  which  it  did  not ;  a  correspond- 
ing rule  applying  sometimes  to  the  seller's  disadvantage. 
For  if  the  parties  are  ad  idem  on  the  subject-matter  sold  and 
the  price,  the  self-deception  of  one  concerning  the  thing's 
intrinsic  value,  unless  induced  by  the  other's  fraud,  cannot 
impair  the  obligations  of  the  contract.* 

§  219.  The  Same  Subject;  Fraud  or  Force  or  Error  in  lisaeu- 
tdals ;  Genuine  Intention.  —  The  employment  of  fraud  or  force 
would  render  the  sale  voidable  on  the  ordinary  principle ;  as 
to  error,  this  must  go  to  the  essentials.  The  misunderstand- 
ing of  words  and  their  import,  as  where  the  buyer  is  a  for- 
eigner, and  unfamiliar  with  the  language  spoken  by  the  seller, 
may  prevent  the  aggregatio  mentium  needful  for  mutual  as- 
sent ;  and  so  sometimes  material  mistake  as  to  the  identity 
of  the  party  bargained  with,  though  such  error  could  hardly 
be  deemed  fundamental  unless  the  sale  were  on  credit,  nor 
is  a  case  readily  supposable  at  all,  without  imputing  either 

1  See  Barr  v.  Gibson,  3  M.  &  W.  *  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
390;   and  as  to  warranty,  post,  c.  6.      579;   Scott  v.  Littledale,  8  E.  &  B. 

2  Kendall  v.  "Wilson,  41  Vt.  567.  215  ;  Ollivant  v.  Bayley,  5  Q.  B.  288. 
8  1  Sch.  Pers.  Prop.  §  528. 
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fraud  to  the  one  or  gross  carelessness  to  the  other  party.  ^ 
Where  a  contract  of  sale  was  made  with  one  party  alone, 
another  cannot  force  himself  in  for  its  execution  to  the  dis- 
advantage and  against  the  consent  of  such  contractor.^ 
Moreover,  there  must  he  a  genuine  intention  to  bargain 
and  sell,  not  mere  banter  or  jest  or  loose  conversation,  nor 
a  colorable  or  pretended  purchase ;  *  and  we  need  hardly 
add  that  there  should  be  mental  and  legal  capacity  as  in 
contracts  generally.* 

In  repudiating  transactions  of  this  character,  —  especially 
those  which  display,  not  the  element  of  fraud  and  force,  but 
rather  that  of  honest  mutual  error,  —  the  courts  frequently 
take  the  position  that  the  sale  contract  in  question  contained 
an  implied  condition  which  has  failed,  or  an  implied  warranty 
of  the  thing's  existence,  and  title  in  the  seller,  or  a  failure 
of  consideration  in  the  contract  of  sale.*  Yet  the  preferable 
and  quite  sufficient  ground  of  repudiation  appears  to  be, 
that  an  essential  element  in  the  sale  was  wanting ;  namely,  a 
subject-matter,  or  at  all  events  the  particular  subject-matter ; 
a  mutual  assent  between  buyer  and  seller.  Instead  of  pro- 
nouncing, then,  that  an  executed  contract  of  sale  had  thus 
failed,  the  courts  might  better  say  that  no  contract  was 
ever  really  executed.®  A  bargain  or  sale  may  be  void  and 
unenforceable  for  utter  uncertainty  as  to  what  was  meant. ^ 

§  220.      The  Same  Subject;  Mutuality  as  to  Price.  —  The  next 


1  Boulton  V.  Jones,  2  H.  &  N.  564 
Phillips  V.  Bistolli,  2  B.  &  C.  511 
Benj.  Sales,  bk.  1,  pt.  1,  o.  3,  §  1 


*  A  contract  of  sale  entered  into 
by  one  too  drunk  to  know  what  he 
was  about  is  voidable  at  his  instance  ; 


Story  Sales,  §§  137,  138  ;   135  Mass.  and  when  he  becomes  sober  he  may 

278,  283 ;    Barker  v.   Dinsmore,   72  repudiate  or  ratify  the  transaction. 

Penn.  St.  427.  Matthews  v.  Baxter,  L.  R.  8  Ex.  132 ; 

2  Boulton  V.  Jones,  supra ;  Boston  Carpenter  v.  Rogers,  61  Mich.  384. 
Ice  Co.  v.  Potter,  123  Mass.  28.  ^  See  post,  c.  16,  as  to  fraudulent 

3  Bruce  v.  Bishop,    43  Vt.   161 ;  sales. 

Thruston  v.  Thornton,  1  Cush.  89 ;  ^  Mr.  Benjamin  is  of  this  opinion, 

97  TJ.  S.  237.    But  it  is  a  general  rule  and  cites  Lord  Kenyon  and  Pothier  in 

of  contracts  that  one  who  manifests  its  support.    Benj.  Sales,  bk.  1,  pt.  1, 

an  intention  which  induces  another  c.  4 ;  Parrar  v.  Nightingale,  2  Esp. 

to  act  upon  it  seriously,  may  be  es-  139 ;  Pothier  Contrat  de  Vente,  No. 

topped  to  deny  a  genuine  intention  4. 

on  his  own  part.    Doe  v.  Oliver,  2  '  Whelan  v.  Sullivan,  102  Mass. 

Smith,  L.  C.  671.  204. 
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point  noticeable  is,  that  there  must  be  not  only  a  price,  but 
a  particular  price,  to  which  both  seller  and  buyer  assent.  It 
is  too  clear  for  argument,  that  if  the  one  says,  "  I  will  sell  you 
these  goods  for  one  hundred  doUars,"  and  the  other  responds, 
"  All  right :  I  will  take  them  for  eighty  dollars,"  —  there  is 
no  mutuality  in  price,  and  consequently  no  sale.  And  where, 
in  the  absence  of  a  price  expressly  named,  the  law  infets,  as 
we  have  seen,  a  contract  for  a  reasonable  price,  this  is  out  of 
deference  to  the  presumed  mutual  intention  of  the  parties; 
for  should  the  evidence  in  any  case  rebut  such  a  presump- 
tion, the  rule  would  doubtless  fail  of  application.^ 

Where  the  minds  of  parties  do  not  meet  on  the  price,  the 
contract  of  sale  does  not  take  effect ;  as  where  the  seller's 
foreman  gave  the  wrong  price  by  an  error  of  computation 
and  the  buyer  accepted  with  full  knowledge  of  such  mistake. ^ 

§  221.  Mutual  Assent  in  General;  how  expressed.  —  And 
now  concerning  mutual  assent  to  a  sale,  in  its  more  general 
aspects.  Mutual  assent  enters  as  an  element  into  every  con- 
tract. There  need  be  no  particular  form  of  assent ;  it  may  be 
express  or  implied.  Among  different  nations,  and  in  different 
stages  of  society,  peculiar  solemnities  of  ratification  haye  at- 
tended sale  transactions.  Thus,  among  the  Jews  a  bargain 
was  confirmed  by  taking  off  the  shoe  and  handing  it  over. 
The  Romans  used  to  interchange  a  ring  for  the  same  purpose. 
Shaking  hands  on  a  bargain,  and  crossing  the  palm  with  a 
coin,  were  Anglo-Saxon  customs,  once  honored,  and  not  even 
yet  forgotten ;  while  the  Statute  of  Frauds  embalms  that  old- 
fashioned  ceremony  of  giving  a  piece  of  money  as  earnest  of 
a  bargain,  now  fallen  into  general  disuse.^  Any  sign  which 
is  intelligible  to  the  parties  concerned  —  a  pantomime  among 
the  deaf  and  dumb,  a  nod  or  gesture  between  buyer  and 
seller  by  way  of  expressing  yes  or  no  —  may  serve  as  the 
undoubted  expression  of  mutual  assent.  A  man  goes  into  a 
shop,  takes  up  an  article  from  the  counter,  and  walks  out 

1  Supi-a,  §  216 ;  Felthouse  v.  Bind-         '  See  Story  Sales,  §  125  ;  Browne 

ley,  11  C.  B.  N.  s.  869.  Stat.  Frauds,  §  341 ;  Benj.  Sales,  bk. 

2Everson  v.  Granite  Co.,  65  Vt.  1,  pt.  1,  c.  3,  §  1 ;  2  Bl.  Com.  443; 

658,  citing  Harran  v.  Foley,  62  Wis.  Bach  v.  Owen,  5  T.  K.  409. 
584 ;  Griffin  v.  O'Neil,  48  Kan.  117. 
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witli  it,  —  notliing  more  passing  between  him  and  the  shop- 
keeper than  a  glance  of  mutual  recognition ;  and  yet  upon 
such  slight  circumstances  depend  the  validity  of  numberless 
transactions  of  our  every-day  life.  Mutual  assent,  then,  in 
sales,  is  a  matter  of  inference  from  the  conduct  of  parties 
and  the  surrounding  circumstances;  usually  expressed  by 
both  acts  and  words,  it  is  true,  but  not  necessarily. 

§  222.  Negotiation  of  a  Bargain;  Proposals,  etc.  —  Negotia- 
tions are  often  conducted  in  writing ;  besides  which  there 
have  been  solemnities  peculiar  to  the  transfer  of  lands  and 
of  certain  kinds  of  personal  property,  particularly  incorporeal 
chattels.  But  as  to  most  corporeal  chattels,  such  as  goods 
and  merchandise,  the  law  of  bargain  and  sale  requires  no 
writing  whatever  to  complete  the  contract  between  the  par- 
ties, except  so  far  as  may  be  found  necessary  for  legal  com- 
pliance with  the  Statute  of  Frauds.^  The  writings,  if  any, 
which  are  otherwise  pertinent  to  the  transaction,  are  those 
only  upon  which  the  bargain  and  transfer  of  property  were 
based ;  and  all  subsequent  memoranda  or  bills  of  sale,  though 
bearing,  it  may  be,  testimony  of  a  contract  already  executed, 
cannot  annul  or  vary  the  bargain.  For  our  law  contemplates 
no  act  or  ceremony  for  ratifying  and  confirming  these  common 
sales  of  personal  property :  the  expression  of  mutual  assent 
to  the  thing  at  the  price  affording  its  own  ratification,  so  that 
biUs  of  sale  are  often  like  receipts,  open  to  explanation,  and 
by  no  means  conclusive  as  to  the  terms  of  a  bargain. ^ 

A  bargain,  when  reduced  to  its  simplest  elements,  is  found 
to  consist  of  a  proposal,  or  offer,  made  on  one  side,  and  ac- 
cepted on  the  other.  The  proposal  as  made  should  be  dis- 
tinct and  clear  and  genuine,  and  its  acceptance  should  be 
correspondingly  clear,  full,  and  unequivocal.  If  the  offer 
comes  first  from  one  desiring  to  purchase,  who  has  inquired 
the  quantity  on  hand  and  price,  and  received  a  reply,  the 
seller's  acceptance  is  needed  to  complete  a  bargain.''    If  the 

1  As  to  this  subject,  see  post,  cs.  Gatzweiler  v.  Morgner,  51  Mo.  47 ; 
9-11.  McCrae  v.  Young,  43  Ala.  622. 

2  Schuchardt  v.  Aliens,  1  Wall.  s  Smith  v.  Gowdy,  8  Allen,  566. 
359 ;  Terry  v.  Wheeler,  25  N.  Y.  520 ;  But  acts  may  constitute  acceptance 
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acceptance  falls  short  of  the  offer,  or  seeks  to  expand  it,  ne- 
gotiations may  continue ;  but  there  is  as  yet  no  mutual  assent 
and  no  bargain.^  Thus,  where  A.  offers  to  buy  a  mare  if  war- 
ranted "  sound,  and  quiet  in  harness,"  and  B.  sends  the  mare 
with  a  warranty  that  she  is  "  sound  and  quiet  in  double  har- 
ness," the  sale  is  incomplete. ^  And  even  a  proposal  to  sell 
a  lot  of  "  good  barley  "  is  held  to  be  insufficiently  accepted  as 
a  lot  of  "  fine  barley  and  full  weight ;  "  *  this,  however,  out 
of  regard  to  the  significance  of  commercial  terms  denoting 
different  species  of  the  same  article ;  for  a  slight  variance 
in  words  is  of  little  consequence,  provided  the  two  parties 
clearly  refer  to  the  same  subject-matter  in  the  same  sense.* 
But,  as  with  other  contracts,  so  is  it  with  bargain  and  sale,  — 
an  acceptance,  so  soon  as  it  is  communicated  to  the  purchas- 
ing party,  which  exactly  closes  at  all  points  with  the  offer, 
and  brings  both  parties  to  a  mutual  assent  upon  one  and  the 
same  set  of  terms,  renders  the  contract  complete  and  binding 
upon  both  of  them.^ 

§  223.  The  Same  Subject.  —  All  bargains,  to  be  complete, 
are  mutual  and  reciprocal ;  both  parties  must  be  bound,  and 
not  one  alone.  All  this  is  implied  in  the  act  of  mutual  as- 
sent, which,  however  grudgingly  given  on  either  side,  must 
be  pronounced  voluntary,  if  given  understandingly.  A  mere 
mental  assent,  however,  neither  communicated  nor  manifested 
by  subsequent  action  is  no  legal  assent ;  ®  nor  is  any  notice 
of  assent  which  comes  unreasonably  late.    And  the  contract  of 

without  requiring  formal  writing;  as  2  Jordan  v.  Norton,  4  M.  &  "W. 

where  something  is  ordered.     See  §  155. 

232  a.    A  written  contract  may  thus  3  Hutchinson  o.  Bowker,  5  M.  & 

be  unilateral ;  and  in  some  bargains  W.  535.     And  see  Chicago,  &c.  B.  R. 

it  should  be  said  that  after  corre-  Co.  v.  Dana,  43  N.  Y.  240. 

spondence,  the  contract  is  still  held  *  Hartford  &  K  H.  R.  B.  Co.  ■». 

in  suspense  until  some  oral  act  oper-  Jackson,  24  Conn.  514. 

ates  mutual  assent.    Deyo  ».  Vaughn,  ^jBenj.   Sales,  bk.  1,  pt.  1,  c.  3, 

97  Mich.  1.  §  1 ;  story  Sales,  §  125  ;  2  Kent  Com. 

1  Benj.  Sales,  bk.  1,  pt.  1,  0.  3,  §  1 ;  447  ;  1  Pars.  Contr.  399,  400. 
Story  Sales,  §  125 ;  Carr  v.  DuTall,  e  Brogden  v.  Metropolitan  R.,  2 
14  Pet.  77 ;  2  Kent  Com.  477  ;  1  Pars.  App.  Cas.  266  ;  White  «.  Corliss,  46 
Contr.  399,  400  ;   Minneapolis  R.  v.  N.  Y.  467  ;  29  Penn.  St.  358 ;   Jen- 
Rolling  Mill,  119  U.  S.  149 ;  Johnson  ness  v.  Iron  Co.,  63  Me.  20. 
c.  Stevenson,  26  Mich.  63. 
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sale  once  completed,  it  is  out  of  the  power  of  one  party  to 
change  or  rescind  it  thenceforth,  without  the  consent  of  the 
other.  ^  Nor  after  an  absolute  and  unqualified  acceptance, 
will  mere  expressions  of  hope  or  desire  on  either  side- vary 
the  bargain. 2 

But  negotiations  which  terminate  in  a  complete  bargain 
and  sale  often  consist  of  a  series  of  proposals  and  counter- 
proposals, whose  final  result  must  be  gathered  from  an  ex- 
amination of  the  whole  transaction,  from  beginning  to  end. 
Here  the  points  embraced  under  a  mutual  assent  must  be 
brought  together,  however  scattered,  and  the  meeting  of  the 
minds  on  each  will  establish  the  contract  in  its  full  import. 
And  the  rule  is,  that  if  the  party  to  whom  an  offer  is  made 
adds  a  condition,  or  modifies  the  proposal  in  any  way,  this 
amounts  in  law  to  a  new  proposal,  which  must  be  in  turn 
accepted  by  the  party  previously  proposing,  before  the  bar- 
gain can  stand  complete.^  So,  too,  if  the  offer  leaves  some- 
thing to  be  settled  by  a  future  arrangement  the  agreement 
remains  incomplete.*  But  a  mere  inquiry  of  the  proposer 
whether  he  wUl  modify  his  offer  is  not  in  effect  a  rejection  of 
it  and  a  new  proposal.^  One  who  orders  goods  is  not  bound 
to  accept  more  or  less  than  he  has  ordered. 

It  is  also  a  rule  that  one  who  makes  a  proposal  may  with- 
draw it  at  any  time  before  the  other  party  has  accepted  the 
offer  and  communicated  such  acceptance  to  him,  or  to  what- 
ever party  the  law  would  denominate  his  agent.'^     But  such 

^  lb. ;    Schuchardt   v.   Aliens,    1  Pars.  Contr.  400.     See  Stevenson  v. 

Wall.  359  ;  Joyce  v.  Swann,  17  C.  B.  McLean,  5  Q.  B.  D.  346. 

N.  s.   84 ;   Gowlng  v.  Knowles,   118         *  Lyman  v.  Eobinson,   14  Allen, 

Mass.  232  ;    Abbott  v.  Shepard,  48  242. 

N.  H.   16  ;   Utley  v.  Donaldson,  94  ^  Stevenson  v.  McLean,  5  Q.  B.  D. 

U.  S.  29.     See  also  Stagg  v.  Comp-  346. 

ton,  81  Ind.  171 ;  Cheney  v.  Trans.  ^  Bruce  ■».  Pearson,  3  Johns.  534 ; 

Line,  59  Md.  557.  Eommel  v.  "Wlngate,  103  Mass.  327. 

2  Phillips  V.  Moor,  71  Me.  78.  But  if  more  were  sent  bond,  fide,  it 

*  Benj.   Sales,  bk.  1,  pt.  1,  c.  3,  would  be  fair  to  require  the  ordering 

§  1 ;  Champion  v.  Short,  1  Camp.  63;  party  to  take  his  proper  quantity  and 

Chaplin  v.  Clarke,  4  Ex.  403 ;  Jack-  send  back  the  excess. 

son  V.  Turquand,  L.  R.  4  H.  L.  305  ;  '  Hebb's  Case,   L.   R.   4  Eq.  9  ; 

Maclay  v.  Harvey,  90  111.  525 ;  Potts  Benj.  Sales,  bk.  1,  pt.  1,   c.  3,  §  1. 

V.  Whitehead,  8  C.  E.  Green,  512 ;  1  This  right  of  retraction  before  a  com- 
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withdrawal  should  be  duly  communicated  to  the  other  party 
before  the  latter  accepts  the  offer.  ^ 

§  224.  Bargain,  hovr  concluded  by  Mail  Correspondence. — 
Bargains  are  frequently  concluded  by  written  correspondence : 
this  method  being  found  almost  indispensable  for  facilitating 
business  between  parties  who  are  far  apart,  and  generally 
convenient  as  a  means  of  preserving  in  a  permanent  form  the 
exact  terms  of  any  contract.  Now,  it  may  tend  to  simplify 
the  question,  as  to  letters  transmitted  by  mail,  to  consider  the 
post-office  as  the  common  agent  of  the  parties,  though  not 
without  making  allowance  for  the  peculiar  mode  of  negotia- 
tion thus  adopted  by  them.^  An  offer  having  been  made, 
then,  through  the  mail,  the  proposing  party  may  be  regarded 
as  tendering  by  implication  the  post-office,  through  that  par- 
ticular mail,  his  own  messenger,  to  be  used  as  the  common 
agent  for  a  response,  and  hence  as  awaiting  a  reply  by  bearer. 
If  the  party  making  the  offer  desires  afterwards  to  retract 
or  modify  it,  he  may  overtake  his  messenger,  that  is,  maU 
another  letter  of  suitable  tenor,  which  letter  must  be  re- 
garded, with  reference  to  the  party  addressed,  as  postponed 
to  the  former  letter,  and  the  effect  made  to  depend  upon  its 
reaching  him  in  due  course  before  he  has  transmitted  his  re- 
ply to  the  former  letter  through  the  agent ;  for  an  authority 
revocable  in  itself  is  not  revoked  without  notice  to  the  other 
party.  Let  us  now  turn  to  the  party  to  whom  the  proposal 
was  made.  The  first  letter  comes  to  him  in  due  course 
through  the  sender's  agent,  —  the  post-office,  —  and  he  be- 
comes at  liberty  to  accept  or  decline  seasonably  through  the 
same  agent.  If  he  posts  his  reply  of  acceptance  accordingly 
with  proper  care,  the  buyer's  agent  receives  it  as  the  com- 
mon agent ;  and  whether  the  letter  finally  reach  the  propospr 
or  not,  the  mutual  assent  has  been  given,  and  the  bargain 
is  struck.     But  if  the  correspondent  delays,  and  meantime 


munioated  acceptance  is  broadly  rec-  '  Byrne  v.  Van  Tienhoven,  5  C.  P. 

ognized.    We  shall  see  it  applied  in  D.  344  ;    5  Q.   B.  D.  346 ;   2  Ware, 

auctions,  where  one  may  retract  his  344  ;  Wheat  v.  Cross,  31  Md.  99. 
bid  before  the  hammer  falls  and  the         "  See  Romilly,  M.  E.,  in  Hebb's 

goods  are  struck  ofi  to  him.    §  634.  Case,  supra. 
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notice  of  retraction  of  the  offer  reaches  him  before  his  own 
reply  has  been  posted,  the  withdrawal  takes  effect,  and  there 
is  no  bargain  between  the  parties.  The  principle  upon  which 
bargains  by  correspondence  are  decided,  is,  however,  usually 
stated  rather  differently :  namely,  in  effect,  that  the  law  in- 
fers a  continuing  offer  on  the  part  of  him  who  first  posts  his 
proposition  until  it  shall  have  reached  the  correspondent,  to 
be  by  him  in  due  time  accepted  or  rejected  ;  and  that  on  the 
part  of  the  correspondent  there  is  an  overt  act  amounting  to 
acceptance  or  rejection  when  he  has  within  due  time  placed 
his  reply  in  the  mail.^ 

The  necessity  of  the  case,  in  either  view,  justifies  the  rule  as 
a  sound  one ;  for,  as  it  has  been  well  observed,  "  In  all-  cases 
of  contracts  entered  into  between  parties  at  a  distance  by 
correspondence,  it  is  impossible  that  both  should  have  a 
knowledge  of  it  the  moment  it  becomes  complete.  .  .  .  The 
negotiation  being  carried  on  through  the  mail,  the  offer  and 
acceptance  cannot  occur  at  the  same  moment  of  time  ;  nor, 
for  the  same  reason,  can  the  meeting  of  the  minds  of  the  par- 
ties on  the  subject  be  known  by  each  at  the  moment  of  con- 
currence. The  acceptance  must  succeed  the  offer  after  the 
lapse  of  some  interval  of  time,  and  if  the  process  is  to  be  car- 
ried further,  in  order  to  complete  the  bargain,  and  notice  of 
the  acceptance  must  be  received,  the  only  effect  is  to  reverse 
the  position  of  the  parties,  changing  the  knowledge  of  the 
completion  from  one  party  to  the  other.  "^ 

§  225.  The  Same  Subject.  —  A  bargain  carried  on  by  corre- 
spondence is,  therefore,  struck,  when  the  party  receiving  the 
proposal  by  mail,  in  due  season,  and  before  receiving  any 
notice  withdrawing  the  proposal,  posts  his  letter  of  accept- 
ance.^    The  posting  of  a  letter,  under  such  circumstances. 


1  See  Adams  v.  Lindsell,  1  B.  &  acceptance  must  fall  upon  the  party. 

Aid.  681 ;  Dunlop  v.  Hlggins,  1  H.  L.  lb. 

Cas.  381  ;  Tayloe  v.  Merchants'  Fire  ^  Nelson,   J.,   In  Tayloe   v.  Mer- 

Ins.  Co.,  9  How.  (TJ.  S.)  390.     As  to  chants'  Fire  Ins.  Co.,  supra. 
proposals  requiring  answer  by  return  «  The  English  law  is  now  in  full 

of  mail,  see  Maclay  ■».  Harvey,  90  accord  with  the  American   on  this 

111.   525.     Negligence    of   a  party's  point.     Byrne  v.  Van  Tienhoven,  5 

own  agent  in  mailing  proposal   or  C.  P.  D.  344. 
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binds  the  proposer  at  once  ;  and  it  binds  the  accepting  party 
as  well,  who  is,  consequently,  not  at  liberty  to  retract  the 
assent  thus  given,  whether  his  own  letter  has  already  reached 
the  proposer  or  not.^  In  fact,  the  tenor  of  this  reply  settles 
for  the  time  the  question  of  acceptance  or  rejection.  Acci- 
dent or  delay  of  transmission  in  the  post-office,  whether  as  to 
the  offer  or  the  reply,  does  not  affect  the  right  of  the  one  to 
duly  consider  and  accept  the  proposal  made,  or  of  the  other 
to  profit  by  such  acceptance  ;  and  if,  through  a  misdirection 
by  the  proposing  party,  the  letter  with  its  offer  fails  to  reach 
the  correspondent  in  due  course  of  mail,  the  latter  may 
promptly  return  his  reply,  having  as  yet  received  no  notice 
of  the  proposer's  withdrawal.  The  mailing  of  a  second  letter 
by  the  proposing  party,  retracting  his  proposal,  cannot  avail 
him,  if  in  due  season  after  receiving  the  first  letter  and  be- 
fore receiving  the  second,  the  party  to  whom  the  proposal 
was  addressed  has  mailed  his  letter  of  acceptance.^  Nor,  as 
some  cases  hold,  would  any  detention  or  loss  of  the  letter  of 
acceptance  in  the  mails,  if  it  be  through  no  misdirection  or 
other  fault  on  his  part,  affect  the  bargain  once  concluded.* 

But  the  question  still  remains  open,  how  far  the  party  pro- 
posing is  allowed  to  overtake  the  letter  he  first  mailed,  and, 
by  bringing  his  retraction  of  the  offer  to  the  notice  of  the 
other  party  before  the  latter  has  mailed  an  acceptance,  pre- 
vent the  bargain  from  taking  place.    Leaving  out  mail  deten- 

'  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ;  =  Harris'  Case,  L.  E.  7  Ch.  587 ; 
Story  Sales,  §  129;  Adams  v.  Lind-  Tayloe  v.  Merchants'  Fire  Ins.  Co., 
sell,  1  B.  &  Aid.  681 ;  Dunlop  v.  Hig-  and  other  cases  supra. 
gins,  1  H.  L.  Cas.  381 ;  Tayloe  v.  '  Vassar  »;  Camp,  1  Kem.  441 ; 
Merchants'  Fire  Ins.  Co.,  9  How.  Adams  v.  Lindsell,  1  B.  &  Aid.  681 ; 
(U.  S.)  390;  Mactier  v.  Frith,  6  Hallock  o.  Commercial  Ins.  Co.,  2 
Wend.  103;  2  Kent  Com.  477;  1  Dutch.  268;  Howard  v.  Daly,  61 
Pars.  Contr.  404-408 ;  Harris'  Case,  N.  Y.  362.  This  under  some  circum- 
L.  R.  7  Ch.  687  ;  Averill  v.  Hedge,  stances  might  expose  the  other  party 
12  Conn.  436 ;  Abbott  v.  Shepard,  to  great  hardship.  Might  not  neg- 
48  N.  H.  14 ;  Vassar  v.  Camp,  1  ligent  transmission  of  an  acceptance 
Kem.  441 ;  Wheat  v.  Cross,  31  Md.  through  the  mail,  now  the  common 
99;  Potts  V.  Whitehead,  8  C.  E.  agent  of  the  parties,  afiord  reason 
Green,  512 ;  Maclay  v.  Harvey,  90  for  balancing  the  equities  in  an  ex- 
Ill.  525  ;  61  N.  Y.  362.  Contra,  treme  case  ?  As  where  the  proposer 
M'CuUoch  V.  Eagle  Ins.  Co.,  1  Pick,  hears  nothing  within  a  reasonable 
283,  now  repudiated,  time  and  sells  to  another. 
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tions,  through  the  fault  of  the  one  or  the  other,  we  should 
say,  that,  wherever  the  proposing  party  can  thus  anticipate 
his  correspondent's  act  of  acceptance,  the  proposal  fails.  Our 
courts  do  not  seem  to  have  met  the  question  openly  as  yet, 
though  they  intimate  as  much.^  As  to  the  accepting  party, 
however,  the  reason  of  the  rule  would  put  it  out  of  his  power 
to  recall  the  terms  of  his  acceptance  once  confided  to  the 
post ;  and  such  is  declared  to  be  the  English  and  American 
doctrine. 2  But  there  is  an  extreme  case,  reported  among  the 
Scotch  decisions,  where,  in  accordance  with  civil-law  princi- 
ples, a  majority  of  the  court  held  that,  the  acceptor  having 
mailed  a  later  letter  recalling  his  acceptance,  and  both  letters 
reaching  the  original  proposer  at  the  same  time,  the  latter 
could  not  be  forced  to  perform  the  bargain.^ 

§  226.  The  Same  Subject;  Rule  of  Civil  Law.  —  The  civil-law 
rule  as  to  bargain  by  correspondence  appears  to  be  different 
from  ours ;  for,  according  to  Pothier  and  others,  if  the  person 
making  the  offer  retract  it  before  the  letter  of  acceptance  is 
placed  in  the  post,  the  retraction  failing,  however,  to  reach 
the  acceptor  until  afterwards,  no  binding  contract  would 
arise.  But  to  save  the  acceptor  from  disastrous  conse- 
quences, the  further  rule  prevailed,  that,  if  loss  or  injury 
should  arise  from  the  acceptor's  acting  under  the  contract  as 
a  completed  one,  he  might  claim  indemnity  from  the  party 
making  the  offer.  This  doctrine,  though  praised  by  Mr. 
Story  as  the  fairest  and  most  intelligible  rule  that  can  be 
foimd,  has  never  been  put,  in  England  or  America,  to  practi- 
cal test ;  and  if  it  were,  serious  objections  would  probably  be 
found  to  its  operation,  inasmuch  as  it  renders  the  bargain 
itself  too  uncertain  of  execution,  besides  sacrificing,  for  the 
acceptor's  benefit,  the  rights  of  one  who  certainly  ought  not, 

1  See  Adams  v.  Lindsell,  1  B.  &  criticising  British,   &c.,  Tel.   Co.  v. 
Aid.  681 ;   Harris'  Case,  L.  R.  7  Ch.  Colson,  L.  E.  6  Ex.  108,  which  last 
587;    Nelson,  j;,  in  Tayloe  v.  Mer-  is  overruled  by  Household  Fire  Ins. 
chants'  Fire  Ins.  Co.,  9  How.  390 ;  Co.  v.  Grant,  4  Ex.  D.  216. 
Mactier  v.  Frith,  6  Wend.  104.  *  Dunmore  v.  Alexander,  9  Shaw 

2  lb. ;  Hallock  v.  Commercial  Ins.  &  Dunlop,  190  ;  Merlin  Eepert. 
Co.,  2  Dutch.  268,  per  Vredenburgh,  Vente,  §  1,  a;rt.  3,  No.  11 ;  Benj. 
J. ;  Harris'  Case,  L.  K.  7  Ch.  587,  Sales,  bk.  1,  pt.  1,  c.  8,  §  2. 
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in  withdrawing  his  offer  for  good  cause,  to  stand  worse  off 
than  though  his  offer  had  been  accepted.  ^ 

§  227.    Bargains   by   Messages    other   than  through   the   Mail; 

Telegrams,  etc The  rule  as  to  bargains   by  messages  sent 

through  some  other  channel  than  the  post-of&ce  would  prob- 
ably be  substantially  the  same  as  that  of  mail  correspondence. 
Thus,  if  an  express  or  special  messenger  bore  the  proposal,  it 
would  be  for  the  proposer  to  overtake  his  own  agent  in  season 
with  a  retraction  of  the  offer,  or  a  revocation  of  authority ; 
while,  as  may  well  be  presumed,  the  bargain  would  stand 
complete  the  moment  a  reply  of  acceptance  had  been  placed 
in  the  messenger's  hands  by  the  party  addressed ;  the  latter, 
however,  in  case  he  returned  answer  by  some  other  medium, 
being  viewed  by  the  law  as  a  principal  sending  back  his  own 
agent.2 

The  telegraph,  which  in  this  later  day  is  so  available  for 
bargains,  introduces  some  novel  considerations  into  the  law 
of  correspondence,  by  bringing  distant  parties  as  it  were  face 
to  face  in  the  execution  of  their  mutual  contracts.  A  reply 
sent  by  telegraph  to  an  offer  received  by  telegraph,  or  even 
to  a  proposal  requesting  a  telegraphic  response,  closes  the 
bargain  if  it  signifies  acceptance;  no  matter  when  the  mes- 
sage reaches  the  proposer  himself.  But  when  either  party 
selects  mail  or  telegraph  on  his  own  responsibility,  with 
no  previous  authority  from  the  other,  the  consequence  may 
be  different ;  for,  on  the  principle  of  agency,  one  ought  to  be 
allowed  to  overtake  his  own  messenger  before  the  message 
is  delivered.  For  a  proposing  party  to  revoke  by  telegram  an 
offer  on  its  way  by  mail,  is  like  sending  a  swift  agent  to  catch 
up  with  and  outstrip  a  slow  one  ;  and  notice  of  revocation 
thus  sent  is  doubtless  available  if  it  anticipates  the  reply 
first  invited.  2    In  all  this,  the  general  law  of  correspondence 

1  Story  Sales,  §  130 ;  Pothier  Con-  307  ;  Hallock  v.  Insurance  Co.,  2 
trat  de  Vente,  No.  32.  Mr.  Benja^  Dutch.  268,  281,  per  curiam ;  Duble 
min  has  put  the  objections  strongly,  v.  Batts,  28  Tex.  312  ;  Robinson  Ma- 
in Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  2.  chine  Works  v.  Chander,  56  Ind.  575  ; 

2  See  Hebb's  Case,  L.  K.  4  Eq.  9 ;  Rommel  v.  Wingate,  103  Mass.  327  ; 
Story  Agency,  §  47,0.  Holton    v.    McPike,    27    Kan.    286. 

8  See  Trevor  v.  Wood,  36  N.  Y.     Telegrams  are  to  be  considered  in 
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is  amplified,  not  altered.  The  agency,  moreover,  which  a 
telegraph  company  furnishes  when  employed  is  not  so  com- 
plete as  to  bind  the  sender  by  the  terms  of  a  message  which 
he  never  authorized,  and  which,  through  the  mistake  of  the 
transmitting  telegraph  operator,  reaches  the  party  addressed 
in  the  shape  of  an  offer  quite  different  from  that  really  made ; 
the  substantial  effect  being  no  bargain  for  the  want  of  an 
aggregdtio  mentium  as  to  the  parties,  but  remedies  against  the 
telegraph  company  for  any  injury  suffered  by  its  carelessness.^ 

S  228.  IiimitationB  as  to  Place  and  Time  of  accepting  Proposal. 
—  Limitations  as  to  place  and  time  of  acceptance  are  some- 
times 'imposed  by  the  party  who  makes  a  proposal ;  and  to 
these,  like  all  other  terms  embraced  by  an  offer,  the  party 
addressed  is  expected  to  conform.  Any  qualification  of  or 
departure  from  these  terms  invalidates  the  offer,  unless  in 
turn  accepted  by  the  party  first  proposing  ;  such  acceptance 
being,  however,  inferable  from  circumstances. 

Thus,  as  to  place:  if  the  proposing  party  direct  an  answer 
to  be  communicated  to  him  at  a  particular  place,  an  accept- 
ance communicated  to  him  by  address  sent  elsewhere  imposes 
per  se  no  obligation.^ 

As  to  time,  there  is  always  a  legal  limit ;  and  where 
nothing  is  expressed,  it  is  to  be  understood  that  the  proposal 
requires  an  acceptance  within  a  reasonable  time  to  make  the 
bargain  binding.  Usage  of  trade,  and  the  circumstances  and 
situation  of  the  parties,  as  being  near  or  far  apart,  will  de- 
termine how  long  a  time  should  be  considered  reasonable. 
An  offer  not  withdrawn  is  to  be  deemed  a  continuous  one  for 
a  reasonable  time.  Ordinarily,  however,  a  seller's  propo- 
sition made  in  presence  of  the  buyer  should  be  accepted  by 
the  latter  on  the  spot  or  at  the  same  interview ;  though  their 
mutual  acts  and  conducts  might  raise  the  presumption  that  a 
longer  period  was  given  for  the  buyer  to  decide.^ 

connection  with  mail  correspondence,  cision,  see  Verdin  v.  Robertson,  10 

&c.,  in  determining  the  nature  and  Sess.  Cas.  3d  series,  35. 

terms  of  the  bargain.  ^  Eliason   v.  Henshaw,  4  Wheat. 

1  Henkel  v.  Pape,  L.  R.  6  Ex.  7  ;  225  ;  Carr  ».  Duval,  14  Pet.  77. 
Leonard  v.  New  York  Tel.  Co.,  41  »  Story    Sales,    §    126 ;    Craig   v. 

N.  Y.  544.    For  a  similar  Scotch  de-  Harper,  3  Cush.  158  ;   Beckwith  •». 
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§  229  SALES   OP  PEESOITAL  PROPERTY.  [PART  VI. 

§  229.    Whether  Offer  may  be  'withdra'wn  vrhere  Time  Tvas  given 

for  Assent Whether  the  cardinal  principle  that  one  may 

withdraw  his  offer  at  any  moment  before  its  acceptance  — 
a  principle  not  essentially  varied,  even  in  the  case  of  nego- 
tiations by  letter  —  should  extend  to  cases  where  the  pro- 
poser has  left  a  definite  time  open  for  the  acceptance  of  his 
proposal,  has  been  a  matter  of  much  controversy.  One  who 
leaves  his  offer  to  be  thus  accepted  does  a  gracious  thing  by 
the  other  party ;  and  most  assuredly,  when  the  time  has 
elapsed  without  bringing  an  answer,  he  is  free  to  consider 
the  offer  withdrawn,  and  discard  any  later  acceptance.^  But 
is  he  hampered  at  all,  beyond  the  moral  obligation  of  making 
good  his  word  ?  For  there  can  be  little  mutuality  in  a  con- 
tract which  restrains  one  from  selling  his  wares  to  the  next 
customer  at  his  own  price,  and  yet  permits  the  former  party, 
after  trying  to  make  a  cheaper  bargain  elsewhere  while  keep- 
ing this  as  his  last  resort  in  case  he  decides  to  purchase  at  all, 
to  leave  the  seller  in  the  lurch  altogether.  Now,  upon  this 
want  of  mutuality,  and  the  gratuitous  nature  of  the  contract, 
rests  a  rule  of  the  courts,  which  refuses  to  hold  the  proposer 
bound  to  any  stated  limit  of  time,  except  so  far  as  the 
offer  may  remain  in  law  a  continuous  one,  and  as  such  be 
accepted  within  the  period  and  before  notice  of  its  final 
withdrawal. 

Cooke  V.  Oxley,  the  leading  case  on  the  subject,  which  was 
decided  before  Lord  Kenyon,  presented  a  somewhat  singular 
state  of  facts.  A.  had  proposed  to  sell  and  deliver  specific 
goods  to  B.  on  certain  terms,  if  B.  would  agree  to  purchase 
on  these  terms,  and  would  give  notice  thereof  to  A.  before 
four  o'clock  in  the  afternoon  of  the  same  day.  B.  agreed  to 
this,  and  gave  notice  before  the  time  had  elapsed ;  but  A. 

Cheever,  21  N.  H.  41 ;   4  Dill.  31 ;  time.    Maolay  v.  Harvey,  90  111.  525, 

Martin  v.  Black,  21  Ala.  721  ;  Judd  and  cases  cited.     So,  too,  where  a 

V.  Day,  50  Iowa,  247  ;  Chicago  R.  v.  telegram  requires  a  reply  sent  imme- 

Dane,  43  N.  Y.  240.     Where  a  pro-  diately.     See  Eommel  v.  Wingate, 

posal  by  letter  is  in  such  terms  as  to  103  Mass.  327. 
require  an  answer  by  return  of  mail  i  See  Potts  v.  Whitehead,  5  C.  E. 

or  promptly,  the  offer  can  only  en-  Green,   55,   59,  per  curiam;    8  ib. 

dure  for  a  correspondingly  limited  512. 
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would  not  carry  out  the  agreement ;  and  in  this  the  court 
sustained  him.^  The  principle  of  the  decision  in  Cooke  v. 
Oxley  is  followed  in  later  English  and  American  cases,  where 
the  actual  retraction  of  a  continuous  offer  on  time  by  the 
proposer  within  the  period  stated  has  been  upheld  so  as  to 
defeat  subsequent  acceptance  and  a  bargain  ;  as  where  wool 
is  offered  at  sale  on  three  days'  option  to  purchase  ;  or  a  party 
looking  at  a  house  has  been  promised  by  the  owner  six  weeks 
to  make  up  his  mind.^  "  Unless  both  parties  are  bound," 
says  Bailey,  J.,  "neither  is."^  We  here  assume  that  the 
withdrawal  of  an  offer  is  seasonably  communicated  to  the 
other  party  before  acceptance  is  announced,  since  otherwise 
such  withdrawal  would  fail.* 

§  230.  The  Same  Subject.  —  The  brunt  of  a  vigorous  at- 
tack by  certain  writers  upon  the  rule,  now  well  fortified, 
which  protects  a  proposer  in  withdrawing  his  time  offer  be- 
fore its  actual  notified  acceptance  within  the  period  agreed 
upon,  has  been  borne  by  Cooke  v.  Oxley ^  a  case  whose  facts 
might  well  be  misapprehended  ;  for  had  there  been  proof  of 
an  offer  left  open  which  the  buyer  before  four  in  the  after- 
noon accepted,  and  the  seller,  haying  already  the  opportunity 
to  withdraw,  had  not  previously  withdrawn,  the  decision  in 
question  might  have  been  different.  In  fact,  the  notified  ac- 
ceptance of  a  time  offer  within  the  time,  and  before  retrac- 
tion, makes  a  complete  bargain.*     We  need  hardly  add  that 

1  Nothing,  said  Chief  Justice  Ken-  furnished.    Cooke  v.  Oxley,  3  T.  R. 

yon,  could  he  clearer  than  that  the  653. 

engagement  was  all  on  one  side,  the  ^  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ; 

other  party  not  being  bound  ;    and  Story  Sales,  §  126  ;   Head  ts.  Diggon, 

hence    the    agreement    was    nudum  3  M.  &  R.  97  ;  Larmon  v.  Jordan,  56 

pactum.     Judge  Buller  adverted  to  111.  204 ;  Routledge  o.  Grant,  4  Bing. 

the  circumstance  that  here  was  neither  653;    Humphries    v.    Carvalho,    16 

a  damage  to  the  one,  nor  an  advan-  East,  45 ;  Eskridge  v.  Glover,  5  Stew, 

tage  to  the  other.     The  further  sug-  &  Port.  264 ;  Faulkner  v.  Hebard,  26 

gestion  was  thrown  out  by  certain  of  Vt.  452  ;    Beckwith  v.  Cheever,  21 

the  judges,  that  at  a  certain  point  of  N.  H.  41 ;  Chicago  R.  v.  Dana,  43 

time  —  say  at  four  o'clock  —  the  par-  N.  Y.  240. 

ties  might  have  come  to  an  agree-  '  Head  v.  Diggon,  3  M.  &  R.  97. 

ment  of  sale,  in  which  case  the  later         *  Stevenson  v.  McLean,  3  Q.  B.  D. 

agreement,  and  not  that  really  sued  346,  351. 

upon,  would  have  been  the  decisive  ^  See  Boston  &  Maine  R.  R.  Co.  ■». 

one ;  but  of  this  no  evidence  was  Bartlett,  3  Cush.  224. 
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any  supposed  discrepancy  between  Cooke  v.  Oxley  and  the 
post-office  cases  is  quite  fanciful ;  it  was  really  upon  the  lack 
of  proof  before  the  court  that  the  plaintiff  there  failed  beyond 
a  peradventure.^  And  on  this  ground,  meeting  Mr.  Story, 
Toullier,  Bell,  and  other  writers  who  stand  opposed  to  the 
English  judicial  doctrine  of  offers  on  a  specified  time,  one 
may  answer  their  legal  objections.^ 

§  231.  Death  or  Refusal  revokes  an  Offer.  —  The  death  of 
either  party  to  the  negotiation  for  a  sale  revokes  a  pending 
offer.3  One's  proposal,  moreover,  is  exhausted  by  the  other's 
rejection  of  it ;  and  a  definite  refusal  ends  the  negotiation.* 


1  See  Adams  v.  Lindsell,  1  B.  & 
Aid.  681,  as  explained  by  Best,  C.  J., 
in  Roatledge  v.  Grant,  4  Bing.  653. 

2  Mr.  Story  suggests  that  a  con- 
sideration sufficient  to  sustain  such 
a  promise  may  he  found  either  in  the 
expectation  or  hope  on  the  part  of 
the  proposer  that  his  ofEer  will  he 
accepted,  or  in  the  inconvenience 
which  is  occasioned  to  the  other 
party,  if  betrayed  into  a  loss  of  time 
or  money  by  the  inducement  given 
him  to  make  examination  and  to  in- 
quire into  the  value  of  the  goods 
offered.  Story  Sales,  §  127,  citing  6 
Toullier  Droit  Civil  Frangais,  p.  33, 
No.  30 ;  1  Stair,  3,  9 ;  1  Duer  Ins. 
118 ;  Bell  Sales,  27.  See  Comments 
in  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1. 
But,  as  to  the  first,  any  such  expecta- 
tion or  hope  of  the  proposer  must  be 
the  offspring  of  his  own  fancy,  since 
the  other  party  does  not  really  under- 
take to  gratify  any  expectation  of  the 
sort,  and,  on  the  contrary,  need 
never  seriously  tvirn  the  offer  over  in 
his  own  mind  ;  and,  secondly,  as  to 
the  possible  damage  caused  the  other 
party  by  inducing  him  to  examine 
and  inquire,  that  could  only  apply, 
if  at  all,  to  cases  where  the  damage 
thus  induced  could  be  actually  shown. 
If,  too,  the  latter  party  is  not  suffi- 
ciently warned  against  incurring  loss 
by  his  knowledge  that  any  offer  made 
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on  time  may  nevertheless  be  with- 
drawn and  has  no  legal  force,  and  if 
the  damage  incurred  by  him,  being 
more  than  a  possibility  and  some- 
thing actual,  could  in  truth  furnish 
a  legal  consideration  so  as  to  bind 
the  bargain,  why,  on  the  other  hand, 
might  not  a  proposer,  who  had  in- 
curred expense  on  the  supposition 
that  his  proposition  would  be  ac- 
cepted, hold  the  other  party  bound 
for  inducing  the  expectation  of  ac- 
ceptance, whenever  that  party  had, 
though  promising  to  consider  the 
offer,  let  it  drop  without  further 
thought  ?  Hope  and  inducement, 
indeed,  are  not  all  on  one  side  in  a 
bargain  ;  and  that  is  worth  remem- 
bering when  the  further  objection  of 
encouraging  bad  faith  is  imputed  to 
the  courts.  The  assailable  part  of 
this  doctrine  is  undoubtedly  in  its 
denying  the  legal  force  of  a  moral 
promise  ;  but  to  undertake  enforcing 
contracts  which  rest  upon  moral  and 
not  legaV  consideration  has  ever  been 
beyond  the  province  of  tribunals  with 
imperfect  means  of  gauging  human 
motives. 

8  Blades  v.  Free,  9  B.  &  C.  16 ; 
Campanari  v.  Woodburn,  15  C.  B. 
400. 

*  See  Honeyman  v.  Marryat,  21 
Beav.  14. 
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§  232.  Mutual  Assent  to  a  Bargain  inferable  from  Circumstances. 
—  Since  a  coatract  of  sale  may  be  implied  from  the  conduct 
of  the  parties,  as  well  as  expressed,  it  follows  that  mutual 
assent  to  a  first  proposal  or  its  subsequent  modifications,  is 
inferable  from  circumstances.  Thus,  if  one  thing  is  ordered 
and  another  sent,  or  part  only  of  the  quantity  ordered  is  sent, 
and  the  party  who  gave  the  order  takes  and  consumes  the 
article  delivered  instead  of  promptly  rejecting  and  sending 
it  back,  the  bargain  becomes  complete,  on  the  presumption 
that  there  arose  a  contract  growing  out  of  subsequent  mutual 
assent  to  the  sale  of  what  was  actually  supplied.  Wherever 
it  is  incumbent  upon  a  party  to  express  his  dissent,  his  silence 
will  not  prevent  the  incurring  of  an  obligation ;  and,  be  it 
as  an  honest  buyer  or  an  embezzler,  he  ought  to  be  held 
responsible  for  property  of  another  which  he  has  knowingly 
suffered  to  remain  thrown  upon  his  hands  as  though  accepted 
for  his  own.^ 

But  the  rule  of  New  York  is  thought  to  be  somewhat  dif- 
ferent, going  to  the  extent  of  maintaining  that  where  a  party 
delivers  part  only  of  what  he  has  agreed  to  deliver  for  a  cer- 
tain price  by  a  given  time,  he  cannot  sue  and  recover  ^ro  rata 
for  that  portion,  though  the  other  party  uses  and  consumes 
it.2  This,  however,  would  appear  to  be  on  a  principle,  rea- 
sonable in  itself,  and  elsewhere  recognized,  that  what  one 
contracting  party  has  suffered  by  the  default  or  breach  of  the 
other  is  a  proper  subject  of  set-off  in  suit  brought  by  the 
latter  to  recover  ;  and,  indeed,  a  sufficient  cause  of  action  on 
his  own  part.3    That  a  buyer  who,  by  his  acts  and  conduct, 


1  Story  Sales,  §  126  ;  Benj.  Sales,  use  them,  he  will  be  held  liable  as  a 

bk.  1,  pt.  1,  c.  3,  §  1 ;  Oxendale  v.  purchaser.     Bartholomae  v.  Paull,  18 

Wetherell,  9  B.  &  C.  386  ;  Eichardson  W.  Va.  771 ;  Wellaner  v.  Fellows,  48 

V.  Dunn,  2  Q.  B.  222  ;  Hart  v.  Mills,  Wis.  105. 

15  M.  &  W.  85 ;  Bowker  v.  Hoyt,  18  ^  Kein  v.  Tupper,  52  K.  Y.  550,  556, 

Pick.  558 ;  Haines  v.  Tucker,  50  N.  H.  per  Church,  C.  J. ;  Tipton  v.  Feitner, 

307.     If  A.  sends  goods  and  an  in-  20  N.  Y.  423. 

voice  to  B.,   without   an  order,   B.  '  See  Horn  ».  Batohelder,  41  N.  H. 

should  return  the  goods  or  notify  A.  86 ;  Bowker  v.  Hoyt,  18  Pick.  555  ; 

that  he  will  not  accept  them ;  and  if,  Harralson  v.  Stein,  50  Ala.  347  ;  "Wil- 

instead,  he  exercises   ownership  or  son  v.  Wagar,  26  Mich.  452.    And  see 

permits  a  third  person  to  take  and  remedies,  post,  cs.  12,  15. 
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accepts  delivery  of  a  part  for  the  whole,  or  of  one  thing  in 
place  of  another  ordered  from  the  seller,  should  be  utterly 
unaccountable  therefor,  is  unreasonable  and  absurd.^ 

§  232  a.  Order  for  Goods.  —  An  order  for  goods  may  be  sent 
by  mail  or  given  otherwise ;  and  acceptance  being  inferable 
from  the  seller's  delivery  of  the  goods  unobjected  to,  the 
transaction  stands  completed.  ^  Where  the  quantity  ordered 
was  indefinite,  the  purchaser  is  bound  by  the  amount  actually 
delivered  to  and  accepted  by  him.^  Oral  delivery  on  the  one 
hand,  or  oral  acceptance  on  the  other,  obviates  any  objection 
that  only  one  party  has  written.*  An  order  may  be  counter- 
manded on  the  same  principle  as  the  offer  already  considered; 
and  in  a  certain  legal  sense  an  order  constitutes  a  proposal 
which  must  be  duly  accepted  or  acted  upon.^ 

§  233.  Sale  may  be  Conditional  or  Qualified;  Right  to  repur- 
chase, etc.  —  Sales  are  not  always  absolute :  the  acceptance  is 
sometimes  made  conditional,  and  delivery  given  accordingly; 
and  then  no  complete  execution  of  the  contract  can  take  place 
until  the  condition  is  fulfilled.  Instances  of  this  are  found 
in  sales  "  on  trial,"  and  the  bargain  of  "  sale  or  return,"  to  be 
hereafter  examined.®  Qualifications  introduced  into  a  bar- 
gain raise  perplexing  questions  of  title ;  conditions  precedent, 
however,  preventing  a  transfer,  while  subsequent  conditions 
wotild  subject  the  completed  transfer  to  possible  defeat.'' 

Under  a  contract  of  sale  which  gives  the  seller  the  right  to 
repurchase  on  giving  a  prescribed  notice,  —  such  as  a  three 
months'  notice,  —  it  is  held  that  giving  the  notice  does  not 
constitute  a  present  repurchase,  but  an  engagement  to  repur- 
chase ;  and  that  if  the  chattel  be  destroyed  after  the  notice 
was  given,  but  before  the  expiration  of  the  period,  the  noti- 
fying party  is  not  liable.^ 

§  284.  Writings  merge  Previous  Oral  Stipulations ;  Construction 
of  Writings  constituting  a  Bargain.  —  A  written  contract  usually 

1  See  Avery  v.  Willson,  81  N.  Y.  »  Peck  v.  Frees,  101  Mich.  321  ; 
341  (1880),  a  later  case  which  harmo-  Harvey  v.  Dufiey,  99  Cal.  401;  8 
nizes  with  the  foregoing  paragraph.        Wash.  647.  ^  See  post,  c.  5. 

2  Taylor  v.  Jones,  1  C.  P.  D.  87.  '  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ; 
s  McCall  V.  Iron  Co.,  98  Mich,  482.     Story  Sales,  §§  128,  136. 

4  Ward  V.  Spelts,  39  Neb.  809.  8  Reitz's  Appeal,  64  Penn.  St.  162. 
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merges  all  previous  oral  stipulations,  and  is  not  to  be  enlarged 
or  limited  by  parol.  So  where  any  bargain  has  been  consum- 
mated by  a  memorandum  or  negotiated  by  correspondence, 
the  mutual  intent  will  be  gathered  by  the  court  upon  inspec- 
tion of  aU  the  papers.  Language  of  itself  unintelligible  can- 
not avail  in  any  such  written  contract ;  but  the  court  will 
correct  obvious  errors  and  supply  omissions  upon  proper 
evidence ;  and,  in  fine,  make  the  agreement  intelligible  as  it 
stands.^  In  this,  as  in  most  other  respects,  the  law  of 
mutual  assent  applicable  to  bargain  and  sale  is  part  of  the 
ordinary  law  of  contracts ;  and  it  would  appear  that  writ- 
ings of  this  character  wUl  more  readily  be  construed  into  an 
actual  sale  than  an  executory  agreement  to  sell,  there  being 
nothing  in  the  transaction  to  indicate  a  different  intent.^  A 
sale  contract  may  be  entire  or  severable  as  to  the  items  em- 
braced under  it.^ 


CHAPTER  II. 

TBAJSrSFEE   OF   PROPEETT  EIGHT   QT   SPECIFIC   CHATTELS. 

§  235.  As  to  Transfer  of  Property  Bight  in  a  Sale.  —  In  every 
contract  of  sale  there  is  a  certain  point  at  which  a  trans- 
fer of  title  takes  place  from  seller  to  buyer,  and  rights  and 
responsibilities  of  ownership  becoming  shifted  accordingly. 
This  point  is  readily  perceptible  in  the  very  simple  case  of  a 
cash  sale  made  at  a  store  counter,  where  the  customer  enters, 

1  Story  Sales,  §  137;  Benj.  Sales,  denced  as  fitly  to  comply  witli  the 
bk.  1,  pt.  1,  c.  3,  §  1 ;  wason  v.  Wil-  Statute  of  Frauds  (see  cs.  9-ll,post), 
son,  5  H.  L.  40  ;  Guthing  v.  Lynn,  notwithstanding  the  parties  agreed 
2  B.  &  Ad.  232  ;  Merriam  ■».  Field,  that  there  should  be  a  more  formal  in- 
29  Wis.  592  ;  Smith  v.  Dallas,  35  Ind.  strument  prepared  and  signed.  Chin- 
255 ;  Kelly  v.  Roberts,  40  N.  Y.  432 ;  nook  v.  Marchioness  of  Ely,  42  De  G., 
Colt  V.  Cone,  107  Mass.  285.  J.  &  S.  646,  per  Lord  Chancellor  West- 

2  McCrae  v.  Young,  43  Ala.  622 ;  bury. 

Martin  v.  Adams,  104  Mass.  262.    A  ^  gge,  e.g.,  WiUiamsv.  Kobb,  Mich, 

binding  agreement  is  constituted  upon  (1895);  Ming  v.  Corbin,  142  N.  Y. 
a  final  and  full  mutual  assent  to  cer-  334 ;  Holmes  v.  Gregg,  66  N.  H.  621. 
tain  terms,  such  terms  being  so  evi- 
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selects  his  goods,  pays  for  them,  and  carries  them  out. 
Should  those  goods  be  injured,  destroyed,  or  stolen  ever  so 
soon  after  he  has  set  foot  in  the  street  again,  the  loss  is  his 
own  ;  or  should  some  chance  immediately  occur  for  selling 
them  at  a  profit  upon  their  cost,  the  opportunity  is  for  his 
benefit  to  seize  or  let  slip,  —  all  this  from  the  very  obvious 
circumstance  that  the  customer  has  become  the  owner.  But 
while  the  same  doctrine  holds  per-f  ectly  good  under  other  cir- 
cumstances, the  facts  which  may  attend  a  sale  are  so  various 
that  the  courts  must  separate  the  meshes  of  a  complicated 
network  with  great  delicacy  oftentimes,  in  order  to  discover 
just  where  that  transition  point  lies.  Thus,  instead  of  a  sale 
for  cash  on  delivery,  there  may  have  been  a  sale  on  credit, 
the  customer  receiving  his  goods  under  an  agreement  to  de- 
fer payment ;  or  the  customer  may  have  paid  on  the  spot, 
with  the  understanding  that  the  goods  shall  be  sent  to  his 
address  ;  or  a  bargain  may  have  been  struck,  and  nothing  said 
concerning  payment  of  price  and  delivery ;  or  the  terms  of 
the  purchase  may  have  contemplated  some  further  act  on  the 
part  of  buyer  or  seller,  or  a  third  person,  such  as  weighing, 
counting,  or  measuring  the  goods ;  or,  to  becloud  the  issue 
still  more  completely,  a  contract  might  relate  to  goods  which 
have  as  yet  no  existence,  but  must  be  manufactured  to  order, 
or  which,  already  in  being  as  part  of  a  lump  or  mass,  need  to 
be  separated  and  set  apart  before  there  can  be  identical  and 
specific  property  for  the  sale  to  operate  upon. 

§  236.  Mutual  Intention  is  here  the  Guiding  Principle What- 
ever the  aspect  presented  by  a  contract  of  sale,  so  far  as  the 
parties  themselves  are  concerned,  the  whole  law  concerning 
its  effect  in  transferring  the  rights  and  liabilities  of  owner- 
ship pivots  upon  this, — that  the  mutual  intention  of  the 
parties  to  the  contract  is  to  be  studied  out,  and,  if  not  found 
unlawful,  allowed  to  operate.  Anything  short  of  this  doc- 
trine is  mere  presumption,  liable  to  rebuttal,  and  legal  rules 
are  but  ancillary  to  the  investigation  of  a  cardinal  fact.  But 
even  when  reduced  to  the  question  of  intention,  the  solution 
of  the  problem  of  ownership  is  by  no  means  easy,  while  the 
practical  results  arrived  at,  for  the  purpose  of  any  intelligent 
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and  comprehensive  system  of  rules,  must  needs  be  discordant. 
Mercantile  transactions  task  the  keenest  wit  and  ingenuity  ; 
and,  intent  themselves  on  the  pursuit  of  gain,  men  are  con- 
stantly interweaving  new  webs,  and  then  coming  into  the 
courts  to  get  them  unravelled.  Price,  subject-matter,  and 
mutual  assent,  the  essentials  of  a  bargain,  already  considered,^ 
the  parties  may  weU  comprehend ;  but  just  how  and  when 
their  assent  to  the  sale  shall  accomplish  a  transfer  of  property, 
they  do  not  so  clearly  bring  to  their  own  minds.  The  buyer 
wants  to  get  the  goods  into  his  own  hands,  and,  as  to  pay- 
ment, let  the  seller  take  his  chances ;  the  seller  means  to 
flatter  the  buyer  to  the  utmost  in  displaying  a  confidence  in 
his  honor  and  solvency,  while  the  clutch  of  his  hand  upon 
those  goods  is  not  readily  lost  in  the  mean  time,  however 
well  concealed  from  sight ;  and  if  through  some  casualty  the 
goods  perish  before  the  last  stage  of  performance  is  attained, 
neither  party  desires  to  be  owner  in  sustaining  the  loss. 
Each  party  being  naturally  eager,  then,  to  reap  all  the  advan- 
tages and  shirk  all  the  burdens  of  a  contract  whose  full  scope 
was  probably  not  brought  within  the  clear  range  of  their 
mutual  vision,  how  difficult  must  it  be  for  a  court  to  apply 
an  inflexible  rule,  or  juries  to  agree  upon  consistent  ver- 
dicts. 

To  this  inherent  difficulty  we  must  continually  recur  in 
the  examination  of  all  cases  where  the  legal  effect  of  a  sale 
contract,  executed  or  executory,  is  "brought  under  discussion. 
Nor  is  a  certain  bias  of  court  and  jury,  which  appears  trace- 
able in  various  reported  decisions,  unworthy  of  a  passing 
remark :  namely,  against  the  presumed  intention  of  complete 
transfer,  wherever  the  natural  result  of  litigation  would  be 
to  give  the  buyer  the  benefit  of  goods  for  which  he  can  never 
pay,  or  leave  the  seller  to  enjoy  the  purchase-money  advanced 
for  goods  which  he  has  never  delivered. ^  And  in  our  pres- 
ent discussion  we  assume  that  no  provision  of  the  Statute  of 
Frauds  affects  the  issue.^ 

1  See  preceding  chapter.  ring  to  Hanson  v.  Meyer,  6  East,  614 ; 

2  See,  e-gf.,  Littledale,  J.,  in  Sim-  Haldemanc. Duncan,  51  Penn.  St.66. 
mons  V.  Swift,  5  B.  &  C.  857,  refer-         «  See  cs.  9-U, post. 
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§  237.  Ezecutoiy  and  Ezecuted  Sale  Contracts,  etc. ;  Distinc- 
tions of  Common  and  Civil  Law.  —  Writers  on  the  English  law 
of  sales  distinguish  between  an  executory  contract  of  sale  and 
a  full  bargain  and  sale  ;  in  other  words,  between  an  agree- 
ment to  transfer  goods  whose  effect  in  changing  the  property 
thereto  is  yet  postponed  to  further  acts  contemplated  iu  the 
agreement,  and  that  which  of  itself  amounts  to  such  a  transfer 
of  property,  whether  further  acts,  as,  for  instance,  delivery 
on  the  payment  of  price,  remain  to  be  performed  or  no.^ 
These  two  things,  the  executory  contract  of  sale  and  the 
absolute  or  executed  sale,  are  attended  with  different  conse- 
quences of  ownership.  When  contrasting  the  executory  con- 
tract of  sale  with  the  executed  bargain  and  sale,  it  is  proper 
that  an  executed  or  absolute  sale  should  be  further  distin- 
guished from  an  executed  contract  of  sale.  A  sale  may  be  com- 
plete so  far  as  transferring  the  property  right  is  concerned, 
notwithstanding  further  acts,  such  as  delivery  or  payment  of 
the  price,  remain  to  be  done  in  order  to  render  the  execution 
of  the  contract,  as  such,  complete.  An  executed  sale,  there- 
fore, may  be  understood  to  mean  a  sale  where  nothing  remains 
to  be  done  by  either  party  to  accomplish  the  transfer  of  prop- 
erty :  but  by  an  executed  contract  of  sale  is  properly  signified 
that  the  transaction  is  finished  throughout ;  the  thing  deliv- 
ered, the  price  paid,  and  the  agreement  which  incidentally 
carries  the  property  over,  fully  performed  on  both  sides.^ 
The  result  appears  in  giving  to  the  executed  bargain  and 
sale  a  sense  broader  or  narrower,  according  to  circumstances, 
—  a  transfer  of  property  being  sometimes  its  consequence, 
and  sometimes  only  its  incident. 

Mr.  Story  says  that  by  the  Roman  law  there  is  no  distinc- 
tion made  between  an  executory  contract  of  sale  and  an 
absolute  sale  ;  any  agreement  to  transfer  goods  on  the  one 
side  and  to  pay  for  them  on  the  other  being  a  complete  sale 
with  transfer  of  the  jus  in  re;  and  he  thinks  that  towards 

1  See  Benj.  Sales,  bk.  2,  c.  1 ;  Heil-         2  See  Story  Sales,  §  231 ;  Fletcher 
butt  V.  Hickson,  L.  R.  7  C.  P.  438  ;     v.  Peck,  6  Cr.  87. 
Story  Sales,  §  232 ;  Blackburn  Sales, 
147-149. 
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this  conclusion  our  own  jurisprudence  is  now  tending,  the 
former  rigor  of  the  common  law  of  sales  becoming  relaxed  in 
that  respect.^  But  the  Roman  law  of  sales,  it  should  be 
added,  was  quite  artificial ;  it  differed  at  different  stages  of 
Roman  history ;  and  the  modern  civil  law  has  departed  from 
it  in  many  particulars.  The  discovery,  in  1816,  of  a  manu- 
script copy  of  the  Institutes  of  Gains,  upon  which  work  the 
celebrated  compilations  of  Justinian's  age  were  founded,  has 
given  later  writers  the  advantage  over  Pothier,  Domat,  and 
other  eminent  civilians  of  the  last  century.  And  it  would 
appear,  in  the  light  of  the  evidence  now  accessible,  that  the 
sale  contract  of  the  Roman  law  was  not  in  strictness  a  trans- 
fer of  the  property  in  the  thing  sold ;  that  it  amounted  to 
letting  the  buyer  have  the  thing,  rather  than  giving  it  to  him  ; 
though  it  was  a  special  rule,  notwithstanding,  that  the  buyer 
should  suffer  loss  if  the  thing  perished  before  delivery,  the 
seller  being  bound  on  his  part  to  take  reasonable  care  mean- 
time, but  no  further.^  While,  then,  mutual  consent  became, 
in  Rome's  maturity,  the  foundation  of  a  contract  of  sale,  the 
jurisprudence  of  the  empire  on  this  subject  furnishes  unsafe 
analogies  for  our  guidance  at  the  present  day. 

§  238.  The  Same  Subject.  —  It  may  be  gathered  from  the 
preceding  chapter,  at  all  events,  that  while  the  simultaneous 
union  of  three  essentials  is  requisite  for  a  valid  sale  at  our 
law,  there  may  yet  be  an  incomplete  bargain  for  that  which  is 
not  yet  ready  to  be  regarded  as  in  definite  existence,  nor  with 
a  definite  price  already  put  upon  it ;  on  the  principle  that  an 

1  Story  Sales,  §  186.  certained  the  property  passed,  even 

2  See  Benj.  Sales,  bk.  2,  c.  7,  where  though  there  might  he  a  vendor's  lien 
the  effect  of  a  sale  by  the  civil  lavr  is  or  something  else  to  prevent  delivery, 
treated  at  length ;  Dig.  18, 1, 25  ;  §  1  ;  But  the  law  of  Scotland,  he  continues, 
Inst.  3,  23,  3  ;  Gains,  L.  4,  §  30.  See  was  like  the  civil  law  upon  which  it 
Lord  Blackburn  in  M'Bain  v.  Wal-  was  founded ;  the  maxim  of  the  civil 
lace,  6  App.  Cas.  608,  concerning  the  law  being  traditionibus  et  usucapioni- 
distinction  between  the  English  and  6ms  non  nudis  pactis  transferuntur 
Scotch  law  on  this  point.  He  ob-  rerum  doininia,  while  there  was  not 
serves  that  by  the  English  law,  when  an  actual  delivery,  the  dominion  of 
there  was  a  bargain  and  sale,  —  aeon-  the  thing  did  not  pass  to  the  pur- 
tract  for  good  and  valuable  considera^  chaser.  But  Parliament  interfered 
tion  to  pass  the  property  in  particular  to  assimilate  the  law  of  the  two  coun- 
chattels,  —  as  soon  as  that  was  as-  tries. 
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executory  contract  with  consideration  has  been  entered  into, 
which  wUl  be  given  the  effect  of  a  complete  sale  and  transfer 
in  due  time  and  under  suitable  circumstances.  And  here,  so 
long  as  the  contract  continues  merely  executory,  the  subject- 
matter,  if  existing  at  aU  in  an  unfinished  state,  remains  under 
the  ownership  of  the  selling  party,  who  does  not  sell,  but  only 
promises  to  sell ;  while  the  buying  party,  as  yet  free  from  all 
responsibility  for  loss  or  destruction  of  the  goods,  can  claim 
nothing  specific  under  his  contract,  but  is  reduced  to  a  suit 
for  damages  in  case  of  its  breach. 

§  239.  Effect  of  Contract  of  Sale  in  transferring  Property 
Right  to  be  considered.  —  Since  an  executory  agreement  of 
sale  is  valid,  and  likewise  an  absolute  bargain  and  sale,  the 
question  as  to  the  true  character  of  any  such  transaction, 
with  the  attendant  consequences,  will  depend  primarily  upon 
the  contemporaneous  mutual  intention  of  the  parties.^  But 
if  this  mutual  intention  has  not  been  manifested  by  their 
words,  acts,  and  conduct  with  sufficient  clearness,  the  case 
calls  for  the  application  of  certain  rules  of  construction, 
which  may  aid  in  determining  the  particular  controversy. 
With  this  guiding  principle,  let  us  proceed  to  examine  in 
this  and  succeeding  chapters  the  effect  of  the  contract  of  sale  ' 
in  transferring  the  property  right  to  the  subject-matter. 

§  240.  Property  Transfer  as  to  Specific  Chattels ;  what  are 
Specific  Chattels.  —  That  transfer  of  property  rights  to  which 
our  attention  should  first  be  directed  concerns  contracts  of 
sale  of  specific  chattels.  Specific  chattels  are  those  which 
are  already  in  existence,  ascertained,  and  appropriated  to  the 
contract,  so  that  the  sale  was  plainly  of  those  identical  things 
and  no  others,  whether  anything  further  was  to  be  done  to 
them  or  not.  Thus,  the  sale  of  a  certain  horse.  A.,  or  of  a 
certain  yacht,  is  plainly  the  sale  of  a  specific  chattel ;  and  so, 
too,  must  it  be  in  a  variety  of  other  instances,  where  the 
buyer  has  specially  selected  that  which  he  desires  because 

1  Benj.  Sales,  bk.  2,  o.  1 ;  Heilbutt  sell  v.  Carrington,  42  N.  Y.  119 ;  41 

V.  Hickson,  L.  R.  7  C.  P.  449 ;  Bethel  N.  H.  275  ;  WUkinson  v.  Holiday,  33 

Steam  Mill  Co.  v.  Brown,  57  Me.  18 ;  Mich.  386 ;  Foster  v.  Ropes,  111  Mass. 

Sumner  v.  Hamlet,  12  Pick.  76 ;  Rus-  10. 
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of  its  intrinsic  qualities.  And  the  sale  of  ten  particular 
horses  already  selected  is  a  sale  of  specific  chattels,  the  con- 
tract relating  to  those  ten  identical  horses  and  no  others.  So 
is  the  sale  of  a  particular  cargo  in  the  mass,  or  of  a  particular 
herd  of  cattle,  or  of  a  particular  heap  of  corn,  or  of  a  par- 
ticular lot  of  cotton  bales  or  of  boxes  of  dry  goods,  a  sale 
of  specific  chattels,  notwithstanding  the  cargo,  or  the  herd, 
or  the  heap,  or  the  lot,  comprised  within  itself  a  great  many 
particulars.  But,  on  the  other  hand,  the  contract  of  sale 
which  calls  for  any  horse  or  yacht  answering  a  certain  de- 
scription, or  any  chattel  which  may  be  supplied  in  response 
to  a  general  order  ;  or  that  contract  which  calls  for  so  many 
cattle  out  of  a  certain  herd,  so  many  bales  or  boxes  from  a 
certain  lot,  or  so  much  in  weight  or  measure  from  certain 
solids  or  liquids,  —  would  be,  at  this  stage  in  the  transaction, 
the  sale  of  chattels  not  specific.  In  this  latter  case  there  is 
nothing  as  yet  definite,  certain,  identical,  upon  which  the 
contract  of  sale  may  operate  ;  some  further  act  of  separa- 
tion and  setting  apart,  if  not  of  positive  selection,  is  requisite 
before  there  can  be  essentially  a  subject-matter  under  the 
contract.  But  in  the  former  case  the  contract  closes  upon  its 
own  subject-matter  precisely,  and  that  to  which  the  bargain 
related  is  specifically  before  the  parties.^ 

§  241.  Specific  Chattels  may  be  sold  though  lying  with  Other 
Chattels.  —  A  contract  may  be  for  specific  chattels,  notwith- 
standing the  identical  goods  are  lying  with  other  goods,  and 
require  to  be  separated.  Thus,  in  the  hypothetical  case 
which  Chief  Justice  Shaw  suggested,  if  there  are  one  hun- 
dred bales  of  cotton,  numbered  from  one  to  one  hundred,  and 
the  contract  is  for  the  fifty  odd  numbers,  or  the  fifty  even 
numbers,  or  any  other  specified  fifty  numbers,  the  bales  sold 
are  here  identified  though  not  separated,  and  the  sale  is  one 
of  specific  chattels.^  Any  designation  by  a  visible  mark — 
branding,  numbering,  lettering,  and  so  on  —  will  render  a 

1  For  instances  of  specific  chattels  N.  Y.  119 ;  Browning  v.  Hamilton,  42 
sold,  see  Cunningham  v.  Ashbrook,  20     Ala.  484. 

Mo.  553;  Eussell  v.  Carrington,  42  2  ghaw,  C.  J.,  in  Arnold  b.  Delano, 

4  Cush.  40. 
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contract  which  so  identifies,  a  contract  for  specific  property. 
And  hence  does  a  bill  of  sale  represent  specific  goods  where 
it  describes  barrels  of  mackerel  as  marked  No.  1,  No.  2,  and 
No.  3,  respectively,  and  includes  all  that  the  seller  has  on 
hand  of  any  particular  number,  although  these  barrels  are  not 
separated  from  other  barrels  of  mackerel;  while,  if  the  bill 
of  sale  does  not  include  all  that  he  has  on  hand  of  the  par- 
ticular number,  and  those  intended  to  be  covered  by  the 
contract  are  not  yet  specially  set  aside  or  designated,  the 
transaction  represented  embraces  goods  as  yet  not  specific.^ 
So  may  there  be  a  sale  of  a  specific  portion  of  goods  in  a  ware- 
house, if  that  portion  has  its  distinguishing  marks,  although 
there  has  as  yet  been  no  actual  separation  or  delivery.^ 

§  242.  Leading  Considerations ;  -whether  Something  remains 
to  be  done  to  Specific  Chattels.  —  Two  leading  considerations 
are  suggested,  as  concerns  chattels  specific  and  chattels  not 
specific:  (1.)  That  by  the  performance  of  certain  acts  chattels 
not  specific  may  become  specific  chattels,  —  the  latter  class 
alone  being  what  the  contract  always  contemplates  as  the  final 
condition  of  the  thing  sold.  (2.)  That  even  specific  chattels 
under  a  contract  of  sale  may  require  something  done  to  them 
before  the  transfer  of  property  right  can  be  pronounced  com- 
pleted. Of  chattels  not  specific  and  the  former  consideration 
more  hereafter.*  But  as  to  contracts  of  sale  which  relate  to 
specific  chattels,  let  us,  following  the  latter  suggestion,  con- 
sider them,  first,  where  nothing  remains,  and,  second,  where 
something  remains,  to  be  done  to  them. 

§  243.  "Where  Nothing  remains  to  be  done;  Transfer  pre- 
sumed when  Bargain  is  closed.  —  First.  Where  specific  chattels 
are  embraced  under  a  contract  of  immediate  sale,  and  nothing 
remains  to  be  done  to  them,  the  presumed  intent  of  the  par- 
ties is,  that  the  right  of  property  shall  become  transferred  to 
the  buyer  and  vest  in  him,  immediately  upon  completion  of 
the  bargain  by  mutual  assent.  And  even  though  the  seller 
subsequently  continue  in  possession  of  the  goods,  the  pre- 

1  Ropes  D.Lane,  9  Allen,  502.   And         2  RusgeU  ^.  Carrington,  42  N.  Y, 

see  Beck  ».  Sheldon,  48  N.  Y.  .365  ;  118. 
Webster  v.  Anderson,  42  Mich.  554.  •         »  Seeposf,  c.  3. 
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sumption  remains  the  same  as  between  the  parties  ;  his  pos- 
session being  that  of  a  bailee,  with  a  right  to  recover  his 
price.i  For,  as  Chief  Justice  Bovill  has  said,  "  where  spe- 
cific and  ascertained  existing  goods  or  chattels  are  the  subject 
of  a  contract  of  immediate  and  present  sale,  and  whether 
there  be  a  warranty  of  quality  or  not,  the  property  generally 
passes  to  the  purchaser  upon  the  completion  of  the  bargain, 
and  the  vendor  thereupon  has  a  right  to  recover  the  price, 
unless  from  other  circumstances  it  can  be  collected  that  the 
intention  was  that  the  property  should  not  at  once  vest  in 
the  purchaser.  "2 

Most  consequences  of  ownership  necessarily  attend  this 
transfer  of  property ;  the  buyer,  under  such  a  presumption, 
being  liable  in  case  the  goods  are  subsequently  destroyed 
without  the  seller's  fault  (supposing  the  seller  still  in  posses- 
sion as  bailee),  and,  on  the  other  hand,  having  rights  of  own- 
ership which  pass  to  his  own  assignee  or  sub-vendee.  For 
possession,  a  right  of  possession,  and  a  right  of  property  need 
not  coexist  in  one  and  the  same  person. 

§  244.  This  Rule  is  one  of  Presumption  only;  Qualification 
where  Price  is  not  paid. —  But,  after  all,  the  above  rule  is 
only  one  of  presumption ;  and  where  it  is  evident,  from  the 
circumstances,  that  the  intention  of  the  parties  requires  some- 
thing further  before  the  right  of  property  passes  from  the 
seller,  no  change  of  ownership  as  yet  takes  place.  Particularly 
is  this  true  where  no  price  has  been  paid,  and  an  ownership 
is  yet  claimed  for  the  seller's  benefit.  Sales  may  doubtless  be 
on  credit;  but  mutual  intention  is  evinced  where  the  parties 

1  Benj.  Sales,  bk.  2,  c.  2 ;  Black-  Park,  J.,  said,  in  Dixon  v.  Yates,  5 
bum  Sales,  147-149 ;  cases  infra.  Ad.  &  El.  313  i  "I  take  it  to  be  clear 

2  Heilbutt  V.  Hickson,  L.  R.  7  C.  P.  that  by  the  law  of  England  the  sale 
438.  In  Simmons  v.  Swift,  6  B.  &  of  a  specific  chattel  passes  the  prop- 
C.  862,  Bayley,  J.,  said :  "  Generally,  erty  in  it  to  the  vendee  without  de- 
where  a  bargain  is  made  for  the  pur-  livery."  And  see  Blackburn,  J.,  In 
chase  of  goods,  and  nothing  is  said  Calcutta  Co.  v.  De  Mattos,  32  L.  J. 
about  payment  or  delivery,  the  prop-  Q.  B.  322,  328 ;  and  (as  Lord  Black- 
erty  passes  immediately,  so  as  to  cast  burn)  in  11  Cas.  370  ;  Olyphant  v. 
upon  the  purchaser  all  future  risk,  if  Baker,  5  Denio,  379 ;  Chapman  v. 
nothing  remains  to  be  done  to  the  Shepard,  39  Conn.  413 ;  Phillips  v. 
goods,  although  he  cannot  take  them  Moor,  71  Me.  78. 

away  without  paying  the  price. "  And 
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are  silent,  by  business  usage ;  and  business  usage  varies  in 
different  localities,  at  different  epochs,  and  with  reference  to 
different  commodities.  In  the  earlier  days  of  the  English  law, 
when  chattel  traffic  was  in  its  primitive  state,  sales  were  usu- 
ally for  cash  or  "  ready  money,"  and  the  consideration  of  a  con- 
tract of  sale  was  most  likely  to  be  the  actual  payment  of  the 
price.  Accordingly  it  was  laid  down  by  Noy,  more  than  two 
centuries  ago,  that  "  in  all  agreements  there  must'  be  quid 
pro  quo  presently  ;  except  a  day  be  expressly  given  for  the 
payment,  or  else  it  is  nothing  but  communication ; "  by 
which  we  are  to  understand  that  a  sale  could  not  be  con- 
sidered executed  or  complete  unless  the  money  was  paid  at 
or  about  the  time  of  the  bargain,  or  else  an  agreement  was 
entered  into  to  pay  on  a  day  expressly  named.^ 

This  strong  presumption  of  a  cash  transaction,  which 
suited  well  the  simple  modes  of  business  then  prevailing,  has 
changed  with  later  usage  ;  and  in  England  the  present  rule 
is  more  decidedly  favorable  to  credit  sales ;  and,  as  lately  ex- 
pressed, the  consideration  of  the  contract  is  now  held  to  be 
the  purchaser's  obligation  to  pay  the  price,  where  nothing 
shows  a  contrary  intent,  —  not  the  actual  payment  of  a  price. ^ 
As  Judge  Blackburn  expresses  it,  the  parties  (at  least  in 
commercial  transactions)  are  taken  to  contemplate  an  im- 
mediate transfer  of  the  property  in  the  goods,  and  an 
immediate  obligation  to  pay  the  price,  with  a  reasonable 
time  for  delivery  and  payment,  unless  there  be  something  to 
show  a  different  intention.^  Yet  it  is  clearly  admitted  by 
him  that  where  this  presumption  is  rebutted,  either  from 
the  nature  of  the  transaction,  or  from  other  circumstances, 
so  as  to  show  that  the  sale  was  for  ready  money,  the  modern 
law  does  not  differ  from  the  ancient.* 

In  this  country,  and  especially  where  the  sale  is  not  be- 
tween commercial  parties,  the  view  frequently  taken,  con- 
formably to  the  supposed  intention  of  the  parties,  is,  that  the 

1  Noy's  Maxims,  87-89  (a.d.  5  B.  &  C.  862  ;  Dixon  v.  Yates,  5  Ad. 
1641).     And  see  Sheph,  Touch.  224.  &  El.  313. 

2  Benj.  Sales,  bk.  2,  o.  2 ;  Blaokb.  a  Blaokb.  Sales,  147-149. 
Sales,  147-149  j    Simmons  v.  Swift,  *  lb. 
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property  to  a  specific  chattel  does  not  vest  in  the  purchaser, 
where  nothing  was  said  concerning  payment,  and  no  arrange- 
ment for  credit  was  made,  until  the  purchase-money  is  act- 
ually made  or  adjusted  ;  but  that  immediately  upon  such 
payment  or  arrangement  for  time,  and  without  waiting  for 
delivery,  the  ownership  is  presumably  shifted.^  And  what- 
ever may  be  the  assumed  course  of  dealing  among  merchants, 
and  particularly  in  the  wholesale  trade,  we  should  say  that, 
as  between  a  retailer  and  his  casual  customer,  cash  on 
delivery,  with  title  in  the  seller  until  the  price  is  paid  or 
secured,  is,  by  the  American,  and  perhaps,  too,  the  English 
rule,  primd  facie  the  mutual  understanding ;  credit  sales 
resulting  from  a  closer  acquaintance  of  the  parties,  more 
extensive  dealings,  and  a  definite  undertaking  on  the  seller's 
part  to  run  unusual  hazards  to  accommodate  the  buyer.  ^ 

§  245.  The  Same  Subject ;  Qualification  as  to  Matter  of 
Delivery.  —  The  presumption  will  readily  shift,  too,  from 
regard  to  the  matter  of  delivery.  Undelivered  goods  may 
be  purchased  with  the  understanding  either  that  the  seller 
deliver  them,  or  that -the  buyer  send  for  them.  While  the 
disposition  of  the  courts  is  doubtless  to  give  the  buyer  who 
has  paid  for  the  goods  all  the  advantages  of  a  presumed 
ownership,  they  are  not  so  ready  to  throw  upon  him  the 
burdens  of  a  loss  while  an  act  of  delivery  incimibent  upon 
the  seller  remains  actually  unperformed.^  Even  as  a  bailee 
of  the  goods  whose  ownership  is  transferred,  the  seller  has 
some  responsibility  for  their  safety ;  as  a  common  carrier, 
could  he  be  so  regarded  (as  he  seldom  can),  his  liability  for 

1  Hanson  v.  Meyer,  6  East,  614 ;  ^  See  post,  c.  5,  as  to  sales  condi- 

Darnell  v.  GrifBn,  46  Ala.  520 ;  Cas-  tional  on  payment.    And  as  to  the 

sell  V.  Backrack,  42  Miss.  56  ;  Marti-  seller's  lien  to  secure  the  price,  see 

neau  v.  Kitching,  L.  R.  7  Q.  B.  436 ;  post,  c.  14. 

Wabash  Elevator  Co.   v.  First  Na-  *  See  Dyer  v.  Libby,  61  Me.  45 ; 

tional  Bank,  23  Ohio  St.  311 ;  Michi-  Gilmour  v.  Supple,  11  Moore  P.  C. 

gan  Central  R.  R.  Co.  ■».  Phillips,  60  551 ;  Pier  v.  Duff,  63  Penn.  St.  59 ; 

HI.   190  ;   Wilkinson  v.  Holiday,   33  Whitcomb  v.  Whitney,  24  Mich.  486. 

Mich.  386  ;  Russell  v.  Carrington,  42  The  judicial  inclination  is  here  to 

N.  Y.  118  ;  Brehen  v.  O'Donnell,  34  leave  the  question  to  the  jury  as  one 

N.  J.  L.  408  ;  Little  v.  Page,  44  Mo.  of  fact. 
412.    But  see  Jenkins  v.  Jarrett,  70 
N.  C.  255. 
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their  safe  delivery  would  be  even  greater.  And  there  are 
cases  which  go  so  far  as  to  make  him  absolutely  bound 
under  a  contract  of  sale  to  deliver  the  goods  at  the  place 
agreed  upon,  —  thus  putting  upon  the  seller  instead  of  the 
buyer  the  loss  of  goods  paid  for  and  not  yet  delivered, 
though  the  loss  were  occasioned  by  inevitable  accident, 
without  the  fault  of  either ;  this  on  the  ground  of  an 
undertaking  by  the  seller  amounting  to  a  condition  prece- 
dent.i 

§  246.  The  Same  Subject;  Presumption  applies  -with  above 
Qualifications.  —  But,  with  the  foregoing  qualifications,  the 
modern  presumption,  in  the  sale  of  specific  chattels,  must 
be  that  the  property  or  right  of  ownership  in  those  chat- 
tels vests  at  once  in  the  buyer  and  a  right  to  the  price  in 
the  seller,  as  soon  as  the  bargain  is  struck  by  the  aggregatio 
mentium,  although  nothing  has  been  said  about  payment 
or  delivery  ;  provided,  of  course,  nothing  further  is  con- 
tracted to  be  done  to  the  goods ;  the  presumption  being 
subject  to  countervailing  evidence  of  mutual  intent.  This 
is  established  by  numerous  English  and  American  author- 
ities.^ 

I  247.  Where  Something  remains  to  be  done ;  Presumption 
against  Immediate  Transfer.  —  Second.  Where  specific  chat- 
tels are  bargained  for  under  a  contract  of  immediate  sale  and 
something  remains  to  be  done  to  them  by  mutual  under- 
standing of  the  parties,  the  presumption  is  against  a  transfer 

1  See  Bigler  v.  Hall,  54  N.  Y.  167  ;  Whitoomb  v.  Whitney,  24  Mich.  486 
Reynolds,  C.,  dis.    This  extreme  case  Bond  v.  Greenwald,  4   Heisk.  453 
seems  opposed  to  Terry  v:  Wheeler,  Webster  v.  Anderson,  42  Mich.  554 
25  N.  Y.  520  ;  Dexter  v.  Norton,  47  King  v.  Jarman,  35  Ark.  190 ;  Web- 
N.  Y.  62  ;  and  Howell  v.  Coupland,  ber  v.  Davis,  44  Me.  147  ;  BufSngton 
L.  R.  9  Q.  B.  462.    But  see  Logan  v.  v.  Ulen,  7  Bush,  231 ;  Lester  v.  East, 
Le  Mesurier,  6  Moore  P.  C.  116.    See  49  Ind.   588  ;    Bailey  v.   Smith,  43 
post,  c.  5,  at  more  length  as  to  con-  N.  H.  141 ;  Benj.  Sales,  bk.  2,  o.  2 ; 
ditions  of  sales.  Blackb.  Sales,  147-149  ;  Heilbutt  v. 

2  Tarling  v.  Baxter,  6  B.  &  C.  360 ;  Hickson,  L.  R.  7  C.  P.  449  ;  Morse 
Dixon  V.  Yates,  5  Ad.  &  El.  313 ;  v.  Sherman,  106  Mass.  430 ;  Leonard 
Simmons  ■».  Swift,  5  B.  &  C.  862 ;  v.  Davis,  1  Black,  476  ;  Chapman  v. 
Gilmour  v.  Supple,  11  Moore  P.  C.  Shepard,  39  Conn.  413 ;  Townsend 
551 ;    Olyphant  v.  Baker,   5  Denio,  v.  Hargraves,  118  Mass.  325. 

379 ;  Dexter  v.  Norton,  55  Barb.  272 ; 
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of  ownership  until  performance  of  the  thing  has  taken  place  ; 
though  the  question  is  still  one  of  mutual  intention,  and 
open  to  rebutting  proof  as  before.  For  whUe  the  thing  to 
be  done  might,  upon  a  true  construction  of  the  bargain,  be 
shown  to  stand  as  an  independent  stipulation,  not  coming 
within  the  purview  of  the  contract  of  sale  at  all,  nor  affecting 
the  essential  relation  of  buyer  and  seller,  yet  if  the  force  of 
that  stipulation  be  in  doubt,  or  in  case  of  its  clearly  insepara- 
ble connection  with  the  contract  of  sale,  the  court  should 
construe  that  stipulation  into  a  condition  precedent,  causing 
a  suspension  of  the  transfer  of  title,  —  a  consequence  which 
must  needs  attend  the  incorporation  of  any  condition  prece- 
dent with  a  contract  of  sale,  so  long  as  that  condition  con- 
tinues unfulfilled.  1 

§  248.  The  Same  Subject;  Artificial  Rules  as  stated  by 
English  Judges.  —  Lord  EUenborough  and  his  successors  have 
introduced  into  the  English  law  certain  rules  of  convenience 
on  this  subject,  somewhat  artificial.  Borrowed  from  the 
civilians  in  the  first  place,  they  are  applied  by  the  courts 
of  this  day  with  a  degree  of  flexibility  which  impairs  their 
practical  usefulness.  Judge  Blackburn  thus  states  them: 
(1st.)  Where  by  the  agreement  the  vendor  is  to  do  anything 
to  the  goods,  for  the  purpose  of  putting  them  into  that  state 
in  which  the  purchaser  is  to  be  bound  to  accept  them,  or,  as  it 
is  sometimes  worded,  into  a  deliverable  state,  the  performance 
of  those  things  shall,  in  the  absence  of  circumstances  indi- 
catiug  a  contrary  intention,  be  taken  to  be  a  condition  prece- 
dent to  the  vesting  of  the  property.  (2d.)  Where  anything 
remains  to  be  done  to  the  goods,  for  the  purpose  of  ascertain- 
ing the  price,  as  by  weighing,  measuring,  or  testing  the 
goods,  when  the  price  is  to  depend  on  the  quantity  or  qual- 
ity of  the  goods,  the  performance  of  these  things  also  shall 
be  a  condition  precedent  to  the  transfer  of  the  property, 
although  the  individual  goods  be  ascertained,  and  they  are 
in  the  state  in  which  they  ought  to  be  accepted.  ^ 


1  See  post,  c.  5. 

s  Blackb.  Sales,  151, 162  ;  Benj.  Sales,  hk.  2,.c.  3. 
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These  two  rules  have  been  in  substance  adopted  and  ap- 
plied in  numerous  English  and  American  decisions  from  the 
close  of  the  last  century,  but  not  .with  uniformity,  as  will  be 
presently  shown.  The  rules,  as  thus  stated,  are  not  cor- 
relative ;  for  the  first  applies  to  acts  of  the  seller,  while  the 
second  comprehends  acts  of  seller,  buyer,  and  third  parties  ; 
moreover,  as  both  relate  to  putting  goods  into  a  deliverable 
state,  the  second  might  be  viewed  as  in  some  respects  dedu- 
cible  from  the  first,  unless  both  indeed  were  regarded  as 
exhibiting  phases  of  a  principle  more  expansive.  Judge 
Blackburn,  though  believing  the  former  of  these  rules  to  be 
founded  in  reason,  —  since  it  is  generally  for  the  seller's  ad- 
vantage that  the  property  should  pass  if  he  retains  the  goods 
as  security  for  the  price,  —  thought  that  the  latter  was  some- 
what hastily  adopted  from  the  civilians,  without  adverting  to 
some  important  distinction  between  their  law  and  ours.^ 

§  249.  English  Cases  revievred  'where  the  Seller  is  to  do 
the  Act.  —  Let  us  briefly  advert  to  the  leading  English  cases 
under  the  head  of  acts  to  be  done  by  the  seller.  In  Hanson 
V.  Meyer,  where  the  purchaser  became  bankrupt  before  the 
goods  were  fully  weighed  and  delivered.  Lord  Ellenborough 
said  that  the  act  of  weighing  (which  was  here  under  the 
seller's  own  orders)  was  in  the  nature  of  a  condition  prece- 
dent to  the  passing  of  the  property  by  the  terms  of  the 
contract,  because  "the  price  is  made  to  depend  upon  the 
weight."  2  But  this  view  of  the  act  of  weighing  was  drawn 
from  a  peculiar  state  of  facts,  —  no  payment  of  the  agreed 
price  having  been  made  in  a  sale  for  cash,  and  it  would  have 
been  a  great  hardship  to  the  seller  to  view  the  transfer  as 
completed,  under  the  circumstances.  The  obligation  of  the 
buyer  to  pay  the  price  before  the  title  should  vest  in  him 
may  have  furnished  the  true  condition  precedent.     In  Bugg 

1  Blackb.  Sales,  151-154.  And  thing  remain  to  be  done  on  the  part 
see  2  Kent  Com.  496  ;  Story  Sales,  of  the  seller  as  between  him  and  the 
§§  246-253 ;  Pothier  Contrat  de  buyer,  before  the  commodity  pur- 
Vente,  No.  308  ;  Civil  Code  La.,  art.  chased  is  to  be  delivered,  a  complete 
2433.  present  right  of  property  has  not  at- 

2  Hanson  v.  Meyer,  6  East,  614.  tached  in  the  buyer."  And  see  With- 
it  was  here  broadly  stated :  "If  any-  ers  «.  Lyss,  4  Camp.  237. 
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V.  Minett,  certain  casks  having  been  destroyed  whicli  were 
not  yet  filled  up  by  the  seller  according  to  contract,  it  was 
held  that  in  these  the  property  had  not  passed.^  Zagury  v. 
Furnell  showed  a  sale  of  bales  of  goatskins.  By  the  custom 
of  the  trade,  the  seller  was  first  to  count  over  the  goatskins 
sold  ;  and  as  these  had  not  been  counted,  the  loss  by  a  fire 
was  placed  upon  the  seller.^  Simmons  v.  Swift  was  the  case 
of  loss  occajsioned  by  damage  to  a  lot  of  bark.  Here  the 
subject-matter  of  sale  was  clearly  ascertained;  it  was  all  the 
bark  stacked  at  a  certain  place,  to  be  paid  for  at  so  much  a 
ton ;  but  the  price  could  not  be  ascertained  until  the  bark 
had  been  weighed.  The  weighing  was  not  to  be  done,  it 
appears,  by  the  seller  alone,  for  the  agreement  of  the  parties 
contemplated  a  mutual  weighing  on  behalf  of  both  ;  but,  at 
least,  "  the  concurrence  of  the  seller  in  the  act  of  weighing 
was  necessary."  The  court  placed  the  loss  upon  the  seller.' 
In  Acraman  v.  Morrice,  the  seller  was  allowed  to  have 
retained  property  as  against  a  bankrupt  buyer,  where  the 
contract  of  sale  contemplated  a  selection  of  timber  on  the 
part  of  the  buyer,  whereupon  the  seller  was  to  sever  and 
dress  the  timber,  and  then  convey  it.*  Logan  v.  Le  Mesurier 
is  an  unusual  case,  where  rafted  timber  not  already  delivered 
by  the  seller  was  destroyed  by  a  storm,  the  buyer  having 
already  made  payment.  Here,  the  circumstances  being 
taken  together,  and  the  whole  contract  viewed  in  the  light 
of  mutual  intention,  the  result  arrived  at  was  that  property 
was  not  to  pass  until  the  timber  had  been  measured  at  the 
place  of  delivery.^  Tansley  v.  Turner  and  Cooper  v.  Bill  are 
to  the  effect  that,  where  the  seller's  acts  under  the  contract 
are  fully  performed,  the  title  passes  to  the  buyer ;  a  mere 


^  Rugg  V.  Minett,  11  East,  210.  *  Acraman   v.   Morrice,   8   C.  B. 

2  Zagury  v.  Furnell,  2  Camp.  240.  449. 

s  Simmons  v.  Swift,  5  B.  &  C.  857.  ^  Logan  v.  Le  Mesurier,  6  Moore 

The    decision    of    this    case    went  P.  C.  116.     That  the  prepayment  of 

mainly    upon    another   ground,  the  price  by  the  buyer  had  much  to  do 

want  of  delivery  under  the  contract  with  this  decision,  see  the  opposite 

sued  upon  ;  and  the  judges  were  not  result  reached  in  Gilmour  v.  Supple, 

unanimous  in  the  opinion  that  no  11  Moore  P.  C.  551. 
transfer  of  property  had  taken  place. 
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footing  up  of  the  agreed  measurement  which  was  to  be  sent 
not  entering  into  the  contract  of  sale.^ 

§  250.  American  Authorities  -with  Reference  to  this  Point. — 
The  American  authorities  appear  to  have  been  in  substan- 
tial accord  with  the  English  at  the  outset.  Chancellor 
Kent  set  it  forth  as  a  well-established  principle  in  our  doc- 
trine of  sales  over  half  a  century  ago,  that  "  if  anything  re- 
mains to  be  done,  as  between  the  seller  and  the  buyer,  before 
the  goods  are  to  be  delivered,  a  present  right  of  property 
does  not  attach  in  the  buyer;  "  adding,  however,  that  when 
everything  is  done  by  the  seller  to  put  specific  goods  in  a 
deliverable  state,  the  property,  and  consequently  the  risk 
thereof,  passes  to  the  buyer.^  He  further  stated  it  to  be  a 
fundamental  principle,  pervading  everywhere  the  doctrine  of 
sales  of  chattels,  "  that  if  the  goods  of  different  value  be  sold 
in  bulk,  and  not  separately,  and  for  a  single  price,  or  per 
aversionem,  in  the  language  of  the  civilians,  the  sale  is 
perfect  and  the  risk  with  the  buyer ;  but  if  they  be  sold  by 
number,  weight,  or  measure,  the  sale  is  incomplete,  and  the 
risk  continues  with  the  seller  until  the  specific  property  be 
separated  and  identified."  ^  Judge  Story  and  other  eminent 
American  jurists  besides  our  commentator  gave  in  their  early 
adhesion  to  Lord  EUenborough's  rules.*  And  the  same 
maxims  are  constantly  repeated  in  the  courts,  as  occasion 
arises  for  applying  them.*  But  with  the  rapid  growth  of 
the  law  of  sales  in  this  country,  and  the  constantly  varying 
aspects  of  facts  as  presented  to  a  jury,  there  has  developed 

1  Tansley  v.  Turner,  2  Soott,  238 ;  »  2  Kent  Com.  496 ;  Bevaneu.  Fen- 
Cooper  V.  Bill,  3  H.  &  C.  722.    See     nell,  2  Ire.  236. 

also  Langton  v.  Higgins,  4  H.  &  N.  *  See  Barrett  v.  Goddaid,  3  Mas. 

402.    Anderson  v.  Morrice  is  a  case  197 ;  Higgins  v.  Chessman,  9  Pick.  7  ; 

where,  upon  much  controversy,  it  was  Ward  v.  Shaw,  7  Wend.  404 ;  Davis  v. 

determined  that  title  in  the  buyer  Hill,  3  N.  H.  382. 
was  postponed  until  the  loading  of         «  Straus  v.  Ross,  25  Ind.  300 ;  Ma^ 

the  goods  was  completed.    1  App.  son  D.Thompson,  18 Pick. 305;  Story 

Cas.  713 ;  L.  E.  10  C.  P.  68, 609.    But  Sales,  §  220  ;  McClung  v.  Kelley,  21 

cf .  12  App.  Cas.  128.  Iowa,  508  ;  Bailey  v.  Smith,  4.3  N.  H. 

2  2  Kent  Com.  495 ;  M'Donald  v..  141 ;  Lingham  v.  Eggleston,  27  Mich. 
Hewitt,  15  Johns.  849 ;  Barrett  v.  God-  324. 

dard,  3  Mas.  107  ;  Allman  v.  Davis,  2 
Ire.  (N.  C.)  12. 
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in  many  quarters  a  positive  preference,  for  letting  each  case 
go  pretty  much  upon  its  intrinsic  merits,  weighing  the  proof 
submitted,  and  letting  the  decision  turn  upon  mutual  inten- 
tion, and  with  no  very  strong  presumption  one  way  or 
another.!  Nor  are  the  foregoing  English  rules  stated  and 
applied  without  some  variation. ^  And  certainly  a  presump- 
tion has  been  readily  overcome,  in  certain  cases,  on  the 
ground  of  a  mutual  intent  to  the  contrary,  express  or  im- 
plied, where  the  goods,  though  not  yet  weighed  or  measured, 
were  otherwise  ready  for  delivery;  especially  if  payment  of 
the  price  had  already  been  made  or  arranged  between  the  par- 
ties.^ But  other  cases  are  decided  on  the  principle  that  weigh- 
ing and  measuring,  with  the  seller's  concurrence,  postpones 
presumably  the  change  of  ownership  ;  *  as  where,  for  in- 
stance, wood  was  sold  at  so  much  per  cord,  a  subsequent 
measurement  being  part  of  the  bargain  ;  and  while  the  par- 
ties were  disputing  as  between  "  running  measure  "  or  "  solid 
cords,"  the  wood  floated  away  and  was  lost.^ 

Other  acts  than  those  of  weighing  and  measuring,  or  sepa- 
rating from  a  larger  supply,  which  are  made  requisite  on  the 
part  of  the  seller  to  put  the  goods  in  a  deliverable  state  in 
compliance  with  the  mutual  contract,  have  been  generally 
held  to  postpone  the  divesting  of  his  property.     For  instance, 

1  See  Hyde  v.  Lathrop,  8  Keyes,  western  Freight  Co.  v.  Stanard,  44 
497  ;  Hutchinson  v.  Hunter,  7  Penn.  Mo.  71 ;  Adams  Mining  Co.  v.  Senter, 
St.  140;  Groat  v.  Gile,  51  N.  Y.  431 ;     26  Mich.  73. 

Graff  V.  Fitch,  58  111.  573 ;  Morrow         '  See  Riddle  v.  Varnum,  20  Pick. 

V.  Reed,  30  Wis.  81 ;  Southwestern  280 ;  Groat  v.  Gile,  51  N.  Y.  431 ; 

Freight  Co.  ■».  Stanard,  44  Mo.  71 ;  Fitch  ».  Burk,  38  Vt.  683 ;  Boswell 

Marble  v.  Moore,  102  Mass.  443.  v.  Green,  1  Dutch.  390  ;  Cummins  v. 

2  Thus,  it  is  sometimes  said  that  the  Griggs,  2  Duv.  87;  Brown  v.  Child, 
reason  why  marking,  measuring,  &o.,  2  Duv.  314. 

is  a  prerequisite  of  transfer,  is  merely  *  Frost  v.  Woodruff,  54  111.  155; 

that  the  particular  goods  may  be  iden-  Wittkowsky  v.  Wasson,  71  N.  C.  451 ; 

tified ;  in  other  words,  made  specific  Gibbs  ■».  Benjamin,  45  Vt.  124 ;  Fuller 

property,  —  a  subsequent  weighing  or  v.  Bean,  34  N.  H.  290 ;  Lingham  v. 

measuring  merely  to  determine  the  Eggleston,  27  Mich.  324 ;  Bailey  v. 

full  price  at  such  a  rate  constituting  Long,  24  Kan.  90 ;  Jones  v.  Pearce, 

no  obstacle  to  the  passing  of  prop-  25  Ark.  545. 

erty.    Crofoot  v.  Bennett,  2  Comst.  ^  Gibbs  v.  Benjamin,  supra.    And 

258  ;  Riddle  v.  Varnum,  20  Pick.  280 ;  see  Nesbit  v.  Burry,  25  Penn.   St. 

Arnold  v.  Delano,  4  Cush.  40 ;  South-  208. 
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baling  and  pressing  a  lot  of  hops ;  ^  taking  out  samples  and 
comparing  them  with  original  samples  in  a  sale  of  cotton ;  ^ 
the  scaling  of  logs;^  marking  stems,  and  otherwise  pre- 
paring tobacco;*  the  drying  and  weighing  of  fish;^  the 
ginning  of  cotton ;  ^  the  completed  burning  of  charcoal  sold 
in  the  pits  J 

But,  on  the  whole,  the  American  decisions,  as  well  as  the 
grounds  upon  which  they  are  rested,  are  quite  contradictory ; 
though  more  especially  with  reference  to  the  second  than 
the  first  of  the  Blackburn  propositions,  to  the  rule  of  weigh- 
ing and  measuring,  rather  than  that  of  the  seller's  performing 
general  acts  to  put  the  subject-matter  into  a  deliverable  state. 
Upon  the  unfulfilled  condition  precedent  of  paying  the  price 
before  a  title  shall  vest  in  the  buyer,  rather  than  the  want 
of  weighing,  measuring,  or  putting  the  goods  into  a  delivera- 
ble state,  many  of  our  cases  turn.^  And  that  any  presump- 
tion of  a  suspended  transfer  may  be  overcome  by  proof  of 
mutual  intention  that  the  property  should  pass  before  the 
thing  was  put  into  a  deliverable  condition,  is  left  clear  and 
unquestionable .  ^ 

§  251.  Further  Considerations  -where  the  Seller  is  to  do  the 
Act. —  Pothier  is  quoted  by  Mr.  Story  as  of  the  opinion  that 
if  a  sale  be  made  of  all  the  corn  stored  in  a  particular  granary 
at  so  much  a  hundred-weight,  the  sale  is  not  considered  per- 
fect before  the  weighing  or  measuring  is  performed.-^"  But 
upon  this  passage  Mr.  Story  observes,  that  the  distinction 
must  be  kept  in  view  between  a  sale  by  measure  or  weight, 
requiring  the  weighing  or  measuring  to  be  accomplished  for 

'  Keeler«.VanderTere,5Lans.  313.  ^  Smith  v.  Sparkman,  55  Miss.  649. 

2  Kein  v.  Tapper,  52  N.  Y.  550.  ^  Hale  v.  Huntley,  gl  Vt.  147. 

'  Begole  V.  McKenzie,  26  Mich.  470 ;  *  See  post,  c.  5,  as  to  this  doctrine. 

Wilkinson  v.  Holiday,  33  Mich.  386.  ^  See  Kiddle  v.  Varnum,  20  Pick. 

But  see  Morrow  v.  Eeed,  30  Wis.  81.  280 ;  Boswell  v.  Green,  1  Dutch.  390 ; 

*  Dixon  V.  Myers,  7  Gratt.  240.  Bemis  v.  Morrill,  38  Vt.  130 ;  Teny 

6  Foster  v.  Kopes,  111  Mass.  10.  v.  Wheeler,  25  N.  Y.  520 ;  Pike  v. 

But  an  agreement  that  the  seller  shall  Vaughn,  39   Wis.  499;  Cushman  v. 

haul  the  goods  to  a  certain  place  does  Holyoke,  34  Me.  289  ;  Foster  v.  Eopes, 

not  prevent  title  from  vesting  in  the  111  Mass.  10;  Dyer  v.  Libby,  61  Me. 

buyer,  if  other  facts  consist  with  such  45  ;  98  Mass.  152. 

mutual  intent.    Dyer  v.  Libby,  61  i"  Pothier  Contrat  de  Vente,  No. 

Me.  45.  309. 
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ascertaining  the  price,  and  the  sale  of  specific  goods  in  a 
lump  at  an  ascertained  price,  accompanied  by  a  representation 
or  warranty  of  the  weight  or  quantity,  —  where,  so  to  speak, 
the  weighing  is  only  to  satisfy  the  purchaser  that  he  has  got 
the  quantity  bargained  for.^  That  as  between  purchasing 
a  lot  of  specific  goods  at  a  fixed  rate,  with  the  intent  of 
having  them  subsequently  weighed  and  measured  to  ascer- 
tain the  total  sum  payable,  and  the-  sale  by  measure  or 
weight  of  what  are,  as  yet,  goods  unspecified,  not  on  hand, 
or  else  to  be  separated  from  a  larger  mass,  there  is  a  decided 
difference  in  the  presumptions  of  transfer,  will  appear  in  the 
next  chapter.  But  here,  in  the  case  of  specific  goods  sold 
by  the  lot,  we  may  distinguish  two  separate  transactions. 
One  is  the  sale  of  a  certain  specific  lot  at  an  agreed  weight, 
measurement,  &c.,  and  on  fixed  terms,  whereby  the  estimated 
weight  is  final  between  the  parties,  notwithstanding  the 
buyer,  on  further  test,  might  find  the  goods  excessive  or 
short ;  and  here,  the  price  being  made  by  the  terms  of 
the  bargain  not  only  exact  in  rate,  but,  upon  the  simplest 
arithmetical  computation,  exact  in  amount,  the  transfer  is 
completely  made  to  the  buyer  on  the  bargain  itself,  quite  inde- 
pendently of  all  further  superfluous  acts  of  weighing,  measur- 
ing, or  testing.^  The  other  transaction  is  the  sale  of  a 
specific  lot  at  a  fixed  rate,  the  total  price  to  be  according  to 
what  it  may  prove  to  weigh  or  measure ;  in  which  case,  the 
rate  being  exact  by  the  terms  of  the  bargain,  and  the  obliga- 
tion to  pay  extending  to  the  identical  goods,  neither  more 
nor  less,  there  yet  remains,  in  accordance  with  mutual  agree- 
ment, a  further  test  to  be  applied,  before  the  exact  amount 
payable  can  be  determined.  It  is  this  latter  case  of  specific 
goods  that  really  presents  difficulty  as  to  title  transfer; 
though  even  here  the  courts  seem  disinclined  to  apply  the 
rule  which  suspends  a  transfer,  pending  the  weighing  or 
measuring  which  shall  be  decisive  of  amount  payable,  and 
rather  favor  the  shifting  of  ownership,  with  its  attendant 
advantages  and  risks,  to  the   buyer,  without   awaiting  the 

1  Story  Sales,  §  220. 

2  Welch  V.  Moffat,  1  N.  Y.  Supr.  (Thomp.  &  C.)  575. 
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application  of  the  final  test.^  Where  delivery  of  such  goods 
has  once  been  made  by  the  seller,  or  the  goods  were  at  the 
special  risk  of  the  buyer,  and  the  property  is  then  destroyed, 
so  as  to  render  weighing  or  measuring  actually  impossible, 
the  full  amount  due  is  to  be  ascertained,  as  near  as  may  be,  by 
.other  evidence,  and  the  seller  recovers  his  price  accordingly.  * 
§  252.  Cases  revietired  -where  the  Buyer  is  to  pprfo^m  the 
Further  Act.  —  Now  as  to  acts  to  be  performed  by  the  buyer 
with  reference  to  a  contract  for  the  sale  of  specific  goods.  In 
Rugg  V.  Minett  the  seller  had  done  all  that  was  incumbent 
upon  him,  upon  a  sale  contract  concerning  a  large  lot  of 
turpentine  in  casks,  including  the  filling  up  of  the  casks; 
but  it  was  necessary  to  have  the  casks  gauged  by  a  customs 
of&cer  before  they  were  removed.  By  Lord  EUenborough, 
with  whom  Le  Blanc,  J.,  and  Bayley,  J.,  agreed,  it  was 
ruled,  that  as  the  gauging  remained  to  be  done  at  the  buyer's 
instance,  and  not  the  seller's,  the  property  had  already  passed 
so  as  to  render  the  buyer  liable  for  a  loss  occurring  before 
delivery.*  In  Swanwick  v.  Sothern,  Lord  Denman,  C.  J., 
admitting  the  principle  to  be  well  established  that  where  acts 
on  the  part  of  the  seller  are  necessary,  including  weighing 
or  measuring  to  identify  the  goods  or  to  ascertain  the 
price,  the  property  does  not  pass,  declares  it  otherwise 
where,  instead,  the  weighing  can  only  be  for  the  buyer's 
own  satisfaction.*  In  Grilmour  v.  Supple,  where  a  raft 
of  timber  had  been  sold  at  a  certain  rate  per  foot,  and 
the  measurement  was  already  made,  so  far  as  compliance 
with  the  mutual  contract  went,  the  intent  to  make  a  subsC' 

»  Swanwick  v.  Sothern,  9  Ad.  &  El.  delivered  was  to  be  sold  and  separated 

895;   Groat  v.  Gile,  51  N.  Y.  431;  by  measurement."     In  Cunningham 

EiddleD.Varnum,  20Plck.  280;  Cun-  v.  Ashbrook,  the  property  had  been 

ningham  v.  Ashbrook,  20  Mo.  553;  delivered  to  the  buyer,  though  not 

Adams  Mining  Co.  v.  Senter,  26  Mich,  yet  weighed. 

73.     In  this  last  case  it  was  observed  "  CunjjjQgjjam  ».  Ashbrook,  20  Mo. 

by  the  court:  "The  whole  property  553;  Castle  v.  Play  ford,  L.  K.  7  Ex. 

being  identified  and  sold  at  a  fixed  98 ;  Martlneau  v.  Kitching,  L.  R.  7 

price  per  foot,  the  process  of  ascer-  Q.  B.  436. 

taining  the  amount  was  not  essential  »  Rugg  v.  Minett,  11  East,  210. 

to  passing  the  title,  as  it  might  have         *  Swanwick  v.  Sothern,  9  Ad.  & 

been  if  less  than  the  whole  amount  El.  895 
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quent  measurement  for  the  buyer's  own  satisfaction  only 
was  held  not  to  have  suspended  the  legal  transfer  of  property 
to  the  buyer;  and  for  a  subsequent  loss  by  storm,  — delivery 
appearing  to  have  been  actually  made  to  the  buyer's  servant, 
—  the  buyer  was  accordingly  held  the  responsible  party.  ^ 
Channell,  B.,  of  the  Exchequer,  in  Turley  v.  Bates,  later 
intimated  that  the  rule  promulgated  by  Judge  Blaekburn,^ 
as  to  weighing,  measuring,  &e.,  should  apply  in  general  to 
acts  by  the  seller,  and  not  extend  to  a  case  where  all  that 
remained  to  be  done  was  to  be  done  by  the  buyer,  with  full 
authority  from  the  seller  to  do  the  act.  But,  with  an  ob- 
vious reluctance  to  disturb  authorities,  he  placed  his  decision 
on  the  sure  ground  that  here  the  parties  had  made  their 
intention  sufficiently  clear  that  the  property  should  pass, 
notwithstanding  a  contemplated  after-weighing,  and  this 
intention  should  be  decisive  of  the  right.  Here  the  buyer 
was,  at  his  own  expense,  to  load  and  cart  away  a  heap  of 
fire-clay  which  he  had  purchased  in  the  mass,  and  have  it 
weighed  at  a  certain  machine  convenient  to  him.^  The  rea- 
soning of  this  decision  finds  approval  in  the  latest  cases; 
and  in  the  opinion  of  some  of  the  best  English  judges  of  the 
present  day,  the  property  in  the  goods  passes  whenever  the 
acts  remaining  to  be  done  are  at  the  buyer's  own  instance, 
and  not  the  seller's  ;  their  obvious  tendency  being  to  regard 
mutual  intention  at  all  events.* 

In  the  American  cases  the  buyer's  acts  are  sometimes  con- 
sidered. One  circumstance  in  Riddle  v.  Varnum,  which" 
upheld  the  buyer's  title,  was,  that  measurement  was  to  be 
made  by  a  third  person  under  the  buyer's  direction,  the 
seller  agreeing  to  be  bound  by  such  measurement.*  It  would 
appear  to  be  the  American  rule,  that  acts  such  as  weighing 
and  measuring,  to  be  performed  purely  for  the  buyer's  own 
convenience  and  satisfaction,  do  not  prevent  the  divestment 

1  Gilmour*.  Supple,  11  Moore  P.  C.  *  Cockbum,  C.  J.,  and  Blackburn, 
551.                                                           J.,  in  Castle  v.  Playford,  L.  R.  5  Ex. 

2  See  supra,  §  248.  165  ;  Martineau  v.  Kitching,  L.  E.  7 
8  Turley  v.  Bates,  2  H.  &  C.  200     Q.  B.  436 ;  North  British  Ins.  Co.  v. 

(1863).    And  see  Kershaw  v.  Ogden,     Moffatt,  L.  R.  7  C.  P.  25. 
3  H.  &  C.  717.  5  Riddle  v.  Varnum,  20  Pick.  280. 
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of  the  seller's  right  of  property  ;  ^  and  the  same  may  be  said 
in  various  instances  where  weighing  or  counting  by  the 
buyer  or  some  third  party  after  the  goods  are  delivered,  will 
be  partly  for  the  seller's  benefit.^ 

§  253.  Where  the  Act  remaining  is  to  be  done  by  both  Buyer 
and  Seller.  —  Where  the  act  remaining  to  be  done  to  the 
goods  to  render  them  deliverable  is  one  in  which  both 
parties  are  designed  to  participate,  it  may  well  be  presumed 
that  the  property  in  the  .goods  does  not  meanwhile  pass.^ 

§  254.  Delivery  as  a  Circumstance  evincing  Mutual  Intention 
of  Transfer.  —  Delivery  is  doubtless  an  important  circum- 
stance bearing  upon  this  question  of  mutual  intention.  How 
far  should  it  be  decisive  in  shifting  the  burden  of  proof  from 
seller  to  buyer  ?  For  it  is  no  uncommon  thing  for  a  chattel 
to  be  delivered  upon  the  understanding  that  the  price  shall 
be  ascertained  by  subsequent  weight  or  measurement, — 
perhaps  at  a  different  place  from  that  of  delivery.  It  is 
reasonable  to  presume,  whenever  the  goods  are  actually 
delivered,  that  the  parties  intended  this  as  the  final  act  of 
transfer  (save  so  far  as  the  question  of  payment  as  a  condi- 
tion precedent  might  arise),*  and  that  any  subsequent  acts 
of  weighing  or  measuring  must  have  had  reference  to  the 
buyer's  convenience,  or  to  an  adjustment  of  the  total  price 
which  was  by  mutual  agreement  deferred  to  the  vesting  of 
property  in  the  buyer. ^  That  the  property  in  the  goods 
may  pass,  even  though  something  remains  to  be   done  to 

1  See  Prescott  v.  Locke,  51  N.  H.  ^  gee  Prescott  v.  Locke,  51  N.  H. 
94 ;  Bethel  Steam  Mill  Co.  v.  Brown,  94,  where  spokes  were  not  to  be  re- 
57  Me.  9 ;  Gibbs  v.  Benjamin,  45  Vt.  moved  by  the  purchaser  until  they 
124.  And  see  Phillips  v.  Moor,  71  had  been  counted  over ;  both  buyer 
Me.  78,  where  everything  had  been  and  seller  intending  to  participate  in 
done,  except  that  the  buyer  was  to  the  count.  And  see  supra,  §  250. 
send  his  man  and  haul  the  chattels         *  See  c.  5,  infra. 

purchased.  s  Riddle  v.  Varnum,  20  Pick.  280  ; 

2  Scott  V.  Wells,  6  W.  &  S.  357 ;  Burr  v.  Williams,  23  Ark.  244 ;  Kel- 
Crofoot  V.  JBennett,  2  Comst.  258.  sea  v.  Haines,  41  N.  H.  247,  254  ; 
In  Macomber  v.  Parker,  13  Pick.  176,  Cushman  v.  Holyoke,  34  Me.  289 ; 
counting  was  to  determine  after  the  Odell  v.  Boston  &  Maine  R.  E.,  109 
sale  what  should  be  paid  under  agreed  Mass.  50 ;  Cunningham  v.  Ashbrook, 
rates.  20  Mo.  663 ;  King  v.  Jarman,  35  Ark. 

190. 
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them  by  the  seller  after  their  delivery,  is  distinctly  held; 
this  perhaps,  however,  upon  proof,  and  not  presumption.^ 
But  the  presumption  of  a  completed  transfer  of  property 
must  be  far  stronger  where  miscellaneous  acts  subsequent 
to  delivery  are  to  be  performed  solely  by  the  buyer,  or  on 
his  behalf,  and  not  on  the  seller's.^ 

By  accepting  the  specific  chattel  as  his  own  in  fact, 
under  a  delivery,  the  buyer  might  well  be  supposed  to  have 
waived  all  claim  to  a  delayed  transfer  of  property  arising 
out  of  further  acts  which  remained  to  be  performed. ^  And 
a  like  reasoning  might  apply  for  shifting  the  presumptions, 
in  case  the  risks  of  delivery  had  been  specially  assumed  by 
the  buyer.  But  whether  it  be  conceived  that  property  has 
passed  or  not,  in  the  latter  instance,  it  is  clearly  decided 
that  the  buyer  is  liable  for  destruction  of  the  goods  caused 
through  no  fault  of  the  seller,  and  is  bound  to  the  pa3rment 
of  the  agreed  price,  wherever  he  has  specially  contracted  to 
bear  the  risk  of  delivery;  for  this  would  be  but  enforcing  a 
fulfilment  of  his  own  express  undertaking.*  As  regards 
delivery  generally,  it  should  be  added,  that  it  is  sometimes 
the  duty  of  the  seller,  under  a  contract  of  sale,  to  deliver, 
and  sometimes  of  the  buyer  to  come  and  take  the  goods ; 
so  that  in  one  transaction  the  seller  mights  have  to  put  his 
goods  into  a  deliverable  state,  and  then  deliver ;  while  in 
another,  he  needs  only  to  have  the  specific  goods  in  condition 
for  delivery,  and  then  give  the  buyer  notice  to  come  and 
take  them.^  A  special  undertaking,  on  the  seller's  part,  to 
convey  the  purchased  goods  to  a  certain  point  for  the  buyer's 
convenience,  is  not  inconsistent  with  the  previous  transfer  of 

1  Greaves  v.  Hepke,  2  B.  &  Aid.  a  See  Burr  v.  Williams,  23  Ark. 
131 ;  Hammond  v.  Anderson,  1  B.  &     244. 

P.  N.  R.  69.  *  Martineau  v.  Kitching,  L.  R.  7 

2  Delivery  and  acceptance  of  an     Q.  B.  436 ;  Castle  v.  Playford,  L.  R. 
absolute  bill  of   sale  of   the  goods     5  Ex.  165 ;  7  Ex.  98. 

favors  the  presumption  that  the  title         ^  Cf.  Waldron  v.  Chase,  37  Me. 

has  passed,  though   something  may  414 ;  Whitcomb  v.  Whitney,  24  Mich, 

remain  to  be  done  to  them,  such  as  486 ;  Bond  v.  Greenwald,  4  Heisk. 

■weigliing  to  fix  the  exact  price  at  a  453 ;  Martineau  v.  Kitching,  supra, 

rate  already  agreed  upon.     Shepard  with  Logan  v.  Le  Mesurier,  6  Moore 

V.  Lynch,  26  Kans.  377.  P.  C.  116. 
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ownership  by  mutual  assent.^  Nevertheless,  while  delivery- 
is  usually  the  most  significant  fact  to  prove  the  transfer  of 
title,  it  is  not  conclusive ;  for  there  may  be  either  an  express 
or  an  implied  contract  of  the  parties  to  the  contrary.^  It 
is  one  thing,  moreover,  to  hold  that  title  has  passed  so  as  to 
exclude  the  seller  from  ownership,  and  another  to  consider 
that  the  buyer  has  the  risks  of  accident ;  ^  and  courts  some- 
times feel  the  bias  of  such  contrasting  consequences. 

§  255.  Summary  of  Doctrine ;  English  Rules  restated.  — 
Upon  the  whole,  it  seems  impossible  to  reconcile  the  English 
and  American  decisions  concerning  the  sale  of  specific  chat- 
tels, where  something  remains  to  be  done  to  them,  upon 
any  principle  short  of  giving  their  mutual  intention  easy 
play.  And  it  is  evident  that  a  rule  no  more  stringent  than 
this  must  expose  contracting  parties  constantly  to  the  caprice 
of  court  and  jury.  But,  in  any  event,  it  would  seem  that 
the  two  rules  of  presumption  which  Judge  Blackburn  has  set 
forth*  need  to  be  restated,  in  order  to  be  properly  applied. 
Perhaps  they  may  best  be  stated,  with  the  reasons,  as  follows : 
Previous  to  the  delivery  of  specific  chattels  already  bargained 
for,  it  is  for  the  seller's  interest,  rather  than  the  buyer's,  — 
since  the  former  still  retains  a  convenient  lien  to  secure  his 
price, —  that  the  property  therein  should  be  deemed  to  have 
passed  out  of  the  former,  and  vested  in  the  latter ;  but,  after 
their  delivery,  it  is  likely  to  be  otherwise.  First,  then, 
when  the  contract  of  sale  applies  to  specific  chattels,  not  yet 
actually  delivered,  and  by  mutual  agreement  something 
remains  to  be  done  to  those  chattels,  by  the  seller  alone  or  by 
some  other  person,  as  an  act  demanding  at  least  the  seller's 
concurrence  under  the  contract,  for  his  own  benefit,  —  this 
being  for  the  purpose  of  putting  the  property  into  that 
deliverable  state  in  which  the  purchaser  shall  be  bound  to 
accept,  —  the  presumption  is,  in  absence  of  circumstances  in- 


1  See  Dyer  ».  Libby,  61  Me.  45.     bearing  on  a   delivery.     Bailey  v. 
Weighing   and  marking   the   goods  i   Long,  24  Kan.  90.     See  c.  7,  post. 
with  the  purchaser's  name  are  always  ^^  Cooley,  C.  J.,  in  Wilkinson  «. 

regarded   as   very   signifloant   facts     Holiday,  33  Mich.  386. 

»  See  §  270,  «  Supra,  §  248. 
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dicating  a  contrary  mutual  intention,  that,  until  performance 
thereof,  the  right  of  ownership  shall  not  pass  from  the 
seller  to  the  buyer.  Second.  But  where,  under  such  a  con- 
tract for  the  sale  of  undelivered  specific  chattels,  the  thing 
remaining  to  be  done  is  to  be  done  by  the  buyer,  or  by  some 
other  person,  independently  of  such  concurrence  on  the  seller's 
part,  and  as  something  for  the  buyer's  sole  benefit  or  conven- 
ience, the  right  of  property  in  the  chattels  will  be  presumed 
to  have  passed  to  the  buyer,  as  in  the  case  of  specific  chattels 
sold  where  nothing  remained  to  be  done.  Third.  Where  the 
seller  has  made  actual  delivery  of  the  specific  chattels,  and 
the  buyer  has  accepted  them,  the  presumption  is,  —  so  far, 
at  least,  as  risks  of  title  are  concerned,  —  that  the  right  of 
property  has  shifted  from  seller  to  buyer,  whether  more 
remains  to  be  done  to  the  chattels  or  not.  The  second  rule 
given  by  Judge  Blackburn  as  to  weighing,  measuring,  and 
testing  the  chattels,  may,  for  present  purposes,  be  considered 
as  merged  in  the  above  propositions.^ 


CHAPTER  III. 

TRANSFEE    OF    PEOPEETY    EIGHT    IK    CHATTELS    NOT 
SPECIFIC. 

§  256.  No  Transfer  in  General  until  the  Subject-matter  be- 
comes specific.  —  Under  a  contract  of  sale  relating  to  chattels 
not  specific,  that  which  is  generally  indispensable,  before  an 
actual  transfer  of  property  from  seller  to  buyer  can  take 
place,  is  to  make  the  subject-matter  specific  ;  in  other  words, 
to  appropriate  identical  chattels  to  the  contract.     Until  this 


1  We  should  remember  that  this  title.      (See  supra,  §§  2,  3.)     Nor 

property  right  (or  property),  though  is  the  transfer  of   title  to  be  pro- 

often  interchanged,   in  the    law  of  nounced  full  and  complete,  so  long 

sales,  with  the  word  "title,"  is  in  as  the  buyer  has  only  the  right  of 

strictness  only  one  of  the  three  ele-  property,  without  possession  and  the 

ments   which   constitute   a  perfect  right  of  possession  besides. 

255 


§  257  SALES   OF   PERSONAL  PROPERTY.  [PAKT  VI. 

is  done,  the  presumption  remains  that  the  agreement,  still 
executory,  contemplates  a  postponement  of  transfer  mean- 
while ;  and  it  is  evident  that  trover  or  replevin  cannot  be 
maintained  for  goods  which  are  not  as  yet  identified,  but 
exist  only  as  part  of  a  mass  awaiting  separation.^ 

Any  agreement  to  furnish  goods  which  require  a  specific 
identification,  selection,  and  separation,  to  meet  the  contract, 
must  be  executory  in  its  character,  as  concerns  a  transfer  of 
the  property ;  for  the  minds  of  the  parties  do  not  yet  meet 
on  anything  specific  :  and  the  same  principle  applies  where 
an  article  is  contracted  to  be  made  to  order.  Even  were 
the  goods  so  far  ascertained  that  the  minds  of  the  parties 
had  already  met  upon  a  specified  larger  mass,  from  which 
the  particular  goods  bargained  for  were  to  be  taken,  the  law 
cannot  fasten  upon  any  particular  portion  of  that  mass,  and 
say  that  this  was  the  distinctive  thing  embraced  under  their 
mutual  assent.^ 

§  257.  Instances  vrhere  this  Doctrine  is  applied. —  To  this 
effect,  as  to  unspecified  goods,  are  numerous  English  and 
.American  decisions.  Thus,  in  Austen  v.  Craven,  a  case 
before  Lord  Mansfield,  there  had  been  a  contract  made  for 
a  certain  quantity  of  a  specified  quality  of  sugars,  and  any 
sugars  of  the  required  quality  would  have  satisfied  it.  It 
was  held  that  no  property  had  passed  to  the  buyer.  ^  White 
V.  Wilks,  applied  a  like  rule  in  the  case  of  oil,  —  a  more 
volatile  substance,  and  hence  even  less  likely,  as  measured 
out,  to  have  been  the  identical  subject-matter  embraced  by 
the  terms  of  the  original  bargain.*  So  would  it  be  with  a 
sale  of  ten  tons  of  Riga  flax,  requiring  the  separation,  by 
weight,  from  a  larger  mass  of  eighteen  tons,  and  perhaps, 
according  to  the  custom  of  packing,  the  breaking-up,  besides, 

1  Austen  v.  Craven,  4  Taunt.  644 ;  s  Austen  v.  Craven,  4  Taunt.  644. 
Scudder  v.  Worster,  11  Cush.  573;  But  see  Whitehouse  b.  Frost,  12  East, 
Gillett  V.  Hill,  2  C.  &  M.  530  ;  Morrl-     614. 

son   u.   Dingley,    63    Me.  553 ;  per  *  White  u.  Wilks,  5  Taunt.  176. 

curiam  in  Hurfi  v.  Hires,  11  Vroom,  And  see  Foot  v.  Marsli,  51  N.  Y.  288 ; 

581.  Wallace  v.   Breeds,    13    East,   422; 

2  Benj.  Sales,  bk.  2,  c.  4 ;  Blaokb.  Haldeman  v.  Duncan,  51  Penn.  St. 
Sales,  122,  128.  66. 
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of  bundles  known  as  mats ;  ^  and  where  a  bargain  is  for  a 
certain  number  of  barrels  of  pork,  not  identified  or  distin- 
guished from  the  larger  quantity  which  the  seller  has  on 
hand ;  ^  or  for  the  whole  of  a  lot,  with  a  reservation  to  be 
made  by  the  seller ; '  or  for  so  many  bushels  out  of  a  larger 
mass  keep  in  store ;  *  or  for  ungathered  regetables  or  fruit ;  ^ 
or  for  two  thousand  telegraph-poles,  which  must  be  selected 
from  a  lot  containing  some  twenty-one  hundred  ;  *  or  for 
ores,  to  be  hereafter  delivered  from  a  mine  or  a  heap ;  ^  or 
for  lumber  to  be  cut  and  sawed  or  piled.  ^  In  all  such  in- 
stances as  these,  the  identity  of  the  chattels  contracted  for, 
not  being  as  yet  ascertainable  from  the  contract,  but  re- 
quiring further  specific  acts,  the  property  does  not  pass  to 
the  buyer,  but  remains  in  the  seller  until  identification,  by 
suitable  acts  of  selecting  and  separating,  has  taken  place. 
Nor,  as  late  cases  tend  to  establish,  is  it  enough  to  simply, 
secretly  and  independently  select  and  separate;  but  the 
buyer  must,  by  notice  or  otherwise,  become  apprised  that 
the  requisite  act  has  been  done,  and  charged  accordingly.^ 
In  a  situation  like  this  of  chattels  not  specific  appropriated 
to  a  contract,  the  seller  cannot  recover  his  price  as  for  goods 
bargained  and  sold ;    nor  can  the  buyer  maintain  trespass. 


>  Busk  ».  Davis,  2  M.  &  S.  397 ;  Smith  v.  Ward,  46  Iowa,  339 ;  Fer- 

Shepley  v.  Davis,  4  Taunt.  617.  guson  v.  Louisville  Bank,  14  Bush, 

2  Soudder   v.  Worster,   11  Cush.  555. 
573.  8  Galloway  v-  Week,  54  Wis.  604  ; 

8  Block  V.  Maas,  65  Ala.  211.  Pfistner  v.  Bird,  43  Mich.  14  ;    In- 

*  Waldo  V.  Belcher,  11  Ire.  609 ;  dianapolis  R.   v.  Maguire,   62   Ind. 

Gresham  v.  Bryan,  Ala.  (1895).  140 ;    Dougherty    v.   Haggerty,    96 

6  Bailey  v.  Long,  24  Kan.  90.  Penn.  St.  515. 

6  Bailey  v.  Smith,  43  N.  H.  141.  ^  Reeder  v.  Machen,  57  Md.  56 

'  Randolph  Iron  Co.  v.  Elliott,  34  Moline  Scale  Co.  v.  Beed,  52  Iowa, 

N.  J.  L.  184  ;  Reeder  v.  Machen,  57  307 ;   Goddaxd  b.  Binney,  115  Mass. 

Md.  56  ;   Gabarron  v.  Kreeft,  L.  K.  450;  73  N.  Y.  252,  254;  46  Penn.  St, 

10  Ex.  274.     And  see  Hutchinson  v.  177.     And  see  Brogden  v.  Metropoli- 

Hunter,  7  Penn.  St.  140 ;   Stephens  tan  R.,  cited  §  223.     There  may  be 

V.  Santee,  49  N.  Y.  35 ;   Commercial  some  mutual  stipulation  as  to  deliv- 

Bank  v.  Gillette,  90  Ind.  268 ;  Brown-  ery  which  postpones  a  transfer  of 

ing  V.  Hamilton,  42  Ala.  484 ;  Golder  title  even  after  separation  as  above. 

V.  Ogden,  15  Penn.  St.  528 ;  Ormsbee  Hoover   v.   Maher,    61    Minn.   269  ; 

V.  Machir,  22  Ohio  St.  295 ;  Warren  Davis  v.  Miller,  69  Miss.  762 ;  §  263. 
».    Buckminster,    24    N.    H.    336; 
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trover,  or  replevin  against  the  seller  or  any  one  wrongfully- 
taking  away  the  goods  from  the  seller's  possession.^ 

§  258.  But  Numerous  Exceptions  are  found;  Mutual  Intent 
regarded.  —  But  the  cases  are  not  all  in  clear  accordance  with 
this  doctrine  as  a  rule  of  absolute  force.  Leaving  out  the 
question  of  practical  remedies,  such  as  trover  and  replevin 
or  the  seller's  action  for  his  price,  and  regarding  only  the 
rights  of  parties  as  to  dominion  and  one's  liability  for  loss, 
there  seems  to  be  good  authority  for  asserting,  that,  if  the 
parties  so  intend  it,  and  their  mutual  intention  is  made 
sufficiently  manifest,  the  usual  presumption  against  a  change 
of  property,  even  in  goods  not  specific,  may  be  overcome ; 
though  whether  it  be  on  the  ground  that  property  has 
passed,  or  that  the  buyer  has  specially  contracted  to  assume 
the  risks,  is  noti  always  clear.^  Again :  there  are  cases 
which  favor  a  legal  discrimination  between  goods  which 
require  both  selection  and  separation,  and  those  requiring 
separation  only ;  as,  for  instance,  between  such  sales  as  that 
of  ten  gallons  of  a  certain  kind  of  oU  which  the  seller  has  on 
hand,  or  of  ten  pounds  from  a  certain  lot  of  sugar  ;  and  the 
sale  of  ten  good  saddle-horses  out  of  a  herd,  or  of  ten  barrels 
of  the  A.  mill  flour  out  of  a  lot  which  contains  shipments 
from  various  parties.^  For  it  is  seen,  that,  in  this  latter 
class  of  cases,  an  act  of  special  discrimination  is  requisite ; 
and  hence  the  property  in  the  chattel  should  less  readily  be 
presumed  to  have  passed  than  in  the  former  class.  Then 
again,  delivery  of  all  of  what  was  ordered  vests  the  title 
presumably  in  the  buyer.*  But  applying  the  rule  of  mutual 
intention  with  more  or  less  force  to  overcome   a   contrary 

1  Cases  supra,-  Benj.  Sales,  Book  (which  distinguishes  Waldron  v. 
2,  c.  4,  end,  Bennett's  American  Chase,  supra),  was  a  case  where 
note ;  Banchor  v.  Warren,  33  N.  H.     trover  was  brought. 

183 ;   Winslow  v.  Leonard,  24  Penn.  »  Cf.    Haldeman    v.  Duncan,    51 

St.  12  ;  Higgins  v.  Delaware  &c.  R.,  Penn.  St.  66,  and  Chapman  v.  Shep- 

51  N.  Y.  288.  ard,  39  Conn.  413 ;   Hurflt  v.  Hires, 

2  Watts  V.  Hendry,  13  Fla.  523  ;  11  Vroom,  581. 

Chapman  v.  Shepard,  39  Conn.  413  ;  *  Or  of  substantially  all.    Fry  v. 

"Waldron  v.  Chase,  37  Me.  414 ;  Car-  Mobile  Savings  Bank,  75  Ala.  473. 

penter   v.    Graham,   42    Mich.   191.  See  §  264. 
Morrison   v.  Dingley,    63    Me.    553 
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presumption,  according  as  the  sale  may  require  separation 
alone,  or  separation  accompanied  by  selection,  the  conflicting 
decisions  under  this  head  may  be  somewhat  reconciled. 
And,  upon  this  view  of  mutual  intention,  the  circumstance 
that  the  purchaser  is  invested  and  charged  with  the  right 
and  duty  to  take  the  goods,  separating  for  himself,  is  not 
without  its  force  in  determining  whose  should  be  the  risks. ^ 

It  should  be  further  observed  that  still  other  decisions, 
apparently  in  conflict  with  the  general  rule,  are  explainable 
on  the  assumption  that  the  contract  was  not  for  a  sale  of 
property  to  be  accompanied  by  identification  and  separation 
at  all,  but  simply  for  the  purchase  of  an  undivided  fractional 
part  of  the  mass  ;  the  effect  here  being  to  join  both  parties 
in  title,  instead  of  transferring  from  the  one  to  the  other  the 
ownership  of  a  specific  portion.^  And,  once  more,  waiving 
the  question  of  transfer,  the  issue,  as  sometimes  presented, 
is,  whether  or  not  the  buyer  or  seller  is  not  precluded,  by 
his  own  acts  and  conduct,  from  alleging  that  the  property 
right  has  or  has  not  passed  to  the  other  party's  disadvantage.^ 

§  259.  Instance  where  an  Article  is  made  to  Order. —  Where 
an  article  is  to  be  made  to  order,  the  same  general  presump- 
tion against  an  immediate  transfer  of  property  holds  true: 
for,  on  the  mere  agreement  to  supply,  no  specific  thing  can 
be  identified  as   the   property  actually  bargained  for;   but 

1  See  Foot  v.  Marsh,  51  N.  Y.  288,  v.  Frost  was  much  questioned  in 
explaining  Kimberly  v.  Patchin,  19  White  v.  Wilks,  5  Taunt.  176,  and 
N.  Y.  330 ;  Waldron  v.  Chase,  37  other  English  cases ;  but  is  defended 
Me.  414 ;  Weld  v.  Cutler,  2  Gray,  on  this  ground  in  Busk  v.  Davis,  2 
195 ;  Lamprey  v.  Sargent,  58  N.  H.  M.  &  S.  397. 

241  ;  Washburn  Iron  Co.  v.  Russell,  ^  Woodley  v.  Coventry,  2  H.  &  C. 
130  Mass.  543.  But  see  Haldeman  164;  Knights  ».  Wiffen,  L.  R.  5  Q.B. 
V.  Duncan,  51  Penn.  St.  66,  where  660.  But  see  Scudder  ».  Worster,  11 
the  buyer  had  paid  for  the  oil,  and  Cush.  573,  as  to  whether  the  doctrine 
was  requested  to  select  and  take  his  of  estoppel  can  be  invoked  in  a  case 
goods,  but  did  not  do  so ;  and  the  of  replevin ;  also  Barnard  v.  Camp- 
goods  were  destroyed.  Here,  how-  bell,  55  N.  Y.  456,  distinguishing 
ever,  both  selection  and  separation  Knights  v.  Wiflen,  supra.  See  Pleas- 
were  necessary.  ants  v.  Pendleton,  6  Rand.  473,  which 

2  See  supra,  §§  42,  43  ;  Cushlng  v.  appears  to  have  been  wrongly  decided 
Breed,  14  Allen,  376 ;  Kimberly  v.  on  principle,  from  regard  to  the  ex- 
Patchin,  19  N.  Y.  330 ;  Whltehouse  ceptlonally  hard  circumstances  of  the 
V.  Frost,  12  East,  614.     Whitehouse  case. 
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anything  answering  to  the  description  might  be  afterwards 
furnished  and  appropriated  to  the  contract.  Thus,  a  car- 
riage-maker, ordered  to  build  a  carriage  after  a  certain 
pattern,  might  throw  aside  any  number  of  carriages  begun 
upon,  because  dissatisfied  with  them,  or  might  turn  them 
over  to  meet  his  more  pressing  orders  from  other  quarters, 
before  transferring  his  labors  to  that  which  finally  turns  out 
the  specific  property  of  a  particular  contract  of  sale.  Hence 
a  contract  of  sale  for  a  chattel  not,  at  the  time,  in  existence, 
but  to  be  made  and  furnished  by  the  seller,  is  executory  only; 
and,  as  a  rule,  no  property  in  the  chattel  vests  in  the  buyer 
until  it  is  completely  finished,  and,  in  some  manner,  set  aside 
and  appropriated  to  the  contract.^ 

But  this  rule  is  still  one  of  presumption  only ;  and  the 
intent  of  the  parties,  as  manifested  by  the  particular  circum- 
stances, must  control  in  the  interpretation  of  their  contract. 
Thus,  a  sale  might  be  made  'of  an  unfinished  chattel,  as  such, 
or  of  a  chattel  progressing  towards  completion;  the  true 
question  being  whether  the  parties  to  the  sale,  by  mutual 
acts  and  conduct,  had  already  concluded  a  transfer  of  the 
property  to  the  thing  in  its  existing  state,  or,  at  Jeast,  of  the 
risks  which  usually  attend  ownership. ^ 

§  260.  Doctrine  of  Subsequent  Appropriation  of  Chattels  to 
the  Contract.— •  That  which  is  found  essential,  then,  under 
sale  contracts  relating  to  chattels  not  specific,  in  order  to 
change  presumptions  of  intent,  and  convert  what  was  before 
a  mere  executory  agreement  into  a  bargain  and  sale,  so  full 
as  to  carry  over  an  ownership  therein,  becomes,  under  the 
present  head  simply  a  specifying  of  the  goods,  —  acts  which 

1  Story  Sales,  §§  232,  315 ;  Benj.  v.  Crowley,  24  Mich.  492  ;  Gammage 

Sales,  hk.  2,  o.  4  ;  Blackb.  Sales,  122,  v.  Alexander,  14  Tex.  414  ;   Rider  ». 

128 ;  Muoklow  v.  Mangles,  1  Taunt.  Kelley,  32  Vt.  268.     See  §  266,  post, 

818  ;  Atkinson  v.  Bell,  8  B.  &  C.  277  ;  same  chapter. 

Anglo-Egyptian  Nav.  Co.  v.  Eennie,  ^  j\)_  .  Woods  v.  Russell,  5  B.  & 

L.  R.  10  C.  P.  271 ;  Briggs  v.  Light  Aid.  942 ;  Young  v.  Matthews,  L.  R. 

Boat,  7  Allen,  287  ;  Fairfield  Bridge  2  C.  P.  127  ;    M'Conihe  v.  N.  Y.  & 

Co.   V.  Nye,  60  Me.  372;  Shaw  v.  Erie  R.  R.  Co.,  20  N.  Y.495;  Brown 

Smith,  48-Conn.  306 ;   Halterline  v.  v.    Bateman,   L.    R.   2  C.   P.  272 ; 

Rice,   62  Barb.    593  ;    Mclntyre    v.  Thorndike  v.  Bath,  114  Mass.  116. 
Kline,  30  Miss.  361 ;  First  Nat.  Bank 
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identify  certain  chattels,  and  set  them  apart  as  fulfilling  the 
sale  stipulations  between  the  parties.  This,  in  law,  is  termed 
a  subsequent  appropriation  of  specific  chattels  to  the  contract. 
When  such  appropriation  has  fairly  taken  place,  the  contract 
stands  related  to  specific  chattels,  and  the  legal  rules  which 
were  stated  in  the  last  chapter  become  at  once  applicable  to 
the  property  ;  except  that,  as  already  observed,  there  should 
from  some  aspects  be  more  than  a  secret  and  one-sided  ap- 
propriation, without  the  other  party's  knowledge.^ 

Appropriation  may  take  place  in  various  ways.  The  au- 
thority to  appropriate  may  rest  in  the  buyer  alone,  or  in  the 
seller  alone ;  or  there  may  be  an  appropriation  by  one  party, 
to  which  the  other  must  afterwards  assent.  To  which- 
ever of  these  kinds  of  appropriation  a  particular  contract 
relates,  is  a  matter  of  interpretation.^  Separation  and  setting 
apart,  accompanied  perhaps  by  a  special  selection,  are  the 
prime  acts  which  constitute  a  legal  appropriation  so  as  to 
accomplish  any  presumed  transfer  of  ownership.  But  there 
is  much  practical  difficulty  found  in  discriminating  between 
incomplete  and  complete  transfer  in  this  respect ;  not  only, 
as  it  seems,  because  of  the  legal  uncertainty  which  prevails 
in  determining  whether  unspecified  goods  have  been  rendered 
specific  by  appropriation  or  not,  but,  further,  from  this  cir- 
cumstance, that  a  seller  will  often  really  appropriate  the 
specific  goods  to  the  contract,  if  it  be  incumbent  on  him  to  do 
so,  and  yet,  being  also  bound  to  deliver,  wiU,  by  such  acts  as 
making  the  bUls  of  lading  or  invoices  of  the  goods  in  his  own 
name,  evince  a  disposition  to  retain  title,  or  what  we  shall 
presently  consider  as  the  jus  disponendi,  until  he  secures 
payment  for  the  goods  ;  besides  which  there  may  be  further 
acts  requisite  on  his  part  to  put  the  property  into  a  deliver- 
able state.  The  judicial  extension  of  the  word  "  appropri- 
ation," Ulogically,  as  it  would  appear,  through  delivery, 
through  this  last  stage  of  transit  of  the  goods,  and  even  up 
to  a  final  acceptance  on  the  buyer's  part,  has  made  the  law 
of  specifying  chattels  under  a  contract  more  complex,  redun- 

1  See  §  257.  2  Ex.   1 ;    Erie,  J.,   in  Aldrldge  t>. 

2  See  Parke,  B.,  in  Waite  v.  Baker,     Johnson,  7  E.  &  B.  885. 
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dant,  and  indefinite  than  it  naturally  ought  to  be ;  the  real 
difficulty,  however,  being  presented  in  cases  where  the  seller, 
and  not  the  purchaser,  is  bound  to  make  the  appropriation. 

Supposing,  then,  that  the  requisite  acts  of  subsequent 
appropriation  are  to  be  performed  by  the  seller.  It  is  said  by 
Mr.  Benjamin,  that  in  these  cases  alone, — namely,  where  the 
seller  is,  by  the  express  or  implied  terms  of  the  contract,  en- 
titled to  make  the  selection,  —  the  ablest  judges  have  been 
much  perplexed;  and  he  instances  this  common  mode  of 
doing  business :  for  one  merchant  to  give  an  order  to  another 
to  send  him  a  certain  quantity  of  merchandise,  as  so  many 
hogsheads  of  sugar,  where  it  becomes  the  seller's  duty  to 
appropriate  the  goods  to  the  contract.  The  difficulty,  he 
adds,  is  to  determine  what  constitutes  the  appropriation ;  to 
find  out  at  what  precise  point  the  seller  is  no  longer  at  lib- 
erty to  change  his  intention.^  Perhaps  it  might  be  added 
that  the  difficulty  goes  beyond  the  mere  act  of  converting  the 
original  agreement  into  a  sale  of  specific  goods,  and  extends 
to  the  more  general  inquiry  as  to  how  far  a  transfer  of  prop- 
erty is  delayed  through  the  seller's  omission  to  put  them 
into  deliverable  condition,  and  then  make  full  delivery,  as 
contemplated  under  the  agreement.  For,  supposing  the 
agreement  had  been  for  so  many  hogsheads  of  sugar,  to  be 
set  apart  by  the  seller,  and  held  by  him  subject  to  the  buyer's 
further  orders  as  to  destination,  and  the  goods  were  either 
paid  for  in  advance  or  sold  on  credit,  the  rule  of  subsequent 
appropriation  would  be  reduced  to  an  easier  compass. 

§  261.  Cases  reviewed  as  to  General  Appropriation  under  a 
Contract.  —  Let  us  notice  some  of  the  more  important  eases 
under  the  head  of  appropriation.  Where  it  is  incumbent 
upon  the  seller,  by  the  terms  of  the  agreement,  to  select  and 
separate,  and  then  notify  the  buyer,  and  this  is  done,  the 
property  passes  when  the  buyer  accepts  the  situation,  if  not 
before.  Thus,  where  hogsheads  of  sugar  were  ordered  out  of 
a  bulk,  and  the  seller,  after  taking  out  the  number  ordered, 
gave  notice  to  the  buyer  to  take  them  away,  which  the  latter 
promised  to  do,  it  was  held  that  the  property  in  the  goods 
1  Benj.  Sales,  bk.  2,  o.  5. 
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had  passed  to  the  buyer.^  But  was  this  assent  on  the  buyer's 
part  necessary  to  complete  the  appropriation?  For  surely, 
in  many  cases,  despatching  the  separated  goods,  under  cir- 
cumstances favoring  the  supposition  that  the  seller  meant  to 
shift  the  property,  has  been  held  to  make  the  appropriation 
complete,  without  waiting  for  the  buyer's  distinct  assent.^ 

In  Aldridge  v.  Johnson  there  was  an  ascertained  bulk  of 
barley,  of  which  a  customer  agreed  to  buy  a  certain  quantity. 
It  was  left  to  the  seller  to  determine  what  specific  portion 
should  be  delivered  under  the  contract.  The  agreed  equiva- 
lent for  the  barley  had  mostly  been  rendered.  The  buyer 
sent  his  own  sacks,  which  the  seller  was  to  fill,  the  latter 
promising  to  take  the  lot  to  the  railway,  for  conveyance  to 
the  buyer,  free  of  charge.  The  seller  filled  most  of  the  sacks, 
but  could  not  at  the  time  procure  their  conveyance  to  the 
railway  station,  and  afterwards  apparently  changed  his  mind 
about  sending  them  at  all,  though  still  promising  to  do  so,  in 
response  to  the  buyer's  urgent  letters.  Being  on  the  eve  of 
bankruptcy,  the  seller  finally  emptied  the  barley  out  of  the 
sacks  into  the  bulk,  so  as  to  make  the  whole  undistinguish- 
able.  On  a  suit  brought  by  the  buyer  in  trover  against  the 
seller's  assignees,  it  was  held  that  the  seller,  by  putting  bar- 
ley into  certain  sacks  which  the  buyer  had  sent  to  be  filled, 
completed  the  selection  on  his  part,  and  that  there  had  been 
full  appropriation  as  to  these  sacks,  which,  once  made,  the 
seller  could  not  afterwards  disturb ;  while  as  to  the  portion 

1  Bohde  V.  Thwaites,  6  B.  &  C.  appropriation.  Atkinson  v.  Bell,  8 
388.  And  see  Wilkins  v.  Bromhead,  B.  &  C.  277.  Here  it  might,  per- 
6  M.  &  Gr.  963.  haps,  te  said,  that,  notwithstanding 

2  See  Fragano  v.  Long,  4  B.  &  C.  the  seller  gave  the  buyer  his  option 
291 ;  Sparkes  v.  Marshall,  2  Bing.  of  a  conveyance,  he  had  not  dis- 
N.  C.  671.  Atkinson  v.  Bell  is  an  tinctly  waived  all  right  on  his  part 
extreme  case,  which  rests  upon  the  to  control  the  goods  on  their  transit, 
doctrine,  that  although  the  seller  has  nor  put  the  hurden  of  sending  to 
separated  and  placed  them  aside,  and  take  the  goods  away  absolutely  upon 
then  has  vreitten  to  the  buyer  to  ask  the  buyer.  But  the  precedent  has 
by  what  conveyance  the  goods  shall  proved  a  stumbling-block  to  jurists, 
be  sent,  and  before  receiving  an  and  it  is  said  that,  upon  other  facts 
answer  goes  into  bankruptcy,  the  shovra  in  the  report,  the  decision 
property  does  not  pass,  inasmuch  as  was  incorrect.  See  Benj.  Sales,  bk. 
the  buyer  has  not  assented  to  the  2,  c.  5,  commenting  upon  this  case. 
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not  put  into  sacks  the  buyer  could  not  recover,  for  want  of  a 
specific  appropriation.  Here  was  a  good  instance  of  appro- 
priation by  act  of  the  seller,  without  ever  putting  the  goods 
on  the  transit ;  followed,  moreover,  by  the  abortive  attempt 
to  revoke  his  own  selection  before  the  goods  had  passed  out 
of  his  possession.^  It  might  be  said,  perhaps,  that  there  was 
evidence  of  the  buyer's  subsequent  assent  to  the  appropria- 
tion of  the  filled  sacks,  shown  by  his  letters  urging  that  the 
sacks  be  sent  forward,  and  complaining  of  the  delay  ;  hardly 
so,  however,  and  surely  with  no  reference  to  the  filled  more 
than  to  the  unfilled  sacks;  and  the  court  seems  to  have 
squarely  rested  the  6ase  upon  the  assumption  that  appropria- 
tion had  been  so  left  to  the  seller  alone,  as  to  render  a  subse- 
quent assent  unnecessary  on  the  buyer's  part,  the  property 
passing  as  soon  as  the  seller  had  done  the  outward  act  signi- 
fying his  election.*  This  rule  was  followed  in  a  later  case, 
where  the  contract  was  for  peppermint-oil,  to  be  put  into  bot- 
tles furnished  by  the  buyer,  and  the  court  deemed  the  filling 
the  bottles  by  the  seller  (who  etfterwards  absconded)  a  com- 
plete appropriation  of  specific  goods  to  the  contract.® 

§  262.  The  Same  Subject.  —  But  Campbell  V.  Mersey  Dockg 
gives  another  turn  to  the  English  doctrine  of  appropriation. 
In  Aldridge  v.  Johnson  there  was,  besides  the  suggested 
possibility  of  an  actual  subsequent  assent,  something  thrown 
out  in  the  remarks  of  the  Chief  Justice  to  indicate  that  an 
"  d  priori  assent "  might  supply  the  want  of  a  more  distinct 
acquiescence  by  one  party  in  the  other's  selection,  in  order 
to  render  appropriation  complete.  This  later  case  proceeds 
upon  the  ground  that  some  kind  of  assent  to  an  act  of  ap- 
propriation is  always  needful  to  pass  the  property,  whether 
it  be  express  or  implied.     The  "ear-marking"  of  cotton 

1  Aldridge  v.  Johnson,  7  E.  &  B.  ascertainment  rests  with  the  vendee, 

885.  sometimes  solely  with  the  vendor. 

"  Campbell,  C.  J.,  said :   "  Look-  Here  it  is  vested  in  the  vendor  only, 

ing  to  all  that  was  done,  when  the  the  bankrupt.     When  he  had  done 

bankrupt  put   the    barley  into  the  the  outward  act  which  showed  which 

sacks,   eo   instanti  the  property  in  part  was  to  be  the  vendee's  property, 

each  sackful  vested  in  the  plaintiff."  his  election  was  made  and  the  prop- 

And  Erie,  J.,  is  still  more  precise  on  erty  passed." 

this  point:  "  Sometimes  the  right  of  'Langtonfl.HigginSj^H.  &N.402. 
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sent  to  a  warehouse  for  the  buyer  was  held  inconclusive; 
the  buyer  repudiating  afterwards,  on  the  ground  that  the 
cotton  was  not  equal  to  the  samples.^  While  it  was  here 
admitted  that  a  warehouseman  may  be  the  agent  to  give 
assent,  it  was  announced  (in  language  broader  than  the 
case  required)  that  there  must  always  be,  where  the  seller 
is  the  party  to  separate,  not  only  an  appropriation,  but  an 
appropriation  to  which  the  vendee  has  assented  in  some 
way  or  another.^  But,  once  again,  in  a  later  case,  where 
twenty  tons  of  best  oil  had  been  ordered,  deliverable  by 
steamer,  and  to  be  sent  "  free  on  board,"  —  or  on  account  of 
the  purchaser,  —  and  the  goods  were  shipped  by  the  seller, 
but  lost  at  sea,  it  was  held,  upon  a  construction  of  the  con- 
tract, and  the  method  employed  by  the  seller  in  taking  out 
the  bill  of  lading  and  invoices,  that  the  property  in  the  goods 
passed  to  the  buyer  when  they  were  placed  free  on  board, 
in  performance  of  the  contract,  and  that  he  must  bear  the 


The  inference  to  be  drawn  from  the  language  used  in  this 
and  still  later  English  cases  is,  that,  on  a  sale  of  unascer- 
tained goods,  the  purchaser  may,  by  his  conduct,  make  the 
seller  his  agent  both  to  appropriate  and  give  in  advance 
whatever  assent  may  be  necessary  on  his  own  part,  —  a  doc- 
trine which,  if  true,  is  so  nearly  allied  to  that  of  dispensing 
with  an  actual  assent  by  the  buyer  to  appropriation  by  the 
seller,  that  only  a  microscopic  eye  can  detect  the  distinction.* 
And  here  the  rule  of  appropriation  appears  to  rest  at  this 
day,  both  in  England  and  America  ;  though,  in  most  parts 
of  this  country,  mutual  intent  as  a  question  of  fact  would  be 
taken  as  the  material  issue  in  cases  involving  under  such 
circumstances  the  right  of  property.^ 

1  Campbell  v.  Mersey  Docks,  14  Company  ».  De  Mattos,  32  L.  J.  Q.  B. 
C.  B.  N.  s.  412.  322  ;  Jenner  v.  Smith,  L.  R.  4  C.  P. 

2  See  also  Godts  v.  Rose,  17  C.  B.     270. 

229.  5  Boswell  v.  Green,  1  Dutch,  390 ; 

'  Brown  v.  Hare,  3  H.  &  N.  484 ;  Merchants'  National  Bank  v.  Bangs, 

4  H.  &  N.  822.  102  Mass.  195 ;  Hyde  v.  Lathrop,  2 

*  Brown  v.  Hare,  supra ;  Tregelles  Abb.  N.  Y.  App.  436  ;  Birge  v.  Ed- 

o.  Sewell,  7  H.  &  N.  571 ;   Calcutta  gerton,  28  Vt.  291. 
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§  263.  Rule  -where  Something  more  than  Appropriation  is 
needful. —  We  have  shown  how  presumptions  vary,  even  as 
to  specific  chattels  which  are  made  the  subject  of  sale,  ac- 
cording as  the  chattel  is  or  is  not  in  a  deliverable  state,  or 
that  condition  in  which  the  buyer  is  bound  to  take  it.^ 
Weighing,  measuring,  and  testing  are  acts  of  the  utmost 
consequence  oftentimes  for  identifying  property  to  a  sale 
contract  covering  unspecified  goods ;  and  it  may  be  safely 
added,  that  where  an  article  not  specified  is  sold,  and  some- 
thing remains  to  be  done  to  it  by  the  seller  before  despatch- 
ing it  to  the  buyer,  the  transfer  of  property  remains  sus- 
pended, even  though  specific  chattels  be  already  appropriated 
to  the  contract.^  It  stands  to  reason,  moreover,  that  where 
one  thing  is  ordered  and  another  sent,  there  can  be  in  the 
setting  apart  by  the  seller  no  perfect  sale,  and  consequently 
no  binding  appropriation  of  specific  goods  to  the  contract ; 
any  subsequent  acceptance  by  the  buyer  of  goods  sent  in 
fundamental  variance  from  his  original  order,  or  of  goods 
sent  to  replace  what  has  once  been  appropriated  to  the  con- 
tract, evincing  really  a  substituted  bargain  between  the 
parties.^  And  hence,  if  goods  are  delivered  unreasonably 
later  than  the  time  set,  or  in  excess  of  the  quantity  named, 
or  of  an  altogether  different  description  from  those  ordered, 
the  party  ordering  the  goods  may  refuse  to  receive  them ; 
for  it  cannot  be  maintained  that  the  seller,  whose  duty  it 
was  to  select  and  separate,  has  any  right  to  throw  the  selec- 
tion from  a  larger  quantity  upon  the  buyer,  or  stand  upon 
his  own  misappropriation  of  goods  to  the  contract.*  So 
where  a  sale  is  made  by  sample,  and  the  buyer  has  not 

1  Supra,  c.  2.  quake  while  at  the  port  of  lading, 

2  See  Prescott  v.  Locke,  51  N.  H.  and  it  was  held  that  a  contract  cov- 
94  ;  "Wanamaker  v.  Yerkes,  70  Penn.  ering  this  specific  lot  was  not  supplied 
St.  443 ;  supra,  §  255.  See  as  to  by  a  similar  cargo  afterwards  shipped 
added    terms    of    sale,    Hoover    v.  by  the  same  vessel. 

Maher,    51    Minn.    269  ;    Davis   v.  *  Cunlifie  v.  Harrison,  6  Ex.  903  ; 

Miller,  69  Miss.  762.  Levy  v.  Green,  1  E.  &  E.  969 ;   27 

3  See  Smith  v.  Myers,  L.  R.  5  Q.  B.  L.  J.  Q.  B.  Ill ;  Benj.  Sales,  bk.  2, 
429,  s.  c.  L.  R.  7  Q.  B.  (Ex.  Ch.)  139,  c.  5  ;  Downer  v.  Thompson,  2  Hill, 
where  goods  appropriated  to  the  con-  137  ;  Rommel  «.  Wingate,  103  Mass. 
tract  were  destroyed  by  an  earth-  327. 
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abandoned  his  right  of  comparing  the  bulk  with  the  sample, 
or  of  verifying  the  weight,  the  seller  cannot  sue  him  as  for 
goods  bargained  and  sold,  merely  by  setting  aside  the  specific 
portion  to  await  orders,  and  then  sending  an  invoice  to  the 
buyer,  with  a  draft  for  the  price,  which  the  latter  refuses  to 
accept.  1  And  in  those  numerous  cases  of  appropriation  on 
condition,  —  of  which  a  familiar  instance  is  seen  in  the  sale 
expressly  conditioned  upon  immediate  payment,  —  the  title 
does  not  pass  so  as  to  enable  the  buyer  to  sue  as  owner,  un- 
less full  delivery  or  tender  to  that  purport  is  made  by  or 
under  the  authority  of  the  seller.^ 

Where,  in  short,  as  between  buyer  and  seller,  the  nature 
of  the  case  forbids  the  supposition  that  they  had  designed  a 
transfer  of  property  immediately  upon  the  seller's  selection 
and  separation  of  the  chattels  ordered,  the  right  does  not 
completely  pass,  though  specific  chattels  are  in  fact  appro- 
priated to  the  contract.  That  the  interposition  of  implied 
conditions  embarrasses  the  whole  inquiry  concerning  a  legal 
transfer  of  ownership  in  goods  supplied  to  order,  will  appear 
more  fully  in  a  subsequent  chapter.^ 

§  264.  Delivery  as  a  Circumstance,  in  Appropriation  of 
Specific  Chattels.  —  Delivery  is  a  circumstance  often  con- 
sidered in  connection  with  the  appropriation  of  specific 
chattels  under  a  contract.  It  is  doubtless  well  established, 
as  the  rule  both  of  England  and  America,  that  where  —  all 
other  things  being  equal  —  a  seller  delivers  goods  to  the 
buyer,  or  to  a  carrier  by  order  of  the  buyer,  the  appropria- 
tion is  determined  beyond  his  power  to  recall  it,  for  the 
property  has  thus  presumably  vested  in  the  buyer.*    This 

1  Jenner  v.  Smith,  L.  E.  4  C.  P.  &  Maine  E.  E.,  109  Mass.  50  ;  Ma- 
270.  grader  v.   Gage,  33  Md.  344 ;   Star 

2  Godts  V.  Rose,  17  C.  B.  229.  Glass  Co.  v.  Longley,  64  Ga.  576. 
'  See  c.  5,  post.  After  delivering  ordered  goods  to  a 
*  Fragano  v.  Long,  4  B.  &  C.  219 ;     carrier,  consigned  to  the  buyer,  it  is 

Alexander  v.  Gardner,  1  Bing.  N.  C.  too  late  for  the  seller  to  notify  the 

671 ;  Button  v.  Solomonson,  3  B.  &  buyer  that  he  must  pay  a  different 

P.  582 ;  Krulder  v.  Ellison,  47  ST.  Y.  price  from  that  upon  which  the  order 

36  ;  Benj.  Sales,  bk.  2,  c.  5 ;  Arnold  was  made,  Star  Glass  Co.  v.  Longley, 

V.  Prout,  51  N.   H.   387 ;    Wing  v.  64  Ga.   576 ;    or  change  directions, 

Clark,  24  Me.  366 ;   Odell  v.  Boston  Philadelphia   E.    v.    Wireman,    88 
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rule,  however,  is  subject  to  the  principle  of  jus  disponendi, 
to  be  hereafter  noticed,  and  may  be  controlled  by  special 
stipulations  between  the  parties.^  It  was  said,  in  Fragano  v. 
Long,  by  Holroyd,  J.,  that  "when  goods  are  to  be  delivered 
at  a  distance  from  the  vendor,  and  no  charge  is  made  by  him 
for  the  carriage,  they  become  the  property  of  the  buyer  as 
soon  as  they  are  sent  off."^  This  is  because  a  seller  who 
charges  for  the  carriage  of  goods  is  presumed  to  have  intended 
keeping  control  of  them  during  their  transit,  and  so  prevented 
the  property  from  passing  ;  while  the  presumption  would  be 
to  the  contrary  if  the  carrier's  charges  were  to  be  adjusted 
between  himself  and  the  buyer.*  Wherever  the  goods  are 
sent  on  trial,  or  with  special  conditions  imposed,  the  prop- 
erty in  the  goods  remains  still  in  the  seller  during  their 
transit.*  As  a  matter  of  fact,  appropriation  can  take  place 
without  a  delivery,  even  to  a  carrier  for  the  buyer  ;  for  de- 
livery only  manifests  quite  plainly  a  selection,  which  might 
well  be  evinced  by  acts  of  narrower  scope,  under  fitting 
circumstances,*  provided  the  element  of  notice  already 
stated  were  present  in  the  case.®  But  the  delivery  of  goods 
to  the  buyer  or  his  agent,  or  to  some  carrier  for  him,  is  a 
palpable  act  of  appropriation  and  tender  by  the  seller,  whose 
intent  thus  evinced  to  transfer  the  title  absolutely  to  the 
buyer  can  hardly  be  disputed,  if  the  bill  of  lading  be  taken 
out  in  the  consignee's  name,  or  indorsed  over  to  him  without 
restriction.'^  Delivery  of  possession  on  the  seller's  part, 
carrying  the  goods  to  the  place  where  the  buyer  had  agreed 
to  call  for  them,  doing  in  fact  all  that  the  seller  was  to  do, 
and  reserving  no  right  on  his  part,  —  such   circumstances 

Penn.  St.  264  ;  except  as  to  the  pos-  *  Swain  v.  Shepherd,    1  Moo.  & 

sible  right  of  stoppage  in  transitu.  Rob.  223  ;  §  310,  post. 

See  post,  0.  14.  5  gge  Aldridge  v.  Johnson,  7  E.  & 

1  Supra,    §    260 ;    Winchester   ®.  B.  885 ;  Blackb.  Sales,  128. 
Pyrites  Co.,  67  Fed.  45.  «  See  §  257. 

2  Fragano  v.  Long,  4  B.  &  C.  219.  '  Merchants'  Nat.  Bank  v.  Bangs, 
"  See  Dunlop  v.  Lambert,  6  CI.  &     102  Mass.  291 ;  Magruder  v.  Gage,  33 

Fin.  600 ;   Benj.  Sales,  bk.  2,  c.  5 ;  Md.  344 ;  Griffith  v.  Ingledew,  6  S.  & 

Aldridge  v.  Johnson,  7  E.  &  B.  885  ;  R.   429 ;    Alexander   v.    Gardner,  1 

Blanohard  v.  Page,  8  Gray,  281 ;  113  Bing.  N.  C.  671  ;  infra,  as  to  JMS  dis- 

Mass.  391.  ponendi,  and  delivery,  cs.  4,  7. 
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are  highly  significant  in  establishing  full  appropriation  and 
a  transfer  of  the  title  besides.^  Delivery  of  an  absolute  bill 
of  sale  of  the  goods,  too,  is  often  tantamount  to  a  transfer  of 
the  title  in  this  connection. ^ 

In  case  the  whole  mass  of  chattels  not  specific  is  delivered 
to  the  buyer,  with  a  right  and  power  in  him  to  make  the 
separation,  the  title  sufiiciently  passes  to  render  him  liable 
for  the  price  if  he  accepts;  or  to  enable  him  as  bailee,  at 
least,  to  sue  any  one  for  their  wrongful  conversion  before 
the  separation  is  made.* 

§  265.  Summary  of  the  Doctrine  of  Appropriation  under  a 
Sale  Contract.  —  Evidently,  this  whole  subject  of  appropriating 
specific  chattels  to  a  sale  contract,  so  as  to  pass  the  property 
right,  is  replete  with  difficulty ;  and,  in  view  of  the  control- 
ling influence  which  mutual  intent  must  always  exert  over 
mere  presumption,  it  might  well  be  asked  whether  the  Eng- 
lish courts  have  not  labored  too  much  to  put  a  fine  edge  upon 
tools  of  little  practical  utility.  The  present  results  seem 
to  establish:  (1.)  that  various  meanings  may  be  assigned  to 
the  word  "  appropriation,"  —  its  more  legitimate  scope  being 
limited  to  the  selecting,  separating,  setting  apart,  and  so 
clearly  identifying,  specific  goods  to  the  sale  contract  that 
the  buyer  may  at  once  take  them,  while  in  legal  discussion 
the  word  is  often  extended  through  the  labyrinth  of  con- 

1  Where  part  of  an  entire  mass  of  ally  delivered,  and  it  is  shown  that 

goods,  such  as  coal,  brick,  or  grain,  it  was  the  intention  of  the  parties  to 

is  sold,  and  the  purchaser  is  allowed  complete  the  sale  by  delivery,  such 

to  take  possession  of  the  whole  for  weighing,    measuring,    or    counting 

the  purpose  of  enabling  him  to  sepa-  afterwards  will  not  be  regarded  as  a 

rate  the  part  sold,  the  title  to  that  part  of  the  contract  of  sale,  but  will 

part  passes  to  the  purchaser,  and  he  be  considered  as  referring  to  adjust- 

may  retain  the  whole  till  he  has  had  ment  on  a  final  settling."     Wagner, 

sufficient  time  to  separate  and  take  J.,  in  Ober  v.  Carson,  62  Mo.  209, 

the  part  which  belongs  to  him.    Lam-  213 ;  supra,  §  254. 
prey  v.  Sargent,  58  N.  H.  241 ;  Weld  ^  pajne  v.  Young,  56  Md.  314. 

V.   Cutler,   2   Gray,   195.     And  see  '  Lamprey  v.  Sargent  and  other 

Washburn  Iron  Co.  v.  Russell,  130  cases   supra;   Benj.    Sales,    bk.    2, 

Mass.   543  ;    Fry  v.  Mobile  Savings  c.  4,  Bennett's  American  note  at  end. 

Bank,  75  Ala.  473.     "  When  a  mere  But    delivery    under   such    circum- 

operation  of  weight,   measurement,  stances  to  the  buyer's  prejudice  ought 

counting,  or  the  like,  remains  to  be  hardly  to  bind  him  to  pay  without 

performed  after  the  goods  are  actu-  separation  and  acceptance.    See  c.  8. 
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ditions  and  special  stipulations,  so  as  to  comprehend  the 
complete  shifting  of  a  title  to  unspecified  chattels  from 
seller  to  buyer;  (2.)  that  there  is  doubt  under  the  authori- 
ties as  to  whether  an  appropriation  can  in  any  sense  ever  be 
said  to  take  place  without  an  actual  assent  of  some  sort  by 
the  buyer  to  the  seller's  selection,  or  a  notice  to  him,  at  least, 
—  though,  be  it  on  the  postulate  that  the  seller  was  authorized 
in  advance  to  give  the  buyer's  assent,  or  that  appropriation 
was  made  because  of  the  nature  of  the  contract  by  the  seller 
alone  and  independently,  there  can  be  no  doubt  that  the 
complete  specifying  of  chattels  to  the  contract,  so  as 
ordinarily  to  carry  the  property,  is,  under  suitable  circum- 
stances, and  when  clearly  and  completely  set  apart,  made 
by  the  seller,  without  requiring  the  buyer's  subsequent 
assent.  Concerning  the  latter  point,  it  is  suggested  that 
where  an  order  is  sent  for  goods  of  a  certain  description,  at 
a  certain  price,  there  is  a  proposal ;  and  that  by  identifying 
specific  property  exactly  as  ordered,  and  setting  it  apart  at 
the  price  for  the  ordering  party  (and  communicating  notice 
accordingly,  as  some  cases  hold),  there  is  an  acceptance  of 
the  proposal ;  and  the  case,  at  once,  stripped  of  all  collateral 
qualifications  and  reservations,  ought  to  be  that  of  a  full 
bargain  for  specific  goods,  without  waiting  for  the  buyer's 
further  acceptance  of  the  seller's  acceptance,  though  the  buyer 
might  reserve  a  right  of  approval  as  a  prerequisite  of  property 
transfer.^ 

And  as  to  appropriation,  in  the  sense  of  rendering  the  con- 
tract of  sale  one  in  which  the  minds  of  the  parties  meet  on 
specific  goods,  the  proper  rule  appears  to  be,  that  the  party 
upon  whom  the  first,  or  it  may  be  the  only,  act  of  appropria- 
tion devolves,  can  make  his  choice  by  selecting,  separating, 
and  setting  apart,  and  so  distinctly  identifying,  the  things 
to  the  contract ;  that  while  these  acts  are  only  partially  per- 
formed, the  appropriation  on  his  part  is  incomplete ;  but  that, 
upon  full  performance  thereof,  and  its  due  manifestation  to 
the  other  party,  his  choice  is  complete  and  irrevocable  as  con- 

1  See  supra,  c.  2,  as  to  the  shifting  of  presumptions,  even  in  the  case  <If 
sales  of  specific  goods. 
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cerns  the  transfer  of  property,  without  waiting  for  the  other 
party's  assent.  Thus,  if  the  seller  offers  to  sell  the  buyer 
certain  oil,  in  casks  which  the  latter  shall  select  from  the 
warehouse,  the  appropriation  devolves  upon  the  buyer,  and, 
upon  the  latter's  selection  of  the  casks  and  setting  them 
apart,  with  proper  notice,  the  property  presumably  vests  in 
him,  as  under  an  acceptance  of  the  seller's  proposal.  On 
the  other  hand,  if  the  nature  of  the  agreement  leaves  the 
seller  to  select  and  set  apart  the  oil,  his  choice  being  con- 
cluded with  the  intention  manifested  unconditionally  to  set 
apart  for  the  buyer,  the  property  vests  in  the  latter.  But, 
once  more,  there  may  be  something  in  the  agreement  which 
shows  that  to  the  selection  of  the  one  party  the  other  has 
reserved  a  right  of  verifying,  participating  in,  or  in  some 
way  assenting  to,  the  appropriation,  so  as  to  make  sure  that 
it  was  the  suitable  specific  chattel  contracted  for ;  and  here 
the  specifying  of  goods  to  the  contract  requires  mutual  acts 
before  it  can  take  full  effect  in  vesting  the  property  of  goods 
in  the  buyer.  Intent,  in  any  case,  is  the  paramount  consid- 
eration ;  the  practical  difi&culty  being  to  ascertain  this  intent 
when  there  is  scanty  evidence. 

§  266.  How  Appropriation  is  constituted,  where  Chattels  are 
made  to  Order.  —  What  shall  constitute  appropriation  so  as  to 
carry  the  property  to  chattels  manufactured  to  order  ?  In 
Mueklow  V.  Mangleg,  it  is  held  that  no  property  shall  vest  in 
an  unfinished  chattel  until  it  is  finished  and  delivered.  Here 
a  barge-builder  had  undertaken  to  build  a  barge  to  order ;  the 
party  for  whom  it  was  ordered  had  advanced  money  before 
the  work  was  begun,  and  afterwards  paid  to  its  full  value ; 
and  the  work,  still  under  the  builder's  control,  had  just  been 
completed,  to  the  painting  of  the  party's  name  on  the  stern. 
But,  as  the  builder  had  not  delivered  or  tendered  the  barge 
to  the  party  for  whom  it  was  intended,  the  property  therein 
was  adjudged  to  go  to  the  maker's  assignees  in  bankruptcy, 
and  not  to  the  intended  buyer.^  Tripp  v.  Armitage,  likewise 
the  case  of  a  bankrupt  builder,  involved  the  title  to  sashes 

1  Mueklow  V.  Mangles,  1  Taunt.  318.  And  see  Merritt  v.  Johnson,  7 
Johns.  473. 
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and  other  building  materials  used  in  constructing  a  house  to 
order ;  and  it  was  held  that,  there  being  no  bargain  for  the 
specific  articles,  but  a  contract  to  make  up  materials  and 
work  them  into  the  house,  the  property  therein  did  not  pass 
until  they  were  aifixed  to  the  freehold.  ^  In  Fairfield  Bridge 
Co.  V.  Nye,  a  bridge-builder's  creditors  attached  materials 
before  the  work  was  done,  though  partially  paid  for ;  and  it 
was  held  that  the  property  to  the  unfinished  piers  had  not  as 
yet  passed  from  the  builder  to  the  bridge  company.^  A 
tender  of  the  finished  chattel,  followed  by  the  customer's 
refusal  to  take  it,  is  held  insufficient  to  pass  the  property  from 
the  maker ;  and  so  with  other  evidence  of  a  disposition  not 
to  accept  the  appropriation.^  But,  on  the  other  hand,  in 
Wilkins  V.  Bromhead,  the  appropriation  of  a  green-house  made 
to  order  was  considered  complete  so  as  to  transfer  the  prop- 
erty to  the  buyer,  where  the  latter,  on  being  informed  that 
the  article  was  finished,  remitted  the  price  as  requested, 
without  seeing  it,  and  asked  the  builder  to  keep  the  green- 
house until  he  should  send  for  it.*  And  the  buyer  is  held  to 
have  sufficiently  assented  to  the  appropriation,  so  as  to  enable 
the  maker  to  sue  as  for  goods  bargained  and  sold,  where,  not- 
withstanding his  delay  to  pay  in  full,  he  admits  that  the  chat- 
tel was  made  to  his  order,  and  by  acts  manifests  the  accepthig 
conduct  and  disposition.*  The  chattel  itself,  we  assume,  ex- 
ists in  so  identifiable  a  shape,  that  the  buyer  is  in  a  position  to 
take  it  or  to  maintain  trover  against  others  with  respect  to  it.® 

1  Tripp  V.  Armitage,  4  M.  &  W.  »  Moody  v.  Brown,  33  Me.  107 ; 
687.  And  see  Johnson  v.  Hunt,  11  contra,  Bement  v.  Smith,  15  Wend. 
Wend.  135.  493.    And  see  Halterine  v.  Rice,  62 

2  Fairfield  Bridge  Co.  ■».  Nye,  60  Barb.  593 ;  Gammage  v.  Alexander, 
Me.  372.  And  see  Shaw  v.  Smith,  14  Tex.  414 ;  Molntyre  ®.  Kline,  30 
48  Conn.  306,  which  intimates  that  Miss.  361 ;  Rider  v.  Kelley,  32  Vt. 
as  to  the  maker's  attaching  creditors  268  ;  Stock  v.  Inglis,  9  Q.  B.  D.  318. 
his  title  will  less  readily  be  consid-  *  Wilkins  v.  Bromhead,  6  M.  &  Gr. 
ered  as  passing   in  the    unfinished  963. 

chattels,  than  where  the  controversy  ^  Elliott  v.  Pybus,  10  Bing.  512  ; 

is  between  the  contracting  parties  Goddard  v.  Binney,  115  Mass.  450 ; 

themselves.     Payment  of  full  price  Spicers  v.  Harvey,  9  R.  I.  582.     And 

is  not  a  conclusive  fact,  especially  if  see  Story  Sales,  §§  233,  315;   Benj. 

fraudulently   procured.     lb.      And  Sales,  bk.  2,  e.  5. 
see  post,  §  270.  e  Gordon  ».  Norris,  49  N.  H.  876. 
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The  leading  principle  still  to  be  traced  is  that  of  appropri- 
ation ;  but  here  the  circumstances  should  show,  according 
to  the  current  of  authority,  not  so  much  that  a  price  had 
been  paid,  or  appropriation  made  by  the  seller,  as  that  there 
had  been  some  mutual  act  of  the  parties,  with  or  without 
payment,  by  which  the  manufactured  thing,  when  finished  or 
nearly  so,  was  offered  and  accepted,  whether  expressly  or  by 
implication,  as  a  due  fulfilment  of  the  contract  to  furnish  it. 
Nor  matters  it,  so  far  as  rights  and  risks  of  title  to  the  un- 
finished chattel  are  concerned,  that  the  buyer  was  to  furnish 
certain  Jhings  necessary  to  their  completion ;  the  maker  is  as 
yet  the  owner. ^  But  the  appropriation  of  the  thing  having 
once  been  clearly  manifested,  and  the  chattel,  being  already 
manufactured,  delivered  in  a  state  of  completion  to  the  buyer, 
and  substantially  accepted  by  him  and  paid  for  (or  promised 
to  be  paid  for),  —  acts  more  than  sufficient,  ordinarily,  for 
appropriating  specific  chattels  to  the  contract,  —  the  transfer 
of  property  will  be  presumed  to  have  taken  place,  notwith- 
standing special  reservations  under  the  agreement  for  the 
purpose  of  securing  the  buyer  against  possible  faults  in  the 
construction  of  the  chattel,  provided  that  such  reservations 
do  not  amount  to  a  postponement  of  property  transfer  al- 
together until  the  chattel  has  been  tested.^  Actual  delivery 
by  the  manufacturer  is  not  always  a  prerequisite  to  the 
transfer  of  the  property  in  the  thing ;  especially  if  all  has 
been  done  by  him  in  conformity  with  his  contract,  and  notice 
given  to  the  buyer  to  come  and  take  the  finished  thing,  as  it 
was  the  duty  of  the  latter  to  do.^ 

§  267.  The  Same  Subject.  —  But,  where  the  intent  of  the 
parties  has  been  distinctly  manifested  to  the  effect  that 
the  property  shall  vest  in  the  purchaser  before  the  article  is 
fully  made,  this  intent  shall  prevail.  One  circumstance  of 
material  bearing  relates  to  the  method  of  purchase ;  as,  for 

1  McConihe  v.  N.  Y.  &  Erie  E.  K.  until  the  engine  should  "be  started 
Co.,  20  N.  Y.  495.  in  a  satisfactory  manner."    The  case 

2  Mount  Hope  Iron  Co.  v.  Buffin-  was  distinguished  from  Phelps  v. 
ton,  103  Mass.  62.     Here  an  engine  Willard,  16  Pick.  29. 

was  made  to  order,  delivered,  and  '  Goddard  v.  Binney,   115  Mass. 

paid  for,  but  a  margin  was  reserved     450. 
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instance,  the  payment  of  the  purchase-money  by  instalments 
at  different  stages ;  though  the  advance  even  of  the  whole 
purchase-money  would  be  by  no  means  decisive. ^  Another 
influential  circumstance  is  that  of  employing  some  overseer 
or  other  agent,  on  behalf  of  the  intended  buyer,  to  superin- 
tend the  work  as  it  advances.  Yet  the  stipulation  for  em- 
ployment of  this  kind  is  not  necessarily  inconsistent  with  a 
right  of  ownership  of  the  unfinished  chattel  reserved  in  the 
maker ;  the  extent  of  such  superintendence  somewhat  affect- 
ing the  case.^  These  two  circumstances  conjoined,  however, 
are  so  greatly  favored  for  overcoming  the  presumption  of 
property  in  the  maker,  in  certain  English  shipbuilding  cases, 
that  a  rule  is  sometimes  deduced  from  them  which  the  Amer- 
ican decisions  do  not  appear  equally  to  sanction.  Thus,  as 
a  rule  of  construction,  to  determine  the  mutual  intent  in 
shipbuilding  contracts,  the  English  cases  hold,  that,  if  the 
intended  buyer  is  to  put  his  own  superintendent  over  the 
work,  and  pay  by  instalments,  this  is  equivalent  to  an  express 
provision,  that,  on  payment  of  the  first  instalment,  the  general 
property  in  so  much  of  the  vessel  as  is  then  constructed  shall 
vest  in  the  buyer,  and  so  on  with  the  payment  of  further 
instalments.^  But  in  some  American  cases,  presenting  sim- 
ilar facts,  the  contrary  has  been  held ;  and  the  doctrine  of 
this  country  appears  to  be  against  presuming  a  mutual  intent 
for  transfer  of  property  in  an  unfinished  ship  or  other  chat- 

'  See    Mucklow    v.    Mangles,    1  registry  of  the  vessel  in  the  buyer's 

Taunt.  318  ;  11  App.  Cas.  350,  380 ;  name.     Some   extra-judicial  expres- 

Merritt  v.  Johnson,   7  Johns.  473  ;  sions  in  this  case  tending  to  broaden 

Pairfield  Bridge  Co.  v.  Nye,  60  Me.  the  rule  so  as  to  allow  of  a  speciflo 

372  ;  Halter!  ine  ».  Rice,  62  Barb.  598.  appropriation  of  parts  of  an  incom- 

2  See  Tripp  v.  Armitage,  4  M.  &  plete  chattel  while   in   progress   of 

W.  687.  manufacture,    are    discountenanced 

s  Woods  V.  Russell,  5  B.  &  Aid.  by  Clarke  v.  Spenoe,  which  tends  to 

942 ;  Clarke  v.  Spence,  4  Ad.  &  El.  limit  the  doctrine.      Wood  v.  Bell 

467  ;  Wood  v.  Bell,  5  E.  &  B.  772 ;  follows    the    authority  of    the    two 

8.  0.  6  E.  &  B.  355.     These  decisions  former  cases.     And  see  McBain  v. 

upheld  the  buyer's  title  as  against  Wallace,  6  App.  Cas.  588  ;   Seath  v. 

the  seller's  assignees  in  bankruptcy.  Moore,  11  App.  Cas.  330.    As  to  the 

In  Woods  V.  Russell  there  were  other  builder's  lien  for  unpaid  instalments 

special  circumstances,  on  which  little  under  such  contracts,  see  In  re  Lind- 

Stress  was  laid,  but  tending  to  show  say,  L.  R.  10  Ch.  405. 
property  in  the  buyer,  such  as  the 
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tel,  to  attach  at  different  stages  on  payment  of  instal- 
ments, and  because  of  the  supervision  of  the  work  on  the 
intended  buyer's  behalf ;  but  rather  to  require  the  buyer  to 
•wait  for  his  title  until  the  work  is  completed.^  Yet  neither 
in  England  nor  America  is  this  question  treated  as  other 
than  one  coneerning  the  interpretation  of  a  contract,  to 
ascertain  the  true  intent  of  parties ;  the  point  of  difference 
between  the  cases  not  being  vital,  but  going  only  to  con- 
struction and  the  burden  of  proof.^ 

§  268.  The  Same  Subject. — Appropriation,  in  short,  may 
take  place  in  any  unfinished  article  as  such,  so  as  to  transfer 
to  the  buyer  the  ownership  thereof  as  a  specific  chattel. 
For  instance,  a  party  who  agrees  to  purchase  a  vessel  as  it 
then  stands,  leaving  the  work  of  finishing  it  out  of  consider- 
ation in  his  contract  of  sale,  makes  a  perfectly  valid  bargain 
for  a  specific  thing  ;  though  buying  it  under  a  contract  to 
have  it  finished  and  delivered  would  be  quite  a  different 
matter.^  Ordinarily,  a  contract  for  the  sale  of  a  chattel 
not  yet  finished  must  be  regarded  as  executory  ;  but,  if  the 
parties  have  manifested  their  intent  that  the  transfer  of 
property  shall  take  place  in  the  unfinished  product  at  once, 
that  intention  will  take  effect.*     Delivery  in  such  cases,  as 

1  Andrews  w.  Durant,  1  Kem.  35  ;  Light  Boat,  supra;  Elliott  v.  Ed- 
Elliott  V.  Edwards,  6  Vroom,  265 ;  wards,  supra ;  Mr.  Justice  Matthews 
Green  v.  Hall,  1  Houst.  506  ;  Story  in  Clarkson  v.  Stevens,  106  U.  S.  505. 
Sales,  §  234 ;  Williams  v.  Jackman,  ^  See  Laidler  v.  Burlinson,  2  M.  & 
16  Gray,  514 ;  Briggs  v.  Light  Boat,  W.  602. 

7  Allen,  287  ;   Elliott  v.  Edwards,  35  *  On  this  ground  is  justified  a  late 

N.  J.  L.  265 ;  Scull  v.  Shakespear,  75  English  decision,  rendered  upon  a 

Penn.  St.  297  ;  81  Penn.  St.  18.    But  somewhat    extraordinary    state     of 

Sandford  v.  Wiggins  Ferry  Co.,  27  facts,  and  to  the  effect  that  the  prop- 

Ind.  522,  prefers  the  English  rule,  erty  in  the  chattels  had  passed  to  the 

And  see  11  Humph.  206.    Clarkson  buyer.      A   brickmaker   in    embar- 

V.  Stevens,  106  U.  S.  505,  recently  rassed  circumstances  agreed  to  sell 

announces  as  the   doctrine    of   the  to  one  of  his  creditors  a  large  quan- 

Supreme  Court  of  the  United  States  tity  of  unfinished  bricks.    The  buyer, 

an  indisposition  to  make  any  such  who  had  in  fact  by  his  advances  paid 

arbitrary  rulo  as  in  Woods  v.  Rus-  full  consideration,  sent  his  agent  to 

sell,  supra,  but  to  carry  into  effect  take  delivery.    The  bricks  were  dis- 

the  intent  of  the  parties  as  gathered  tinctly  ascertained  and  pointed  out. 

from  the  terms  of  the  contract  and  The  buyer's  agent  then  asked,  "  Do 

all  the  attendant  circumstances.  I  clearly  understand  that  you  are 

2  See  Bigelow,  C.  J.,  in  Briggs  v.  prepared,  and  wiU  hold  and  deliver 
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elsewhere,  is  a  significant  fact  in  proof  of  a  completed  sale 
and  transfer  of  title ;  and  so,  too,  is  an  absolute  bill  of  sale, 
which  would  be  more  appropriate  where  the  seller  had  yet  to 
finish  the  thing ;  for  one  may  buy  an  unfinished  chattel  out- 
right, on  the  understanding  that  the  seller  should  finish  it 
for  the  buyer,  and  retain  possession  longer  for  that  purpose. - 

But  as  to  materials  designed  for  an  unfinished  chattel, 
and  not  affixed  thereto,  —  such  as  cordage,  or  a  rudder,  or 
boilers  or  machinery,  bought  for  some  particular  ship  by 
the  seller  of  the  ship,  —  it  will  still  be  presumed,  notwith- 
standing a  constructive  change  of  ownership  in  the  unfinished 
chattel,  that  the  property  to  these  still  remains  in  such  seller, 
if  they  have  not  been  so  incorporated  with  the  principal 
thing  as  to  become  part  of  it.^  The  mutual  agreement  of 
the  parties,  clearly  expressed,  may  affect  this  rule,  however.^ 

The  approval  of  the  buyer's  own  agent  will  conclude  the 
buyer  himself  as  to  acceptance  of  work  made  to  order ;  but 
this  approval  must  go  directly  to  the  point  of  accepting  the 
product.*  Acceptance  merely  with  the  intent  of  pronouncing 
materials  suitable  for  the  structure  constitutes  no  acceptance 
of  the  structure  into  which  those  materials  are  worked.^ 
Where  a  test  by  the  buyer  makes  part  of  the  contract,  the 
usual  and  customary  test  will  be  presumed. ^ 

§  268  a.  Appropriation  after  a  Rejection.  —  If  appropriated 
goods  or  goods  made  to  order,  upon  a  contract  which  gives  a 


this  said  quantity  of  bricks  ?  "    And  "Wright  v.  Tetlow,    99    Mass.    397 ; 

the  answer  was,  "Yes."     Young  ti.  Johnson    v.   Hunt,    11   Wend.  135; 

Matthews,  L.  R.  2  C.  P.  127.      Cf.  contra,  "Woods  v.  Russell,  5  B.  &  Aid. 

Crofoot  V.  Bennett,  2  Comst.  258.  942  ;  Goss  v.  Quinton,  3  M.  &  G.  825. 

1  Thomdike  v.   Bath,   114  Mass.  See  also  §  297,  as  to  sales  on  the  "  in- 
116.    Perhaps  this  transfer  holds  es-  stalment  plan." 

pecially  good  as  between  the  parties  »  Brown  v.  Bateman,  L.  R.  2  C.  P. 

themselves ;  for  fraud  upon  creditors  272. 

of  the  seller,  by  leaving  him  in  visible  *  Young  v.  Matthews,  L.  R.  2  C.  P. 

possession,  might  bias  the  decision  127 ;  Clarke  v.  Spence,  4  Ad.  &  El. 

of  a  case  otherwise.    Cf.  Shaw  v.  467. 

Smith,  48  Conn.  306 ;  post,  §  270.  =  Tripp  d.  ArmiUge,  4  M.  &  W. 

2  Wood  V.  Bell,  5  Ell.  &  B.  772  ;  6  687. 

Ell.  &  B.  355  ;  Tripp  v.  Armitage,  4  e  55  ped.  449.    See  as  to  waiver 

M.  &  W.  687  ;    Seath  v.  Moore,  11  of  a  test,  MoCluie  ».  Jefferson,  85 

App.   Cas.  350  ;    79  Penn.  St.  220  ;  "Wis.  208. 
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limited  time,  are  rejected  by  the  other  party  as  not  what  the 
agreement  called  for,  the  seller  may,  while  that  limited  time 
lasts,  but  not  later,  appropriate  and  tender  other  goods  suita- 
ble to  the  agreement.^ 

§  269.  The  Same  Subject ;  Summary  of  the  Doctrines  as  to 
Chattels  made  to  order.  —  On  the  whole,  it  may  be  said  that 
the  rule  as  to  chattels  manufactured  to  order  is  not  different 
in  essence  from  that  of  other  chattels  not  specific,  which 
require  appropriation ;  only,  since  we  are  still  regarding  pre- 
sumptions, that  the  buyer's  assent  given  in  advance,  or  the 
seller's  ..appropriation  made  without  distinct  assent  to  the 
appropriated  thing  on  the  buyer's  part  (which,  we  have  seen, 
may  often  suffice,  in  the  general  instance  of  unspecified 
goods  under  a  contract  of  sale,  to  accomplish  the  transfer  of 
property,  or  at  least  the  risks  of  title,  from  seller  to  buyer), 
is  not  so  readily  presumed  to  have  effected  the  full  trans- 
fer of  a  thing  not  existing  at  all  when  ordered,  requiring 
more  than  separation  and  setting  apart,  or  even  selection, 
and  necessarily  dependent,  for  its  intrinsic  value,  upon  the 
quality  of  the  workmanship  bestowed  upon  it.  If  I  order  so 
many  gallons  of  a  certain  oil  from  a  reputable  firm,  I  may 
readily  be  supposed  to  have  left  to  them  the  separation  and 
setting  apart,-or,  as  some  would  say,  given  my  assent  to  the 
appropriation  in  advance  ;  not  so  readily,  however,  where  I 
order  a  carriage  built  after  a  certain  pattern.  Common 
prudence  suggests,  in  the  latter  case,  a  suspension  of  transfer 
until  the  work,  substantially  finished,  has  been  examined  or 
tested,  or,  at  all  events,  admitted  to  be  satisfactory.  The 
manufacturer  is  not  supposed  to  be  an  unbiased  judge  of 
his  own  workmanship,  though  an  honest  merchant  might 
be  of  goods  on  hand  for  sale.  And  yet  the  parties  to  a  con- 
tract may  make  it  what  they  like,  and  give  the  advantages 
of  a  bargain  to  one  or  the  other.  That  the  circumstances 
attending  a  particular  transaction  for  manufacturing  chattels 
to  order  may  have  been  such  as  to  disclose  a  mutual  intent 
that  the  property,  or  at  least  the  risks  attending  title,  to  the 
thing,  when  finished,  shall  pass  to  the  customer,  without 
1  Borrowman  v.  Free,  4  Q.  B.  D.  500. 
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awaiting  his  subsequent  acceptance  ;  that  upon  the  interpre- 
tation of  some  such  contracts  a  court  might  pronounce  that 
the  buyer  had  previously  authorized  the  seller  to  make  full 
appropriation  for  him,  with  much  the  same  consequences  as 
in  other  instances  of  appropriating  g|)eoific  chattels  to  a  con- 
tract of  sale,  — we  have  little  question.  ^  But  still,  as  before, 
an  uncommunicated  appropriation  or  setting  apart  or  making 
to  order,  without  some  notice  to  the  other  party,  or  oppor- 
tunity for  him  to  know  that  he  may  at  once  take  the  thing 
as  his  own,  is  not  favored  as  affecting  a  property  transfer. ^ 

§  270.  Property  Transfer  may  pass  for  Certain  Purposes 
only;  Rule  as  to  Creditors,  etc. —  The  doctrine  of  property 
transfer  in  chattels  not  specific  becomes  still  further  compli- 
cated by  the  circumstance,  often  indicated  by  the  authorities, 
that  the  ownership  may  designedly  pass  for  some  purposes, 
and  not  for  others.  Thus,  under  certain  contracts  presented 
for  judicial  consideration,  the  buyer  may  be  plainly  saddled 
with  the  risks  of  loss  before  the  goods  come  to  his  possession, 
while  yet  it  is  doubtful  whether  the  rights  of  property,  the 
full  privileges  of  ownership,  have  passed  to  him.^  Again, 
it  is  a  principle  supported  by  many  American  authorities, 
that  title  to  personal  property  may  have  passed,  as  between 
the  parties  to  the  contract  of  sale,  and  nevertheless,  for  want 
of  an  actual,  visible,  and  substantial  change  of  possession, 
may  be  pronounced  invalid  against  the  seller's  creditors,  and 
liable  to  attachment  by  them,  or  against  hand  fide  third 
parties  for  value,  on  the  ground  that  one  gains  a  fictitious 
credit  with  the  public  by  seeming  to  be  the  owner  of  that 
which  does  not  in  fact  belong  to  him.* 

1  See  Goddard  c.  Binney,  115  Mass.  Shaw  v.  Smith,  48  Conn.  306  ;  First 
450.  Nat.  Bank  v.  Crowley,  24  Mich.  492. 

2  §§  223,  257,  263.  But  the  general  rule  in  England  and 
"  Cf ;  opinions  of  judges  in  Calcutta     America  is,  that  the  continued  pos- 

Co.  ■».  De  Mattos,  32  L.  J.  Q.  B.  322  ;  session  by  the  seller  of  goods  he  has 

Castle  V.  Playford,  L.  R.  5  Ex.  165 ;  sold  is  a  fact  going  to  show  fraud 

Martineau  v.  Kitohing,  L.  E.  7  Q.  B.  upon  creditors,  hut  not  such  a  fraud 

436  ;  Stock  ».  Inglis,  10  App.  Cas.  263.  per  se.    Benj.  Sales,  bk.  3,  pt.  2,  c.  2, 

*  See  Birge  v.  Edgerton,  28  Vt.  §  4 ;   Martindale  v.  Booth,  3  B.  & 

291  ;    Lewis  v.  Swift,   54  111.   436  ;  Ad.  498 ;  2  Kent  Com.  5l5 ;  infra, 

Miller  v.  Garman,  69  Penn.  St.  134 ;  c.  16. 
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CHAPTER  IV. 

seller's  reservation  of  the  jus  disponendi. 

§  271.  Ho^v  the  Seller  may  reserve  the  Dominion  of  the 
Thing.  —  Before  passing  from  tlie  subject  of  property  trans- 
fer in  chattels,  specific  and  non-specific,  it  is  proper  to  notice 
how  our  general  rules  of  construction  may  be  affected  by  the 
seller's  reservation  of  rights  which  are  inconsistent  with  an 
intention  on  his  part  of  absolute  and  immediate  surrender 
of  ownership  to  the  buyer.  The  seller  naturally  seeks  pay- 
ment for  his  goods  before  finally  parting  with  them,  and  acts 
accordingly,  however  much  he  may  choose  to  disguise  the 
motive,  out  of  delicacy  towards  his  customer.  This  holding 
back  of  the  seller's  title  is  known  in  the  courts  as  the  seller's 
reservation  of  the  jus  disponendi,  and  the  rules  apply  usually 
to  goods  the  subject  of  bargain  between  parties  who  are  far 
apart,  and  to  unspecified  goods  ordered  by  the  buyer  rather 
than  to  specific  property  ;  and  though  the  seller's  usual  rea- 
son for  holding  his  right  of  ownership  is  to  secure  his  price, 
he  may  doubtless  pursue  the  same  course  from  other  motives. 

It  cannot  be  too  often  repeated,  in  the  course  of  our  pres- 
ent investigation  as  to  the  leading  consequences  of  a  contract 
of  sale,  that  intention  of  the  parties  is,  after  all,  the  funda- 
mental inquiry ;  that  all  the  roads,  however  circuitous,  lead 
to  the  same  centre ;  and  hence  that  the  final  issue  in  any 
case  becomes  a  simple  one  of  fact,  for  which  very  reason 
legal  rules  of  presumption  must  often  appear  contradictory. 
It  follows  that,  notwithstanding  one  may  have  ordered  chat- 
tels to  be  sent  him,  which  the  seller  has  fully  appropriated 
to  the  contract,  —  in  other  words,  notwithstanding  a  bargain 
of  specific  goods  has  been  made  between  the  parties,  —  the 
property  therein  cannot  pass  to  the  buyer,  so  long  as  the  sel- 
ler's act  with  reference  to  the  chattels  is  such  as  to  repel  the 
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usual  inference.  The  act  of  appropriation  is,  under  such 
circumstances,  said  to  be  provisional  or  conditional ;  and  it 
is  often  a  nice  question  to  determine  whether  appropriation 
in  a  certain  case  is  of  this  character  or  an  absolute  one.^ 

S  272.  Rule  of  Reservation  applies  especially  to  Delivery 
through  -a.  Carrier.  —  The  cases  under  the  present  head  are 
arranged  with  especial  reference  to  the  method  of  making 
delivery  through  a  carrier.  In  the  delivery  of  ordered  goods 
to  a  common  carrier,  as  we  have  shown,  or  to  the  buyer's 
own  agent,  or  to  the  buyer  himself,  the  presumption  is,  that 
appropriation  is  an  accomplished  fact,  so  that  the  title  has 
finally  passed  to  the  buyer.  ^  Placing  the  goods  in  the  buy- 
er's own  receptacle  (whether  it  be  on  board  his  vessel,  or 
into  sacks,  casks,  or  the  like,  furnished  by  him),  or  where 
the  buyer  had  agreed  to  take  them  —  is  a  strong  circum- 
stance indicative  of  an  executed  intention  to  appropriate  on 
the  seller's  part.^  But  it  would  be  dififerent  where  the  seller 
sends  goods  not  ordered,  in  the  hope  of  inducing  a  sale;  for 
that  delivery  to  a  carrier  which  charges  a  purchaser,  as  de- 
livery to  him  from  the  seller,  must  have  been  under  some 
express  or  implied  authority  from  the  purchaser.* 

§  273.  The  Same  Subject ;  where  Bill  of  Lading  is  taken  out. 
— Now,  supposing  the  seller,  in  sending  goods  by  a  vessel  or 
other  carrier,  to  have  taken  out  a  bill  of  lading  or  similar 
document,  a  new  circumstance  is  presented.  The  rule  of 
presumption  becomes  this :  that  the  carrier  thereby  agrees 
to  take  the  goods  as  bailee  for  the  person  whose  name  is 
therein  indicated  as  the  one  for  whom  the  goods  are  to  be 
carried ;  ^  and,  this  bill  being  made  out  to  the  seller  or  order, 

1  Benj.  Sales,  bk.  2,  c.  6.  *  Cobb  v.  Arundel,  26  Wis.  553. 

^  Supra,  §  264.    This  rule  extends  ^  Brandt  v.  Bowlby,  2  B.  &  Ad. 

to  a  delivery  made  to  a  warehouse-  932 ;  "Wilmshurst  v.  Bowker,  7  M.  & 

man    for    the    buyer.      Hunter   v.  Gr.  882  ;  EUershaw  v.  Magniac,  6  Ex. 

"Wright,    12   Alleu,    548.     And  see  570 ;   Benj.  Sales,  bk.  2,  o.  6  ;  Wait 

post,  Delivery,  c.  7.  •».  Baker,  2  Ex.  1 ;  Key  v.  Cotesworth, 

»  See  Aldridge  v.  Johnson,  7  E.  &  7  Ex.  595 ;  Merchants'  Nat.  Bank  v. 

B.  885 ;    supra,   §   264  ;    Coleridge,  Bangs,  102  Mass.  295  ;  Dows  v.  Nat. 

C.  J.,  in  Ogg  V.  Shuter,  L.  R.  10  Exchange  Bank,  91  U.  S.  618; 
C.  P.  159 ;  Washburn  Iron  Co.  v.  Griffith  v.  Ingledeyr,  6  S.  &  R.  429 ; 
Eussell,  130  Mass.  543.  Blanchard    v.  Page,    8    Gray,    281 ; 
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the  carrier's  engagement  is  primd  fade  to  carry  the  goods 
for  and  on  account  of  the  seller,  to  be  delivered  to  him  in 
case  it  should  not  be  assigned  or  indorsed  ;  but  if  it  should, 
then  to  his  assignee  or  indorsee.^  On  the  other  hand,  taking 
out  the  bill  of  lading  in  the  buyer's  name  affords  presumptive 
evidence  on  the  seller's  part  of  an  intent  to  transfer  the  title. ^ 

This  rule  of  presumption  holds  good,  even  though  the 
goods  be  delivered  on  what  might  be  termed  the  buyer's 
own  vessel ;  the  question  being  not  one  of  a  carrier's  au- 
thority from  the  buyer,  but  whether  the  captain  or  other 
carrier  took  the  goods  with  the  qualification  which  the  seller 
had  the  right  to  impose  before  delivering  them  at  all.*  But 
no  fraudulent  procurement  of  bills  of  lading  in  his  favor  can 
avail  the  seller  to  obstruct  the  acquisition  of  title  in  the 
buyer.* 

The  primd  fade  case  afforded  by  the  circumstance  of  tak- 
ing out  a  bill  of  lading  to  the  seller's  order  may  be  rebutted 


Shepherd  v.  Harrison,  L.  R.  4  Q.  B. 
196  ;  s.  c.  L.  R.  4  Q.  B.  493 ;  s.  o. 
L.  E.  6  H.  L.  116  ;  Halliday  v.  Hamn- 
ton,  11  Wall.  560 ;  Marine  Bank  v. 
■Wright,  48  N.  T.  1 ;  Ward  v.  Taylor, 
66  111.  494. 

1  lb.  The  above  doctrine  is  ap- 
plied in  a  leading  English  case,  where 
the  seller  had  agreed  with  the  cus- 
tomer for  pajrment  of  price  on  deliv- 
ery of  the  bill  of  lading.  The  bill 
of  lading,  made  out  to  the  seller's 
order,  was  brought  to  the  customer, 
and  presented  unindorsed  ;  the  latter 
made  sundry  objections  to  the  sale ; 
and  when  he  finally  offered  the  price, 
and  said,  "I  accept,"  the  seller  re- 
fused to  take  his  money  and  indorse 
over,  but  took  the  bill  from  the 
counter  and  presently  sold  the  goods 
to  another  customer,  indorsing  the 
bill  to  him.  The  goods  afterwards 
arrived  in  port,  and,  their  mafket 
value  having  risen  considerably,  the 
first  customer  went  and  took  part  of 
the  cargo ;  but  the  court  held  that, 
by  reserving  the  jas&'sponendi  under 


the  bill  of  lading,  the  seller  had  been 
enabled  to  defeat  the  sale,  and  that 
the  second  customer  could  sue  the 
first  in  trover  as  owner  of  the  cargo. 
Wait  V.  Baker,  2  Ex.  1. 

There  is  no  rule  of  law,  which,  in 
absence  of  usage,  obliges  the  seller  of 
goods  who  delivers  them  to  a  rail- 
road company  to  be  first  transported 
on  their  road,  and  thence  forwarded 
by  the  company  on  a  steamboat  to 
the  purchaser,  to  take  out  an  "in- 
ternal bill  of  lading,"  and  send  it 
to  the  purchaser  at  or  about  the  time 
of  despatching  the  goods ;  nor  re- 
quiring a  railroad  company  to  give  a 
bill  of  lading  for  goods  delivered  them 
for  transportation.  Johnson  v.  Stod- 
dard, 100  Mass.  306.  See,  as  to  bills 
of  lading,  1  Sch.  Pers.  Prop.  §§  321, 
471. 

2  Supra,  §  264. 

s  Wait  V.  Baker,  2  Ex.  1 ;  Turner 
V.  Liverpool  Docks,  6  Ex.  543  ;  Falk 
V.  Fletcher,  18  C.  B.  n.  s.  403. 

*  Ogle  V.  Atkinson,  5  Taunt.  759. 
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by  proof  tliat  the  seller,  though  pursuing  this  form,  did  so 
with  the  intent,  nevertheless,  of  divesting  himself  of  the 
rights  of  property.  Thus,  where  a  seller  had  indorsed  the 
bill  of  lading  to  the  buyer  specially,  sending  it  to  his  own 
agent,  and  the  goods  were  lost  before  the  bill  was  delivered 
to  the  buyer,  it  was  held  upon  the  facts  that  the  buyer  must 
bear  the  loss ;  the  contract  being  here  to  ship  the  goods  "free 
on  board."  ^  It  is  not  always  easy,  however,  to  reconcile 
such  cases  with  those  following  the  ordinary  rule,  unless  it 
be  explained  by  the  manifest  reluctance  of  the  courts  to  make 
a  seller's  precautionary  measures,  taken  simply  for  securing 
his  rights,  redound  to  the  advantage  of  the  other  party,  so 
as  to  exempt  him  from  the  ordinary  risks  of  transit.  Chief 
Justice  Cockburn  has  observed  upon  this  discrepancy,  that 
there  is  much  reason  for  holding  in  some  of  the  cases  that 
while  the  property  had  vested  in  the  buyer  the  seller  re- 
tained possession,  with  a  lien  for  the  purchase-money.  ^ 

§  274.  The  Same  Subject;  where  Bill  of  Lading  is  accompa- 
nied by  Draft  for  the  Price.  —  Sometimes  a  bill  of  lading  is 
accompanied  by  a  bill  of  exchange,  drawn  by  the  seller  upon 
the  buyer  for  the  price,  his  expectation  being  that  the  bill 
of  exchange  will  be  accepted  concurrently  with  a  vesting 
of  property  under  the  indorsed  bill  of  lading.  The  effect  of 
such  a  transaction  is  to  make  delivery  of  the  bill  of  lading 
ineffectual  for  divesting  the  seller  of  his  right  of  owner- 
ship in  the  goods,  unless  the  price  is  adjusted  by  the  buyer's 
simultaneous  acceptance  of  the  bill  of  exchange ;  and  if  the 
buyer  declines  such  acceptance,  he  has  no  right  to  keep  as 
his  own  either  the  bill  of  lading  or  the  goods  which  they 
represent.  Shepherd  v.  Harrison  is  a  late  decision  upon  this 
point,  which  presents  an  able  exposition  of  the  whole  law  of 
jus  disponendi  reservations,  as  viewed  by  the  highest  tribu- 
nals of  Great  Britain.  The  House  of  Lords  and  Courts  of 
Exchequer  Chamber  and  Queen's  Bench  concurred  in  opinion 

1  Brown  v.  Hare,  3  H.  &  N.  484 ;  84 ;  Hobart  v.   Littlefleld,  13  B.  I. 

s.  c.  on  appeal,  4  H.  &  N.  822.    And  341. 

see  Van  Casteel  v.  Booker,  2  Ex.  2  Cockburn,  C.  J.,  in  Shepherd  v. 

691 ;  Joyce  v.  Swan,  17  C.  B.  n.  s.  Harrison,  L.  R.  4  Q.  B.  196. 
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as  to  tlie  effect  of  a  bill  of  lading  when  accompanied  as  above ;  ^ 
and  the  same  rule  prevails,  doubtless,  in  this  country.^ 

Upon  bills  of  exchange,  with  bills  of  lading  thus  attached, 
advances  are  frequently  made  by  third  parties,  by  way  of  a 
loan  on  the  security  of  the  merchandise  ;  and  the  pith  of  the 
matter  is,  that  the  party  who  discounts  the  bill  of  exchange 
for  the  seller,  upon  security  of  the  bill  of  lading,  acquires 
property  in  the  chattels  therein  described,  subject  to  an  ac- 
ceptance of  the  draft  by  the  buyer  ;  and  he  succeeds  to  the 
rights  of  the  shipper.^ 

Where  goods  are  delivered  to  a  carrier  with  a  bill  of  lading 
in  the  name  of  the  seller  indorsed  to  the  buyer,  to  be  deliv- 
ered only  on  payment  of  the  draft,  the  ownership,  with  its 
rights  and  risks,  remains  with  the  seller  until  the  draft  is 
paid ;  but  when  payment  is  made,  the  ownership  vests  in  the 
buyer.* 

§  275.  Iiimitations  of  this  Reserved  Dominion  Doctrine.  — 
Concerning  the  property  in  chattels  sold  on  condition  that 
they  shall  be  paid  for  on  delivery,  we  shall  speak  in  the  next 
chapter.  Nor  should  this  reservation  by  the  seller  of  the  ju» 
disponendi  be  confused  with  the  seller's  lien  and  special  right 
of  stoppage  in  transitu,  in  certain  cases  of  a  buyer's  insol- 

1  Shepherd  v.  Harrison,  L.  R.  4  to  the  bank,  the  transaction  may, 
Q.  B.  196 ;  s.  c.  L.  R.  4  Q.  B.  493 ;  agreeably  to  the  apparent  mutual 
s.  c.  L.  R.  5  H.  L.  116.  And  see  11  intent,  import  that  the  bill  of  lading 
Q.  B.  D.  372 ;  English  cases  cited  shall  not  be  delivered  to  the  drawee 
next  section.  until  the  draft  is  actually  paid.   Secu- 

2  Halllday  v.  Hamilton,  11  Wall,  rity  Bank  v.  Lutgen,  29  Minn.  363; 
560 ;  Marine  Bank  v.  Wright,  48  N.  Farmers'  Bank  v.  Logan,  74  N.  Y. 
Y.  1.  568 ;  115  Mass.  224,  230  ;  Emery  v. 

8  Marine  Bank  v.  Wright,  48  N.  Y.  Irving  Nat.  Bank,  25  Ohio  St.  360. 

1  ;   HaHiday  v.  Hamilton,  11  Wall.  A  bill  of  lading  is  the  representative 

560.    And  see  Nat.  Bank  of  Com-  of  the  goods  for  which  it  is  given, 

merce  v.  Merchants'  Nat.  Bank,  91  and  its  delivery  will  pass  the  title. 

U.  S.  92  ;  1  Sch.  Pers.  Prop.  §§  471,  Nor  will  this  effect  be  changed  where 

472.     The  legal  import  of  such  trans-  the  bill  accompanies  a  draft  drawn 

actions  is  a  sale  to  the  person  upon  upon  a  third  party.    Skilling  v.  BoU- 

whom   the  drafts   are  drawn   upon  man,  73  Mo.  665. 
credit,  to  be  perfected  by  his  accept-  *  Dows  v.  Nat.  Exchange  Bank,  91 

ance  of  the  draft.    But  where  the  U.  S.  619;  Tread  well  v.  Packing  Co. , 

seller  himself  takes  the  draft  and  bill  13  Fed.  Rep.  22  ;  Newcomb  v.  Boston 

of  lading  and  gets  a  bank  to  discount  &  Lowell  R,.,  116  Mass.  230.  And  see 

the  draft, transferring  both  documents  Sch.  Bailments,  §  507. 
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,  t 

vency ;  ^  for  this  reservation  is  something  more  than  a  lien.^ 
The  seller's  exercise  of  the  jus  disponendi  is  in  pursuance  of 
a  reservation  consistent  only  with  the  intention  on  his  part  to 
preserve  his  rights  of  ownership.  It  is  most  strenuously  in- 
sisted, under  the  latest  authorities,  that  all  the  surrounding 
circumstances  are  material  to  an  issue  of  this  kind ;  that  the 
judges  sit  like  jurymen,  to  weigh  all  the  evidence,  and  deter- 
mine, as  a  fact,  whether  the  intention  was  to  transfer  or  with- 
hold the  seller's  rights  as  owner. 

The  stipulation  for  payment  upon  a  bill  of  lading  is  a 
strong  circumstance  against  the  divesting  intent ;  but  its 
effect  is  subject  to  countervailing  circumstances  in  the  buy- 
er's favor,  such  as  a  special  stipulation  for  delivery  "  free  on 
board,"  part  payment,  the  tenor  of  the  invoices  and  bills  of 
lading,  the  fact  of  placing  the  goods  in  the  buyer's  receptacle, 
and  so  on.^  Delivery  of  a  bill  of  lading,  with  the  intent  to 
pass  the  property,  has  that  effect,  certainly  in  some  of  our 
States,  without  even  the  technical  indorsement.*  The  latest 
cases  well  illustrate  the  impossibility  of  compressing  the  law 
on  this  whole  subject  into  any  exact  system  of  rules ;  inten- 
tion of  th^  parties  is  still  the  controlling  principle.^ 

1  This  right  is  considered,  post,  the  circumstances,  upon  immediate 
c.  14.  acceptance.    Upon  appeal,  however, 

2  See  1  C.  P.  D.  47.  this  decision  was  reversed.    1  C.  P.  D. 
»  See  Ogg  V.  Shuter,  L.  R.  10  C.  P.     47.     See  also  Gabarron  v.  Kreeft,  L. 

159  ;  opinions  in  Shepherd  v.  Harri-  R.  10  Ex.  274.     Mirabita  v.  Imperial 

son,  supra.  Ottoman  Bank,  3  Ex.  D.  164,  favors 

*  City  Bank  v.  Rome,  &o.  K.  R.  the   idea   that  if   the    drawee  first 

Co.,  44  N.  Y.  136  ;  1  Sch.  Pers.  Prop,  declines  to  accept  the  draft,  but  suh- 

§§  471,  472.  sequently  tenders   the  amount  and 

5  See  Ogg  V.  Shuter,  L.  R.  10  C.  P.  demands  the  bill  of  lading,  his  title 

159,  where,  upon  the  facts,  it  was  to  the  goods  becomes  complete, 
decided  that  the  buyer's  refusal  to         As  to  whether  delivery  "  C.  O.  D." 

accept  the  draft  presented  with  the  to  the  carrier  is  a  reservation  of  jus 

bill  of  lading  until  he  could  verify  disponendi  to  the  seller,  or  merely  of 

the  cargo  did  not  prevent  the  prop-  possession  until  payment,  see  post, 

erty  from  passing.    The  seller's  agent  §  396. 
here  acted  harshly  in  insisting,  under 
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CHAPTER   V. 

CONDITIONS  IN  SALES. 

§  276.  Conditions  Precedent  to  Transfer  of  Property.  —  The 
leading  rules  of  construction  which  have  been  pointed  out 
in  the  three  preceding  chapters  receive  constant  allusion 
from  the  courts  as  operating  by  way  of  a  condition  precedent 
±0  the  transfer  of  property.  Thus,  the  proposition  that  prop- 
erty in  a  specific  chattel  does  not  presumably  pass  while 
something  remains  to  be  done  by  the  seller  to  put  it  into  a 
deliverable  state,  is  stated  by  Judge  Blackburn  as  affording  a 
presumption  that  the  performance  of  the  thing  shall  be  taken 
as  a  condition  precedent  to  the  vesting  of  the  property.^  So 
is  the  genuineness  of  the  thing  sold,  or  its  actual  existence, 
frequently  spoken  of  as  a  condition.^  In  sales,  too,  which 
require  payment  on  delivery,  sales  by  description,  and  the 
like,  there  is  much  to  be  found  in  the  books  about  an  implied 
condition  in  the  contract,  —  not  to  speak  of  those  more  obvi- 
ous, because  more  clearly  expressed,  conditions  of  sale  which 
parties  are  always  free  to  introduce  when  they  will,  as  an 
element  of  their  mutual  assent.  That  we  may  entertain  clear 
ideas,  if  possible,  upon  what  has  become  doubtless  a  very 
perplexing  branch  of  the  law  of  sales,  and,  indeed,  of  con- 
tracts generally,  let  us  briefly  advert  to  some  of  the  leading 
principles. 

§  277.  Conditions  under  General  Law  of  Contracts ;  Rule  of 
Mutual  Intent.  —  I.  As  to  conditions  generally.  The  modern 
rule  on  the  subject  of  conditions  in  contracts,  and  the  only 
one,  however  indefinite  and  unsatisfactory  it  may  be,  which 
appears  to  reconcile  the  numerous  conflicting  cases  under  this 

^  Supra,  §  248 ;  Blackb.  Sales,  161,  162.  And  see  Benj.  Sales,  bk.  2,  c.  3, 
passim.  '  lb. 
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head,  is  that  the  mutual  intent  of  the  parties,  as  shown  hy 
the  facts  in  any  given  case,  must  ultimately  prevail ;  a  pria- 
ciple  which  runs  through  the  whole  subject  of  property  trans- 
fer in  chattels  hy  sale,  as  our  preceding  chapters  indicate. 
Mr.  Parsons  observes  on  this  point,  that  it  would  be  difficult, 
and  perhaps  impossible,  to  lay  down  rules  which  would  deci- 
sively determine  the  vexed  question ;  but,  he  adds,  the  late 
rule  is,  that  it  must  depend  upon  the  intention  of  the  parties, 
to  be  collected  in  each  particular  case  from  the  terms  of  the 
agreement  itself,  and  from  the  subject-matter  to  which  it 
relates.^ 

§  278.  stipulations  in  an  Executory  Contract, -whether  Depend- 
ent or  Independent.  —  Any  executory  contract  between  two 
parties  will  be  found,  upon  analysis,  to  be  made  up  of  stipu- 
lations ;  the  one  engaging  to  do  one  or  more  things,  and  the 
other  likewise  engaging  in  return.  Though  these  stipula- 
tions may  not  all  have  been  expressed  in  so  many  words,  they 
are  nevertheless  there,  and  are  inferable,  at  least,  from  the 
nature  and  subject-matter  of  the  contract,  which  may  be 
more  or  less  complex,  according  to  circumstances.  Now,  in 
construing  the  stipulations  of  any  given  agreement,  the  ques- 
tion will  occur,  whether  certain  stipulations  are  independent, 
or  mutual  (that  is  to  say,  dependent');  whether  that  which 
one  of  the  parties  has  engaged  to  do  must  be  performed  abso- 
lutely, and  independently  of  the  other,  or,  on  the  other  hand, 
depends  upon  the  performance  by  the  other  party  of  his 
corresponding  engagement.  If  the  stipulation  be  one  of  the 
former  kind,  or  independent,  the  party  is  bound  to  perform 
what  he  has  undertaken  to  do,  without  reference  to  the  other 
party's  discharge  of  his  own  obligation ;  and,  conversely,  any 
breach  thereof  on  his  part  will  not  justify  the  other  party  in 
repudiating  the  contract  altogether,  but  simply  enables  him 
to  maintain  a  cross-action  for  damages.  But  in  stipulations 
of  the  latter  kind,  or  dependent,  the  dependence  of  the  one 
party's  engagement  upon  the  corresponding  engagement  of 

1  2  Pars.  Contr.  2d  ed.  525-527.  684 ;  Cutter  v.  Powell,  6  T.  K.  320  ; 

And  see  ih.  528,  529 ;  Benj.  Sales,  bk.  2  Sm.  Lead.  Cas.  17-66 ;  Story  Sales, 

4,  pt.  1 ;  Jones  v.  Barkley,  2  Doug.  §§  262,  253. 
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the  other  is  so  thorough,  that  performance  on  the  one  side  is 
a  condition  precedent  to  performance  on  the  other. ^ 

No  precise  words  are  necessary  to  render  a  stipulation  con,- 
ditional  and  dependent  r£|,ther  than  independent;  nor  does 
the  collocation  of  words  in  an  instrument  settle  the  question ; 
and  the  only  practical  difference  between  oral  and  written 
contracts  in  this  respect  is,  that  the  one  class  usually  calls 
for  interpretation  by  the  court,  and  the  other  by  the  jury. 
The  evident  sense  and  meaning  of  stipulations,  as  to  depend- 
ence or  independence,  must  be  gathered  from  a  careful  con- 
sideration of  the  whole  agreement,  its  nature,  and  the  various 
things  contemplated  for  performance :  in  sales,  from  a  due 
regard  to  the  entire  transaction,  in  its  nature  and  objects,  as 
viewed  on  both  sides. ^  Moreover,  the  self-same  expression, 
which,  under  one  state  of  facts,  would  be  construed  into  a 
mere  independent  stipulation,  might,  under  another,  prove  a 
condition  precedent  of  the  most  momentous  sort ;  as,  in  the 
latter  instance,  if  one  engages  to  send  goods  by  a  vessel 
described  as  "  an  American  vessel,"  not  because  there  was 
mutual  indifference  felt  on  the  point  of  the  ship's  nationality, 
but  so  as  to  avoid  the  danger  of  confiscation  in  time  of  a 
European  war  by  sending  under  a  different  flag.^ 

§  279.  Precedence  of  Conditions  vrbere  Stipulations  are 
dependent ;  Concurrent  Conditions.  —  Where  stipulations  are 
mutual  and  dependent,  the  precedence  of  the  condition  is 
frequently  to  be  inferred  from  the  order  of  time  in  which  the 
transaction,  as  truly  intended  by  the  parties,  requires  per- 
formance ;  a  test  which,  of  course,  must  be  applied  naturally, 
and  not  in  any  forced  sense.*    Thus,  if  the  goods  are  to  be 

1  2  Pars.  Contr.  528,  529.    The  two  M' Andrew  v.  Chappie,  L.  R.  1  C.  P. 

kinds  are  often  hard  to  distinguish,  as  643. 

Mr.  Benjamin  illustrates  from  English  ^^  See  2  Pars.  Contr.  525-527  ;  Jones 

decisions  relative  to  charter-parties,  v.  Barkley,  2  Doug.  684-691,  per  Lord 

where  a  stipulation  that  a  vessel  will  Mansfield;  Shaw,  C.  J.,  in  Cad  well 

sail  or  receive  cargo  on  a  day  named  v.  Blake,  6  Gray,  402 ;  Story  Sales, 

is  held  to  be  conditional,  while  stipu-  §  252  ;  Schwoerer's.  Boylston  Market, 

lations  that  the  vessel  shall  sail  with  99  Mass.  285. 

all  convenient  speed  are  regarded  as  '  See  Williams,  J.,  inBehn  v.  Bur- 
independent.    Benj.  Sales,  bk.  4,  pt.  ness,  3  B.  &  S.  761. 
1 ;  Seeger  v.  Duthie,  8  C.  B.  n.  s.  46 ;          *  lb. 
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sent  on  trial,  and  subject  to  the  buyer's  approval,  delivery  by 
the  seller  becomes  a  condition  precedent  to  his  recovering 
payment  of  the  price. ^  So,  if  a  manufacturer  agrees  to  make 
a  machine  after  a  certain  model  to  be  furnished  by  his  cus- 
tomer, the  customer's  engagement  to  furnish  a  model  comes 
first  in  point  of  time,  and  is  a  condition  precedent  to  the  ful- 
filment of  the  seller's  engagement  to  manufacture. ^  And  it 
is  a  familiar  rule  of  construction,  that  where  a  day  is  ap- 
pointed for  doing  any  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  promise  by  the  other  party  is  to  be  per- 
formed, the  latter  may  bring  action  thereon  before  his  own 
performance,  which  is  not  a  condition  precedent ;  otherwise, 
if  the  day  fixed  is  to  happen  after  the  performance,  since  his 
performance  would  then  be  deemed  a  condition  precedent.^ 

But,  once  again,  where  the  stipulation  of  one  party  is  to 
be  performed  at  the  same  time  with  the  stipulation  of  the 
other,  these  are  concurrent  conditions ;  and  the  party  who 
would  maintain  an  action  must  show  performance,  or  an  offer 
of  performance,  on  his  own  part.  Of  this  rule  a  striking 
illustration  is  afforded  in  the  sale  of  goods  for  cash  on  deliv- 
ery, —  a  subject  to  be  presently  discussed.* 

§  280.  How  far  a  Stipulation  may  affect  the  Whole  Considera- 
tion.—  But  there  is  still  another  point  to  be  here  considered  ; 
namely,  the  extent  to  which  a  stipulation  may  affect  the  con- 
sideration of  the  whole  contract :  and  this  subject  is  perhaps 
the  hardest  of  all  to  reduce  to  rule.  It  is  justly'maintained 
by  the  courts,  that  even  though  a  stipulation  were,  under 
ordinary  circumstances,  to  be  deemed  a  condition  precedent, 
yet  the  acceptance  by  the  other  party  of  a  substantial  part  of 
that  which  was  to  be  performed  on  this  side  should  change  it 
into  an  independent  promise  ;  in  other  words,  that  one  who 
receives  a  partial  consideration  should  not  be  relieved  from 
performance  of  his  own  engagement  merely  because  he  has 
not  received  the  whole.     Mutual  promises,  which  go  to  the 

1  See  Moss  v.  Sweet,  16  Q.  B.  493.     v.  Powell,  6  T.  E.  320 ;  2  Sm.  Lead. 

2  Savage  Man.  Co.  ».  Armstrong,  Cas.  17-66 ;  Benj.  Sales,  bk.  4,  pt.  1. 
19  Me.  147.  4  lb. ;  Dana  v.  King,  2  Pick.  155 ; 

3 1  Wms.  Saunders,  320  6  ;  Cutter     infra,  §  292. 
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whole  consideration  on  both  sides,  are  mutual  conditions  prec- 
edent ;  but  a  promise  which  goes  only  to  a  part  of  the  con- 
sideration is  rather  an  independent  stipulation,  damages  for 
its  breach  affording  the  injured  party  sufficient  indemnity, 
under  the  usual  contingencies.^ 

§  281.  General  Maxim  that  Each  Party  should  strictly  per- 
form in  Turn;  Bzceptions.  —  The  general  maxim  which  the 
courts  apply  to  conditional  contracts  is,  that  one  party  who 
would  hold  the  other  bound  must  show  that  he  has  fully 
performed  to  the  letter  every  condition  precedent  which  the 
contract  by  its  terms  put  upon  himself,  save  only  (1st)  so  far 
as  the  other  party  has  prevented  or  waived  performance  of 
such  condition  ;  to  which  exception  may  be  added  (2d)  cer- 
tain other  cases  where  performance  has  become  impossible 
through  circumstances  independent  of  the  other  party's  con- 
duct.2 

§  282.  Ezception  ^trhere  Other  Party  prevents  or  -waives  Per- 
formance. —  As  to  the  first  exception,  which  grows  out  of  the 
opposite  party's  own  acts  and  conduct,  it  is  clear  law  that  an 
obstruction  of  performance,  which  renders  one's  act  of  per- 
formance impossible,  puts  the  obstructing  party  at  fault,  and 
renders  him  liable  for  the  consequences.  Hence,  as  it  is  tersely 
stated,  the  performance  of  a  condition  precedent  by  the  plain- 
tiff, which  has  been  rendered  impossible  by  the  defendant's 
neglect  or  default,  "is  equal  to  performance."^  So,  too,  a 
positive,  absolute  refusal  by  one  party  to  carry  out  the  terms 
of  the  contract,  or  conduct  which  in  effect  renders  his  own 
promise  incapable  of  performance,  is  held  to  exempt  the 
other  party  from  going  through  the  idle  ceremony  of  tender- 
ing performance  of  the  condition  precedent  which  the  con- 
tract exacted  of  him;  and,  whether  we  regard  such  conduct 
as  amounting  to  prevention  of  performance,  or  an  implied 
waiver  on  the  part  of  the  opposite  party,  he  who  has  bound 
himself  to  the  performance  of  a  condition  precedent  is  re- 

^Benj.  Sales,  bk.  4,  pt.  1 ;  Cutter  =  Cutter  v.  Powell,  supra;  Benj. 

V.  Powell,  2  Sm.  Lead.  Cas.  17-66 ;     Sales,  bk.  4,  pt.  1. 
Heilbutt  V.  Hickson,  L.  R.  7  C.  P.  '  Ashhurst,  J.,  in  Hotham  v.  East 

450.  India  Co.,  1  T.  E.  645. 
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lieved  from  fulfilling  the  engagement  when  the  other  pre- 
vents him  from  fulfilling  it.^ 

And  that  there  may  be  an  express  waiver  of  the  condition 
by  the  one,  so  as  to  excuse  performance  by  the  other,  is  a 
natural  sequence  from  the  fundamental  proposition  that  par- 
ties to  a  contract  may  rescind  and  modify  its  terms  at  pleas- 
ure by  mutual  consent.  But  the  mere  assertion  by  one  party 
that  he  will  not  or  cannot  carry  out  his  own  engagement,  or 
stand  by  the  contract,  is  not  so  positive  an  obstruction  as 
relieves  the  other  from  tendering  performance  of  his  own 
stipulated  condition  precedent :  before  he  may  sue  as  for 
breach  of  contract,  there  must  be,  at  all  events,  a  clear  and 
distinct  refusal,  and  this,  under  most  circumstances,  to  the 
extent  of  putting  its  retraction  out  of  the  question.^ 

S  283.  Ezception  as  to  Impossibility  from  Ezternal  Circum- 
stances. —  As  to  our  second  exception,  —  an  impossibility  of 
performance  under  the  circumstances,  independently  of  the 
other  party's  conduct,  —  the  law  is  to  be  laid  down  with 
great  caution.  Impossibility  of  performance  is  still  at  the 
root  of  the  matter ;  but,  unlike  the  case  of  impossibility  re- 
sulting from  the  acts  of  .the  other  party,  the  loss  here  must, 
in  general,  fall  upon  him  who  had  engaged  without  sufficiently 
guarding  himself  against  the  contingency.  The  party  cannot 
perform,  it  is  true  ;  yet  the  law  still  regards  him  as  bound  by 
his  promise,  and  refuses  to  relieve  him  from  the  harsh  conse- 
quences which  ensue  from  non-performance.*  Particularly 
does  this  hold  good  when  a  contingency  happens  which  a 
prudent  man  might  have  provided  against,  such  as  a  stipula- 
tion to  have  a  vessel  ready  to  receive  a  cargo  by  a  certain 
day,  the  party  making  no  reservation  for  possible  delays  in 
getting  her  into  the  pier  ;  or  a  contract  to  deliver  coal  with 
a  certain  despatch,  which  is  made  regardless  of  the  circum- 

1  Cutter  V.  Po-well,  supra';  Benj.  Wall.  36;  Shawn.  Life  Insurance  Co., 
Sales,  bk.  4,  pt.  1 ;  Sumner  v.  Parker,     69  N.  Y.  286. 

36  N.  H.  449 ;  Smith  v.  Lewis,  26  » Benj.  Sales,  bk.  4,  pt.  1 ;  Rugg 

Conn.  110.  V.  Minet,   11   East,  210 ;  Taylor  v. 

2  Frost  V.  Knight,  L.  R.  5  Ex.  322  ;  Caldwell,  3  B.  &  S.  826  ;  Dexter  v. 
7  Ex.  311;  Burtis  v.  Thompson,  42  Norton,  47  N.  Y.  62 ;  Knowles  i>.  Dab- 
N.  Y.  246  ;  Smoot  v.  United  States,  15  ney,  105  Mass.  437. 
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stances  that  a  frost  setting  in  might  preclude  the  intended 
despatch.^ 

But  how  shall  we  apply  the  rule  in  the  more  remote  and 
unforeseen  exigencies  ?  It  is  the  English  doctrine  that  im- 
possibility of  performance  arising  from  the  inherent  nature 
of  the  thing,  or  so  rendered  by  the  act  of  God,  sufficiently 
excuses  the  engaging  party  for  non-performance  ;  for,  as 
Judge  Blackburn  remarks,  there  is  an  implied  condition  that 
the-  impossibility  which  arises  from  the  perishing  of  the 
person  or  thing  shall  excuse  the  performance. ^  This  tacking 
of  an  implied  condition  upon  an  expressed  condition  prece- 
dent is,  perhaps,  a  roundabout  way  of  saying  that  if,  upon 
reasonable  construction  of  the  whole  contract,  it  appears 
that  any  impossibility  occasioned  under  such  circumstances 
must  have  been  mutually  understood  beforehand  to  exempt 
from  performance,  the  binding  force  of  the  stipulation  will 
be  limited  accordingly.  To  this  latter  result  the  best  of  the 
American  authorities  appear  to  tend,  in  harmony  with  the 
English.  But  that  the  "act  of  God,"  so  called,  —  meaning 
usually  inevitable  accident,  or,  better  still,  an  irresistible 
disaster  without  human  agency,* — ought,  as  a  matter  of 
course,  to  exempt  from  performance,  is  expressly  denied  in 
the  courts  of  some  of  the  United  States  ;  and  there  are 
certainly  contracts  involving  exposure  to  some  special  peril 
or  hazard,  which  could  hardly  be  so  construed  upon  implica- 
tion, without  too  greatly  encouraging  laxity  on  the  part  of 
those  who  might  have  foreseen,  and  should  have  made  ex- 
press reservation.* 

1  See  Kearon  v.  Pearson,  7  H.  &  24,  29.  A  legal  impossibility,  it  is 
N.  386 ;  Earlier  v.  Hodgson,  3  M.  &  frequently  observed,  excuses  a  party 
S.  267.  from  performance.     This,   however, 

2  Taylor  v.  Caldwell,  8  B.  &  S.  826  ;  as  it  may  be  surmised,  not  so  much 
Howell  V.  Coupland,  L.  K.  9  Q.  B.  for  the  reason  that  some  intervening 
467  ;  1  Q.  B.  D.  258.  statute  renders  a  lawful  performance 

'  Schoul.  Bailm.  §  410.  impossible  by  means  beyond  the  cod- 

*  See  Mill  Dam  Foundry  v.  Hovey,  trol  of  the  parties  themselves,  as  be- 

21  Pick.  441,per  Shaw,  C.  J. ;  Knowles  cause  contracts  are  well  presumed  to 

p.  Dabney,  105  Mass.  437 ;  Knight  v.  carry  the  implication  on  both  sides, 

Bean,  22  Me.  531 ;  Harmony  v.  Bing-  that,  if  the  law  of  the  country  shall, 

ham,  2  Kern.  106 ;  60  N.  Y.  487,  490,  before  full  performance,  render  a  con- 

491 ;  Jones  v.  United  States,  96  U.  S.  ditional  stipulation  on  either  side  un- 
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§  284.  Restatement  of  Exceptions  to  Performance  of  Con- 
dition Precedent.  —  The  strict  rule,  which  requires  every 
party  bound  to  a  condition  precedent  to  fully  perform  what 
he  has  without  express  qualification  undertaken  to  do,  might 
then,  upon  the  whole,  be  pronounced  subject  to  these  two 
leading  exceptions,  —  (1)  a  mutual  modification  or  rescission, 
suggested  by  the  other  party's  waiver  ;  (2)  the  impossibility 
of  performance  by  one  under  circumstances  which,  upon  a 
reasonable  interpretation  of  the  whole  contract,  may  well  be 
thought  to  have  constituted  a  -mutually  understood  exemp- 
tion from  performance. 

§  285.  Conditions  as  a  Doctrine  in  the  Law  of  Sales ;  Con- 
ditions Precedent  and  Concurrent.  —  II.  To  apply  the  fore- 
going principles  to  contracts  of  sale.  It  is  an  elementary 
principle,  that,  where  there  is  a  condition  precedent  or  con- 
current embodied  in  a  contract  of  sale,  upon  the  performance 
of  which  the  transfer  of  property  depends,  the  buyer  will 
acquire  no  property  in  the  thing  before  that  condition  has 
been  fulfilled;  the  right  of  ownership,  notwithstanding 
delivery  of  the  chattel,  continuing  in  the  seller  meanwhile, 
even  against  the  buyer's  creditors. ^  This  is  in  full  accord- 
ance with  the  jus  disponendi  and  other  doctrines,  already 
set  forth  at  length,  and  will  presently  be  exemplified  stUl 
more  fully.  Other  conditions  precedent  on  the  buyer's  part 
than  that  of  payment  may  doubtless  be  introduced ;  nor  is 
it  always  the  transfer  of  property  which  furnishes  the  cor- 
responding stipulation.     Thus,  a  contract  for  the  sale  and 

lawful,  its  performance  shall  not  be  loading  abroad,  under  a  shipping  con- 
attempted.  The  promise  to  do  an  tract,  can  claim  no  exemption  from 
illegal  act  is,  of  course,  without  legal  full  performance  because  of  merely 
force;  and  presumptions  are  naturally  foreign  local  regulations  closing  the 
against  the  intention  of  assuming  un-  port.  See  Barker  ii.  Hodgson,  3  M. 
lawful  engagements.  1  Salk.  198  ;  &  S.  267  ;  Kirk  v.  Gibbs,  1  H.  &  N. 
Davis  V.  Gary,  15  Q.  B.  418  ;  Benj.  810.  But  see  Ford  v.  Cotesworth,  L. 
Sales,  bk.  4,  pt.  2 ;  Baily  v.  De  Ores-  R.  4  Q.  B.  127. 
pigny,  L.  R.  4  Q.  B.  180.  But  il-  i  2  Kent  Com.  497  ;  Benj.  Sales, 
legality,  as  understood  of  laws  ot  bk.  2,  c.  3  ;  Bishop  v.  Shillito,  2  B.  & 
regulations  of  a  foreign  power,  does  Aid.  329  ;  Shepherd  v.  Harrison,  L.  E. 
not  cut  so  deeply ;  and  there  are  4  Q.  B.  196,  493  ;  s.  c.  L.  R.  S  H.  L. 
instances  where  a  party  bound  to  the  116  ;  Strong  v.  Taylor,-  2  Hill,  326 ; 
condition  precedeiit  of  loading  or  un-  Story  Salies,  §  250. 
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delivery  of  unspecified  clover-seed,  expressly  stipulating 
that  bags  shall  be  furnished  by  the  purchaser,  imposes  upon 
the  latter  the  condition  precedent  of  furnishing  bags  within 
the  time  fixed  for  delivery ;  delivery  being  the  engagement 
next  in  order.  The  seller  need  not  demand  the  bags  ;  and 
the  fact  that  the  seller  had  not  the  seed  on  hand  at  any  time 
would  not  have  excused  the  purchaser  from  tendering  the 
bags,  and  discharging  a  duty  which  he  had  bound  himself 
strictly  to  perform  as  a  prerequisite  to  the  sale  and  delivery. i 
It  is  a  familiar  rule  that  delivery  and  payment  are  concur- 
rent and  mutually  dependent  conditions  ;  and  that  where  the 
seller  would  recover  against  a  buyer  for  non-performance  he 
must  not  only  be  ready  but  must  offer  and  make  tender ;  and 
so  correspondingly  with  a  buyer .^ 

§  286.  Condition  where  a  Third  Party  must  first  perform, 
etc.  —  The  same  strict  rule  as  to  conditions  precedent  will 
apply  wherever  by  the  terms  of  the  bargain,  as  made  by  the 
parties,  something  essential  is  to  be  first  done  by  some  third 
party. 

Thus,  as  we  have  seen,  a  sale  contract,  made  dependent 
upon  a  price  to  be  fixed  hereafter  by  valuers,  will  render  it 
essential  that  the  valuers  act,  before  the  bargain  can  be  pro- 
nounced a  valid  one.^  So  would  it  be  with  a  sale  of  goods 
subject  to  the  inspection  or  approval  of  some  person  mutually 
designated  by  buyer  and  seller ;  and  such  a  condition  prece- 
dent must  be  complied  with  before  the  property  in  the 
chattels  can  vest  in  the  buyer.*  Or  where  a  chattel  is  sold, 
subject  to  the  test  of  a  third  person  as  to  whether  it  accom- 
plishes the  intended  purpose.^     And,  again,  where  payment 

1  Eussell  V.  Witt,  38  Ind.  9.  And  M.  &  W.  786 ;  Benj.  Sales,  bk.  4,  pt. 
see  Thompson  v.  Ray,  46  Ala.  224 ;  1  ;  Dustan  v.  McAndrew,  44  N.  Y. 
Lowry  v.  Barelli,  21  Ohio  St.  324.  72 ;  Nofsinger  v.  King,  71  Mo.  149. 

2  See  Hanson  v.  Slaven,  98  Cal.  ^  Robbins  v.  Clark,  129  Mass.  145. 
377.  The  decision  of  such  third  person  is 

'  Supra,  §  215 ;  Vickepsti.  Vickers,  in  the  nature  of  an  award,  and  binds 

L.  R.  4  Eq.  529 ;  Nutting  i>.  Dickin-  buyer  and  seller,  unless  assailable  for 

son,  8  Allen,  540 ;  Button  v.  Pearce,  fraud.    lb. ;    Batterbury  v.  Vyse,  2 

26  Ark.  382.  H.  &  C.  42.    But  if  either  party  col- 

*  Brogden    v.  Marriott,    2    Bing.  lu(ies  with  such  third  person,  or  by 

N.  C.  473 ;  Thumell  v.  Balbimie,  2  his  own  wrongful  act;  makes  it  im- 
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is  to  depend  upon  the  measurement  or  computation  of  a 
certain  expert,  or  a  third  party's  certificate,  or  the  stipula- 
tion is  for  payment  into  the  hands  of  a  designated  deposi- 
tary, or  in  some  specified  manner, — in  all  such  cases,  if  the 
stipulation  be  really  put  by  way  of  a  prerequisite,  the  party 
who  claims  must  show  performance  of  the  condition,  in  ac- 
cordance with  the  mutual  understanding.^  And  the'  hon- 
est decision  by  such  third  party  in  pursuance  of  a  mutual 
reference  is  final.^  The  refusal  of  such  third  party  to  under- 
take the  responsibility  which  buyer  and  seller  have  sought 
to  put  upon  him,  simply  leaves  the  sale  parties  without  a 
bargain ;  for  even  if  he  accepts  the  trust,  and  then  fails  to 
perform  it,  the  question  is  merely  one  of  remedies  to  be  pur- 
sued against  him,  for  obstructing  the  sale.*  And  if,  to  avoid 
such  a  predicament,  the  sale  contract  leaves  a  chance  for 
substitution  in  case  the  designated  party  refuses  to  act,  —  as 
in  a  sale  made  expressly  "subject  to  the  inspection  of  A., 
or  other  mutually  satisfactory,"  —  neither  contracting  party 
has  the  right  to  call  for  the  substitute  until  A.  has  refused 
or  neglected  to  act.* 

It  is  sometimes  mutually  agreed  that  the  property  shall 
vest  primarily,  not  in  the  buyer,  but  in  some  third  party;  a 
convenient  method  of  securing  those  who  have  become  sure- 
ties or  indorsers  for  the  buyer,  until  final  payment  of  the 
price  on  maturity  of  the  obligation.^  And  there  are  other 
instances  where  the  co-operation  of  a  third  person  is,  from 
the  nature  of  the  case,  needful,  before  the  buyer  can  acquire 
title  in  the  goods  sold  him.® 

§  287.  Exceptions  as  to  'Waiver  and  Impossibility  consid- 
ered.—  But  to  conditions  contained  in  a  sale   contract  the 

possible  for  the  third  party  to  act,  »  Jenkins  v.  Beetham,   15  C.  B. 

the  injured  party  has  his  remedies  189 ;  Thompson  v.  Ray,  46  Ala.  224. 

for  damage.     See  18  C.  B.  765  ;  Bat-  «  Dustan  v.  MoAndrew,  44  N.  Y. 

terbury  v.  Vyse,  supra.  72.    The  fact  that  A.  was  one  of  the 

1  Mills  V.  Bayley,  2  H.  &  C.  36 ;  sellers  was  here  held  to  be  immaterial 
Roberts  u.  Watkins,  18  C.  B.  sr.  s.  to  the  issue. 

278  ;  Thompson  v.  Ray,  46  Ala.  224.  6  Worthy  w.  Cole,69N.C.  157;  Shef- 

See  Newlan  v.  Dunham,  60  111.  233.  fer  v.  Montgomery,  65  Penn.  St.  329. 

2  Norf singer  v.  Ring,  71  Mo.  149;  e  gee  Perkins  v.  Dacon,  13  Mich. 
Eobbins  v.  Clark,  129  Mass.  145.  81 ;  De  Loach  v.  Hardee,  64  Ga.  94. 
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usual  exceptions  as  to  waiver  and  impossibility  apply.  A 
party  who  on  his  part  has  waived  or  prevented  performance 
must  respond  to  the  other,  notwithstanding.  Thus,  as  al- 
ready shown,  a  buyer  who  has  rendered  the  stipulated  valu- 
ation impossible  by  consuming  the  chattel  renders  himself 
liable  on  a  quantum  valebat,  to  be  fixed  by  a  jury.^  That 
there  may  be  a  mutual  waiver  of  the  condition  cannot  be 
doubted.  So  conduct  which  renders  performance  of  the 
condition  impossible  constitutes  an  exception.  But  impos- 
sibility of  performance  caused  by  the  opposite  party  is  an 
excuse  not  to  be  lightly  accepted,  especially  where  one  has 
his  own  condition  precedent  to  perform. ^ 

Impossibility  of  performance,  owing  to  circumstances  which 
impute  no  fault  to  the  opposite  party,  affords  an  excuse  for 
performance  within  the  same  narrow  and  uncertain  range 
marked  out  for  other  contracts.^  Actual  impossibility  to 
perform,  which  arises  from  extraneous  circumstances  of  ina- 
bility merely,  in  the  particular  instance,  and  does  not  amount 
to  physical  or  moral  impossibility,  —  such  as  the  want  of 
money  to  make  a  stipulated  payment,  or  the  failure  to  find 

1  See  Clarke  v.  Westroppe,  18  buying  nor  delivering,  but  relying 
C.  B.  765 ;  supra,  §  215.  See  also  upon  his  suit  for  damages.  It  was 
Batterbury  v.  Vyse,  2  H.  &  C.  42.  decided  tbat  he  could  recover  noth- 

2  Thus,  in  Smoot  «.  United  States,  ing.  Smoot  v.  United  States,  15 
the  Supreme  Court  of  the  United  Wall.  36.  This  decision  does  not  go 
States  decided  against  a  government  to  sustain  the  government  in  making 
contractor,  on  the  ground  that  he  such  arbitrary  changes  of  its  con- 
was  not  justified  in  throwing  up  his  tracts ;  most  probably,  had  the  in- 
contract  and  claiming  damages  as  specting  ofBcers  insisted  on  the  new 
for  refusal  on  the  part  of  the  govern-  rules  to  the  extent  of  declining  the 
ment  to  be  bound  by  its  agreement,  acceptance  of  horses  tendered  under 
The  contract  was  for  horses,  to  be  the  contract,  or  of  clearly  and  une- 
delivered  subject  to  a  certain  kind  of  quivooally  refusing  to  perform  their 
inspection  on  the  part  of  government  part  of  the  bargain,  the  contractor 
officers.  New  rules  were  promulgated  would  have  won  his  suit;  but  his 
pending  a  performance,  requiring  a  error  lay  in  presuming  too  readily 
more  stringent  inspection  to  be  ap-  that  the  contract  was  broken,  and  so 
plied  to  contracts  of  this  character  ;  failing  to  do  what  was  first  in  order : 
but  the  contractor,  instead  of  tender-  namely,  to  procure  and  bring  for- 
Ing  horses  to  be  inspected  in  the  ward  horses  for  inspection,  a  plain 
manner  previously  agreed  upon,  condition  precedent  to  which  he  had 
abandoned    the    contract  altogether  bound  himself. 

on  ascertaining  the  new  rules,  neither  "  Supra,  §§  282-284. 
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in  the  market  what  was  to  be  delivered, — cannot  excuse  one 
from  the  legal  obligation  to  perform  the  condition,  and  hence 
liability"  in  damages  for  non-performance.  Of  this  a  curious 
instance  is  preserved  in  the  old  English  case,  which  held  a 
foolish  buyer  to  his  bargain,  made  in  ignorance  of  the  rule  of 
arithmetical  progression,  whereby  he  had  bound  himself  to 
pay  a  preposterous  price  for  a  horse  by  doubling  for  every 
consecutive  nail  found  in  the  hoofs ;  ^  though  it  may  be 
doubted  whether  justice  would  at  this  day  push  a  practical 
joke  so  far  as  to  ruin  its  victim,  if  fraud  or  a  want  of  clear 
aggregatio  mentium  on  the  price  could  be  set  up  to  defeat  the 
claims  of  the  6utwitting  party.  So  the  happening  of  a  con- 
tingency which,  from  the  nature  of  the  transaction,  the  party 
binding  himseK  ought  to  have  expressly  guarded  against, 
does  not  relieve  him  from  the  legal  liability  to  perform, 
though  actual  performance  prove  clearly  out  of  the  question.* 
Legal  impossibility,  occasioned  by  the  passage  of  a  statute 
rendering  the  act  illegal,  will  by  the  courts  of  the  country  be 
deemed  a  sufficient  excuse  for  non-performance ;  and  this  in 
furtherance  of  the  local  public  policy.* 

§  288.  The  Same  Subject  —  But  it  is  not  easy  to  trace  the 
limits  of  this  doctrine  further.  Our  modern  law,  to  judge 
from  many  of  the  decisions,  is  less  punctilious  in  respect  of 
impossibility  as  an  excuse  for  not  fulfilling  bargains  than  that 
of  former  days ;  *  and  yet,  while  the  obligor  has  been  relieved 
in  several  instances  on  the  ground  that  performance  had  be- 
come physically  impossible  by  the  act  of  God,  there  are  other 
cases  which  clearly  refuse  to  extend  so  sweeping  a  cause  of 
exemption  to  an  impossibility  occasioned  by  any  human 
agency.^  The  death  of  a  particular  horse,  the  subject  of  sale 
and  delivery  on  a  future  day,  or  the  spoliation  of  a  specific 

1  James  v.  Morgan,  1  Lev.  Ill;  son^^ M.&S. 267,  with  Ford  r.Cotes- 
Thomburn  v.  Whitacre,  2  Ld.  Raym.  -worth,  L.  R.  7  Q.  B.  127,  Kearon  ir. 
1164.  And  see  GUplns  v.  Consequa,  Pearson,  7  H.  &  N.  386,  and  Taylor 
1  Pet.  C.  C.  91.  V.  Caldwell,  3  B.  &  S.  826. 

2  Kearon  v.  Pearson,  7  H.  &  N.  386.  '  ghep.  Touch.  173  ;  Benj.  Sales, 
'Benj.  Sales,  bk.  4,  pt.  1 ;  Baily     bk.  4,  pt.  1;    Mill  Dam  Foundry  v. 

V.  De  Crespigny,  L.  R.  4  Q.  B.  180.        Hovey,  21   Pick.  441 ;   Harmony  o. 
*  For  instance,  cf.  Barker  «>  Hodg-     Bingham,  2  Kern.  99. 
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growing  crop  from  natural  causes  before  the  time  of  gathering 
it,  is  held  to  relieve  the  seller  from  performance  of  the  prom- 
ise to  deliver.^  But  the  destruction  by  fire  of  an  unfinished 
chattel  which  is  being  made  to  order  certainly  does  not  ex- 
empt the  maker  from  his  obligation  to  deliver. ^  It  would 
appear  that  between  the  engagement  to  perform  a  condition 
precedent  as  to  a  specific  and  identified  thing,  and  an 
engagement  to  procure  something  as  yet  unspecified  and 
unappropriated  to  fill  an  order,  there  is  a  wide  difference  of 
decision ;  impossibility  of  performance  being  indulged  as  an 
excuse  in  the  former  rather  than  in  the  latter  instance.  Yet, 
after  all,  the  underlying  principle  of  the  exception  is  found 
in  the  presumed  mutual  understanding  of  the  parties  to  the 
bargain ;  and  to  execute  an  implied  intention,  a  rational 
purpose  with  reference  to  the  stipulation,  under  the  circum- 
stances which  rendered  performance  impossible,  is  the  true 
solution  of  the  difficulty.^  But  even  as  thus  stated,  the  rule 
is  found  quite  capricious  for  practical  application.* 


1  Sbep.  Touch.  173 ;  Howell  v. 
Coupland,  L.  R.  9  Q.  B.  462  ;  1  Q.  B. 
D.  258. 

2  Jones  V.  St.  John's  College,  L.  R. 
6  Q.  B.  115 ;  School  District  v. 
Dauchy,  25  Conn.  530 ;  Jones  v. 
United  States,  96  U.  S.  24;  Booth 
V.  Spuyten  Duyvil  Mill  Co.,  60  N.  Y. 
487.  This  distinction  accords  with 
the  general  law  of  carriers.  See 
Schoul.  Baihn.  §§  410,  411.  But 
some  cases  are  inconsistent  with  the 
law  of  carriers  in  this  respect  as  to 
impossibility  through  act  of  God,  &o. 
See  Dexter  o.  Norton,  47  N.  Y.  62, 
and  Bigler  v.  Hall,  54  N.  Y.  167,  cited 
in  this  section,  post. 

8  See  supra,  §  284  ;  Taylors.  Cald- 
well, 3  B.  &  S.  826.  That  eveil  "  act 
of  God  "  or  other  carrier  excuses  are 
not  accepted  where  the  contract  was 
absolute  in  intent,  see  Bacon  v. 
Cobb,  45  m.  47 ;  Eddy  v.  Clement, 
38  Vt.  486  ;  Harmony  v.  Bingham,  2 
Kern.  99.  But  a  contract  of  sale 
may  expressly  stipulate  for  such  ex- 


cuses.   Raisin  Co.  v..  Barrow  Co.,  97 
Ala.  694. 

*  Two  late  New  York  cases  may 
serve  as  an  illustration ;  in  both  of 
which  the  decision  was  placed  on 
sound  general  principles,  but  the 
state  of  facts,  as  many  would  suppose, 
hardly  warranted  a  difierence  in  legal 
conclusion.  In  the  former  the  con- 
tract was  for  the  sale  and  delivery  of 
six  hundred  and  seven  bales  of  cot- 
ton, to  be  paid  for  on  delivery.  Four 
hundred  and  sixty  bales  were  deliv- 
ered, and  the  remainder  were  acci- 
dentally destroyed  by  fire  without 
fault  or  negligence  on  the  vendor's 
part,  so  that  delivery  became  impos- 
sible. The  court  held  that  the  seller 
was  not  liable  to  the  buyer  for  non- 
delivery of  the  burnt  bales ;  that  im- 
possibility of  performance  was  a  valid 
excuse.  Dexter  v.  Norton,  47  N.  Y. 
62,  decided  by  a  majority  of  the 
court :  four  judges,  against  two  who 
silently  dissented.  Here  it  appeared 
that  each  bale  was  designated  by  a 
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§  289.  stipulations  as  to  Time  of  Performance;  how  far 
Conditional. —  Stipulations  as  to  the  time  of  performance 
under  a  contract  of  sale  are  sometimes,  but  not  invariably, 
in  the  nature  of  conditions  precedent ;  and  the  main  ques- 
tion presented  for  determination  in  controversies  of  this  sort 
is,  whether  time  appears  to  have  been  fairly  understood  be- 
tween the  parties  as  an  essential  element  in  the  performance 
of  the  contract.  To  deliver  the  chattel,  or  have  it  ready  at 
the  precise  time  fixed,  would  be,  under  certain  circum- 
stances, the  gist  of  the  transaction ;  as,  for  instance,  where 
a  fast  boat  is  ordered  in  ample  season,  and  with  special  ref- 
erence, as  both  parties  know,  for  competition  at  a  particular 
race.  But,  on  the  other  hand,  and  under  the  ordinary  cir- 
cumstances attending  sale  contracts,  a  party  who  promises 
to  forward  merchandise  by  a  certain  time,  and  without  any 
notice  from  the  buyer  of  peculiar  reasons  which  necessitate 
prompt  performance,  may  well  be  supposed  to  stipulate  for 
reasonable  punctuality,  rather  than  an  exact  and  literal  ful- 
filment of  his  promise  ;  and  the  prevailing  rule  is  to  punish, 
if  need  be,  only  to  the  extent  of  rendering  the  breach  of 
diligent  performance,  with  respect  to  time,  a  cause  of  action 

particular  mark,  so  that  the  sale  was  ruled  that  impossibility  of  perform- 
reaUy  one  of  specific  chattels,  and  ance  was  no  excuse ;  that  the  con- 
not  of  chattels  awaiting  appropria-  tract  to  deliver  bound  the  seller 
tion  when  the  fire  occurred.  This  absolutely,  and  that,  for  non-delivery , 
decision  was  rendered  in  1871  by  the  he  was  liable  in  damages  as  for  breach 
Court  of  Appeals.  of  a  condition.  This  was  a  sale  of 
The  latter  case  was  decided  about  specific  chattels  as  before ;  and  the 
two  years  later  by  the  Commission  only  important  distinction  between 
of  Appeals  (a  sort  of  auxiliary  tribu-  the  two  cases  appears  to  be,  that  here 
nal  of  last  resort),  and  apparently  the  price  had  been  paid  in  advance, 
without  any  knowledge  of  the  fore-  — a  fact  which  might  have  been 
going  precedent.  Here  the  seller  had  deemed  important  of  itself  in  deter- 
contracted  to  deliver  to  the  buyer  mining  the  mutual  intent  of  the 
certain  logs  lying  at  specified  places,  parties  concerning  the  risk  of  loss 
all  of  which  were  duly  measured,  ap-  pending  delivery  of  the  chattels,  but 
propriated  to  the  contract,  and  paid  to  which  no  particular  attention  was 
for.  But,  before  the  logs  were  rafted,  paid  by  the  court.  Bigler  v.  Hall,  54 
a  portion  was  swept  away  by  a  sud-  N.  Y.  167,  one  judge  dissenting.  Cf. 
den  freshet,  and  lost  without  fault  or  Logan  v.  Le  Mesurier,  6  Moore  P.  C. 
negligence  of  the  seller.  In  a  suit  116  ;  Gilmour  v.  Supple,  11  Moore 
brought  by  the  buyer  to  recover  the  P.  C.  551, 
price  paid  for  the  lost  logs,  it  was 
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for  damages  sustained  by  the  buyer,  like  other  independent 
stipulations  on  the  seller's  part,  and  not  an  occasion  for  justi- 
fying the  buyer  in  rescinding  the  contract  in  toto,  on  the 
ground  that  a  condition  precedent  had  failed. ^  For  to 
justify  usually  such  rescission,  the  real  point  appears  to  be 
that  the  party  in  default  showed  an  intention  to  abandon 
altogether  and  refuse  performance.^ 

On  this  point  the  case  of  Hoare  v.  Rennie,  where  a  court 
justified  the  buyer  in  not  accepting,  on  the  assumption  that 
the  seller's  stipulation  to  deliver  six  hundred  and  sixty- 
seven  tons  of  iron,  to  be  shipped  "  in  about  equal  portions," 
in  each  of  four  consecutive  months,  was  a  condition  prec- 
edent, broken  by  his  failure  to  ship  more  than'  twenty-one 
tons  in  June,  is  questioned  by  the  later  authorities.^  Even 
where  a  stringent  performance  would  be  rightfully  exacted 
under  the  terms  of  the  contract,  acceptance,  or  a  waiver  of 
the  condition  precedent,  might  often  be  inferred  from  the 
buyer's  subsequent  conduct. 

§  290.  Stipulations  as  to  Place  of  Performance ;  hew  far 
Conditional.  —  Similar  considerations  should  apply  to  stipu- 
lations concerning  the  place  of  performance.  Thus,  a  con- 
tract to  sell  cotton  at  a  given  price  to  arrive  at  L.,  per  ships 
from  C,  provided  "the  cotton  to  be  taken  from  the  quay; 
customary  allowances  of  tare  and  draft ;  and  the  invoice  to 
be  dated  from  date  of  delivery  of  last  bale."  It  was  held 
that  this  clause  as  to  place  of  delivery  was  not  a  condition 
precedent  against  the  sellers,  but  a  stipulation  in  their  favor ; 
and  that  the  contract  in  effect  placed  the  cotton  at  the  buy- 

1  Jonassohn  v.  Young,  4  B.  &  S.  And  see  Freeth  v.  Burr,  supra ; 
296  ;  Simpson  v.  Crippin,  L.  R.  8  Renter  v.  Sala,  4  C.  P.  D.  2.39.  See 
Q.  B.  14 ;  Benj.  Sales,  bk.  4,  pt.  1 ;  Rouse  v.  Lewis,  4  Abb.  N.  Y.  App. 
Kirkpatrick  v.  Alexander,  44  Ind.  121,  -where,  upon  facts  showing  ag- 
595;  Rogers  v.  WoodrufE,  23  Ohio  gravated  delay  after  payment  in 
St.  6-32  ;  Story  Sales,  §  310 ;  Brandt  advance,  it  was  held  that  the  buyer 
V.  Lawrence,  1  Q.  B.  D.  344.  need  not  receive  the  goods. 

2  Freeth  v.  Burr,  L. R. 9  C.  P. 208,  The  expression  "to  be  shipped " 
213;  Mersey  Steel  &  Iron  Co.  v.  or  for  "  shipment "  within  a  certain 
Naylor,  9  App.  Cas.  434,  438.  time  refers  naturally  to  placing  on 

»  Hoare  v.  Rennie,  5  H.  &  N.  19,  board  ship.  Bowes  v.  Shand,  2  App. 
doubtedin  Simpson  v.  Crippin,  supra.     Cas.  455. 
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er's  risk  and  charge  from  the  time  of  landing  on  the  quay.i 
Yet  a  stipulation  as  to  the  place  of  performance  is,  under 
proper  circumstances,  to  be  treated  as  a  condition  precedent.? 
§  291.  Sales  upon  ITotice;  Requirement  of  giving  Notice  as 
a  Condition  Precedent.  —  Sales  are  sometimes  niade  "upon 
notice,"  or  with  reference  to  a  designated  time,  or  to  the 
happening  of  some  event,  upon  notice  of  which  an  act  is  to 
be  performed.  Whose  duty,  then,  is  it  to  first  take  notice 
that  the  time  has  come,  or  the  event  happened  ?  This  must 
be  answered  by  reference  to  tile  contract,  which  if  expressly 
requiring  notice  by  one  party  or  the  other  must  be  so  ful' 
filled.  The  general  rule  is,  that  one  who  binds  himself  to 
do  a  thing  at  a  designated  time,  or  on  the  occurrence  of  a 
particular  event,  must  take  notice  at  his  peril,  and  perform 
his  promise  when  the  time  comes  or  the  event  occurs.  If, 
then,  the  sale  be  conditioned  upon  a  delivery  next  Christmas, 
or  (both  parties  residing  in  this  country)  supposing  war 
shall  be  declared  between  France  and  Germany,  the  buyej 
and  seller  are  presumed  to  have  equal  opportunity  of  ascer- 
taining when  the  condition  precedent  must  be  performed; 
and  here  the  party  who  has  engaged  to  perform  the  prece- 
dent act  (or,  in  such  instances,  the  seller)  must  perform  with- 
out awaiting  notice  from  the  other  that  it  is  time.  Still 
more  is  he  bound  to  take  notice,  without  a  previous  intima- 
tion from  the  party  with  whom  he  has  contracted,  whenever 
the  fact  upon  which  the  contract  turns  lies  peculiarly  within 
his  own  knowledge  and  privity.  But  if,  instead,  the  other 
party,  according  to  a  just  interpretation  of  the  contract  as 
they  meant  it,  was  bound  to  give  notice  when  the  time  had 
arrived  or  the  event  happened,  the  giving  of  such  notice  be- 
comes the  real  condition  precedent  of  the  contract  to  which 
other  acts  like  delivery  are  postponed.  When  actual  knowl- 
edge of  the  essential  fact  is  peculiarly  in  the  obligee's  breast, 
and  particularly  where  the  obligee  reserves  to  himself  the 
control  of  the  fact,  so  that  the  exigency  for  performance 
shall  occur  when  he  so  chooses,  and  not  before,  he  is  bound 

1  Neill  V.  Whitworth,  L.  R.  1  C.  P.  a  Thompson  v.  Bay,  46  Ala.  224. 

684. 
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to  give  notice  of  the  fact  before  he  can  compel  the  obligor  to 
perform  his  engagement.^  It  may  be  added,  that  if  a  seller 
agrees  to  deliver  or  a  buyer  to  take  away,  "  on  demand,"  or 
notice  from  the  other  party,'  or  when  the  other  party  is  ready, 
a  reasonable  time  should  be  allowed  him  after  such  demand 
or  notice  for  performing  his  engagement.^ 

§  291  a.  The  Same  Subject ;  where  Either  Party  has  an  Op- 
tion.—  Where  a  contract  for  the  delivery  of  chattels  of  a 
certain  description  from  time  to  time  does  not  bind  to  any 
fixed  limit,  it  is  left  optional  with  either  party  to  put  an  end 
to  the  agreement ;  but  the  party  seeking  to  terminate  should 
give  notice  to  the  other  of  his  intention  in  the  premises,  in 
order  to  effect  this  purpose.^ 

Notice  of  one  kind  or  another  is  required  in  various  other 
cases  which  may  arise  under  the  law  of  sales,  according  as 
an  option  going  to  the  essence  of  the  contract  is  given  to 
buyer  or  seller ;  but  the  same  general  principle  applies  to 
the  whole  subject.* 

§  292.  Property  Transfer  conditioned  on  paying  or  securing 
Price.  —  The  law  of  conditions  precedent  and  concurrent  is 
constantly  invoked  for  determining  the  reciprocal  rights  of 

1  Benj.  Sales,  bk.  4,  pt.  1 ;  Haule  sell  were  perfectly  indefinite  at  his 
■«.  Hemyng,  6  M.  &  W.  454 ;  Vyse  v.  own  option.  Haule  v.  Hemyng,  cited 
Wakefield,  6  M.  &  W.  442 ;  Clough  in  Vyse  v.  "Wakefield,  6  M.  &  W.  454 ; 
V.  Hoffman,  5  Wend.  500 ;  Watson  Vin.  Abr.  Condition,  A.  d.  pi.  15. 
«.  Walker,  23  N.  H.  471;  Haines  «.  "But  no  notice  is  necessary,"  adds 
Tucker,  50  N.  H.  307;  Quarles  v.  Mr.  Benjamin,  "  where  the  particular 
George,  23  Pick.  400.  person  whose  action  is  made  a  condi- 

2  lb.  ;  Sanborn  v.  Benedict,  78  111.  tion  of  the  bargain  is  named,"  — as 
309.  if  in  Haule  v.  Hemyng  the  bargain 

'  Houston,  &c.  R.  Co.  v.  Mitchell,  had  been,  that  the  buyer  would  pay 

38  Tex.  85.     The  nicety  with  which  as  much  as  the  seller  should  get  from 

t^is  burden  of  giving  notice  is  ad-  a  certain  party,  J.  S.  ;  for  here  the 

justed    by  the    courts    is  pointedly  party  bound  to  pay  in  this  event  is 

shown  by  Mr.  Benjamin.     One  of  the  sufficiently  notified  by  the  terms  of 

earlier  English  cases  held  that  one  his  contract  that  a  sale  is  or  will  be 

who  had  sold  a  certain  lot  of  barley,  made  to  J.   S.,   and  agrees  to  take 

to  be  paid  for  at  as  much  as  he  should  notice  of  it :  there  is  a  particular  in- 

sellfor  to  any  other  man,  could  not  dividual  specified,  and  the  seller  is  to 

sue    the    buyer    before   giving  him  exercise  no  option.    lb. ;  Benj.  Sales, 

notice  of  the  price  at  which  he  had  bk.  4,  pt.  1. 

sold  to  others ;  the  reason  being,  that         *  See,  e.g.,  sales  "  to  arrive,"  infra, 

the  persons  to  whom  the  buyer  might  §  314. 
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buyer  and  seller  in  sales  made  on  the  condition  of  paying  or 
securing  the  price.  We  have  seen  that  the  transfer  of  prop- 
erty may,  under  suitable  circumstances,  be  presumed  to  have 
been  completed,  on  the  striking  of  a  bargain  for  specific 
goods,  before  either  payment  or  delivery ;  this  being  the 
modern  law  of  England,  which,  even  before  actual  delivery, 
casts  the  risks  of  title  upon  the  purchaser,  though  he  cannot 
take  the  chattel  away  without  paying  for  it.^  But,  as  we 
have  also  shown,  the  circumstances  of  the  transaction  may  be 
such  as  to  indicate  that  the  seller  agrees  to  transfer  the  prop- 
erty in  consideration,  not  of  the  buyer's  engaging  to  pay, 
but  of  his  actually  paying  or  securing  the  price.^  Now,  in 
this  last  very  common  instance  of  a  sale  for  payment  on 
delivery,  each  party  is  bound  to  the  other  by  concurrent 
condition,  —  the  seller  to  deliver,  the  buyer  to  pay,  —  and 
neither  can  sue  the  other  for  breach  of  contract  without 
averring  that  he  performed,  or  offered  to  perform,  the  con- 
dition on  his  part.^  ^ 

§  293.  Obligation  to  deliver  and  Obligation  to  pay,  as  Con- 
ditions Concurrent,  etc.  —  Independently,  however,  of  the 
question  who  owns  the  goods,  it  is  a  general  ride  in  aU  ex- 
ecutory agreements  for  the  sale  of  chattels,  that  the  seller's 
obligation  to  deliver,  and  the  buyer's  obligation  to  pay  or 
render  equivalent,  are  concurrent  conditions  in  the  nature  of 
conditions  precedent,  and  that  performance,  or  the  offer  to 
perform,  or  a  Teadiness  and  wiUingness  to  do  what  he  was 
prevented  from  doing,  is  a  prerequisite  on  the  part  of  him 
who  would  enforce  the  contract  against  the  other.*  Thus, 
in  Atkinson  v.  Smith,  there  was  a  sort  of  exchange  bargain, 
or  what  would  now  be  styled  a  mutual  agreement  for  cross- 
sales  ;  A.  engaging  to  buy  of  B.  a  lot  of  fleeces,  and  to  take 
in  return  a  lot  of  wooUen  cloths  called  noils,  and  B.  making 

1  Supra,  §  243 ;  Blackb.  Sales,  147-  Williams  ».  Healey,  3  Denio,  863 ; 
149 ;  Benj.  Sales,  bk.  2,  c.  2.  Warren  v.  Wheeler,  21  Me.  484 ;  At- 

2  Supra,  §  244.  kinson  ».  Smith,  14  M.  &  W.  695 ; 
8  Benj.  Sales,  bk.  4,  pt.  1 ;  Rawson     Withers  v.  Reynolds,  2  B.  &  Ad.  882  ; 

«.  Johnson,  1  East,  203 ;  Jackson  v.     Sutton  v.  Campbell,  2  Thomp.  &  C. 
AUaway,  6  M.  &  G.  942.  (N.  Y.  Supr.)  695. 

*  lb. ;  Dana  v.  King,  2  Pick.  155  ; 
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corresponding  engagements.  The  noils  rose  in  price,  and 
B.  refused  to  deliver  them.  A.  sued,  averring  independent 
agreements ;  but  he  was  nonsuited,  the  judges  holding  that 
he  should  have  alleged  his  offer  to  deliver  the  fleeces,  which 
was  a  condition  precedent  to  his  right  to  claim  the  noils. ^ 
But  in  Bishop  v.  Shillito,  where  iron  was  delivered  under  a 
contract  that  certain  bills  outstanding  against  the  seller 
should  be  taken  out  of  circulation,  which  was  not  done,  the 
seller  was  allowed  to  sue  in  trover,  and  recover  what  he  had 
delivered ;  for  such  delivery  of  the  iron  was  to  have  been 
contemporaneous  with  the  redelivery  of  the  bills. ^ 

§  294.  Condition  of  no  Transfer  of  Title  until  Price  is  ad- 
justed. —  The  principle  here  involved  is  constantly  applied, 
in  the  American  authorities,  so  as  to  defeat  the  buyer's  title 
as  owner  where  goods  have  been  delivered  on  an  express  or 
implied  condition  that  the  seller  shall  not  be  divested  of  his 
property  right  therein  until  the  stipulated  price  is  paid  or 
secured.  Thus,  Chancellor  Kent  lays  it  down  emphatically, 
that,  where  there  is  a  condition  precedent  attached  to  a  con- 
tract of  sale  and  delivery,  the  property  does  not  vest  in  the 
purchaser  on  delivery  until  he  performs  the  condition,  or  the 
seller  waives  it ;  and  the  right  continues  in  the  vendor,  even 
against  creditors  and  subsequent  purchasers  of  the  vendee.^ 
And  accordingly  it  is  well  settled,  that  where  goods  are  sold 
and  delivered  on  condition  that  the  property  therein  shall 
not  vest  in  the  buyer  until  the  purchase-money  is  paid  or 
secured,  such  payment  or  adjustment  of  the  purchase-money 
is  a  condition  precedent  on  the  buyer's  part  to  the  transfer 
of  title  to  himself  from  the  seller ;  subject,  of  course,  to  the 
usual  exception  attending  the  performance  of  a  condition 
precedent.*  If  the  condition  precedent  was  plainly  ex- 
pressed in  the  delivery,  all  the  more  surely  will  the  seller's 
condition  be  sustained;  and  it  holds  most  strongly  as  be- 
tween the  sale  parties  themselves. 

1  Atkinson  v.  Smith,  14  M.  &  W.  »  2  Kent  Com.  497.  See  Green  v. 
695.  Rowland,  16  Gray,  58. 

2  Bishop  V.  Shillito,  2  B.  &  Aid.  *  Bishop  v.  Shillito,  2  B.  &  Aid. 
329.  329,  n.  ;  Godts  v.  Rose,  17  C.  B.  229 ; 
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§  295.  The  Same  Subject ;  Condition  sustained  notwithstand- 
ing Delivery.  —  Thus,  if  a  tradesman  sells  goods  payable  on 
delivery,  and  his  servant  by  mistake  delivers  without  receiy- 
ing  the  money,  he  may,  after  a  demand  and  refusal  to  re- 
deliver or  pay,  sue  in  trover  for  the  goods.  ^  The  consignment 
of  a  piano,  too,  by  a  wholesale  to  a  retail  dealer,  on  the  pre- 
vious distinct  understanding  that  the  piano  shall  remain  the 
property  of  the  consignor  until  paid  for,  and,  if  sold,  that  the 
consignee's  agreement  with  the  purchaser  shall  expressly  re- 
serve the  consignor's  right  in  like  manner,  leaves  the  consign- 
or's title  such  that  it  cannot  be  seized  and  sold  in  execution 
upon  a  judgment  recovered  against  the  consignee.^  Wher- 
ever, indeed,  the  sale  is  for  immediate  payment,  and  the 
buyer,  on  getting  the  goods  into  his  own  possession,  refuses 
to  make  the  payment,  the  seller  who  has  not  waived  his  rights 
may  reclaim  them,  notwithstanding  delivery.^ 

What  has  already  been  said  of  the  seller's  reservation  of 
the  jus  disponendi  bears  in  this  same  direction.*  But,  if  the 
sale  be  conditioned  on  payment,  the  seller's  right  is  usually 
conceded  to  extend  even  further.  He  may  actually  deliver 
the  chattel  to  the  buyer,  —  an  act  which,  under  circumstances 
imputing  to  him  no  laches,  no  waiver  of  a  stipulated  right, 
will  not  debar  him  from  pursuing  legal  remedies  afterwards ; 
and  the  situation  of  things  may  be  such  as  even  to  permit  of 
leaving  the  chattel  in  the  buyer's  hands  as  a  sort  of  bailee 
for  a  considerable  period,  in  expectation  of  payment,  without 
the  loss  of  the  seller's  title.     A  liberal  disposition  is  shown 

Brandt  v.  Bowlby,  2  B.  &  Ad.  932 ;  522  ;  7  Blatoh.   648 ;  Empire  State 

Benj.  Sales,  bk.  2,  c.  3  ;  Porter  v.  Type  Co.   v.  Grant,  114  N.  Y.  40 ; 

Pettengill,  12  N.  H.  299 ;  Whitwell  Shireman  v.  Jackson,  14  Ind.  459 ; 

V.  Vincent,  4  Pick.  449  ;  Whitney  v.  Torbes  v.  Marsb,  15  Conn.  384 ;  Clark 

Eaton,  15  Gray,  225 ;  lyier  «.  Free-  v.  Wells,  45  Vt.  4  ;  Wabash  Elevator 

man,  3  Cush.  261 ;  SJtory  Sales,  §  313  ;  Co.  v.  First  Nat.  Bank,  23  Ohio  St. 

Morris  v.  Rexford,  18  N.  Y.  662  ;  Has-  311 ;  Fifield  v.  Elmer,  25  Mich.  48. 
brouck  V.  Lounsbury,  26  N.  Y.  598  ;  i  Bayley,  J.,  in  Bishop  v.  Shillito, 

Little  V.  Page,  44  Mo.  412 ;  Bidgeway  supra. 

V.  Kennedy,  52  Mo.  24 ;  Duncans  v.  ^  Cole  v.  Mann,  3  Thomp.  &  C. 

Stone,  45  Vt.  118 ;  Thompson  v.  Ray,  (N.  Y.  Supr.)  380. 
46  Ala.  224  ;  Paul  v.  Reed,  52  N.  H.  s  Morris  v.  Rexford,  18  N.  Y.  552. 

136 ;  Henderson  v.  Lauck,  21  Penn.  *  Supra,  o.  4. 

St.  859 ;  Booraem  v.  Crane,  103  Mass. 
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by  the  courts  here,  as  in  the  case  of  a  seller's  reservation  of 
the  jus  disponendi,  in  order  that  acts  which  merely  indicate 
the  reposing  of  confidence  in  the  buyer,  especially  in  mere  ex- 
ternals, shall  not  prejudice  the  rights  of  the  seller.^  Thus, 
where  delivery  was  made  in  expectation  of  a  draft  which  the 
buyer  was  to  go  to  the  bank  and  procure,  and  the  seller  was 
put  off  with  the  promise  that  the  draft  would  be  sent  him  at 
once,  it  was  held  that  the  condition  still  remained  in  force  to 
prevent  the  transfer  of  title.^ 

Even  though  the  goods  be  in  possession  of  a  warehouse- 
man or  other  custodian,  no  transfer  of  property,  as  against  the 
seller,  is  effected  by  the  custodian's  entry  of  transfer  on  his 
books  at  the  seller's  suggestion  ;  such  third  party,  as  part  of 
the  transaction,  giving  a  paper  to  that  effect  to  the  seller, 
which  the  latter  presents  to  the  buyer,  to  be  handed  to  him 
only  on  receiving  payxaent :  for  here  the  intention  is,  upon 
the  whole,  manifested  that  the  seller  is  not  to  part  with  the 
goods  until  they  are  paid  for.  This  case  is  quite  unlike  that 
where  a  buyer  takes  a  delivery  order  to  the  custodian,  and 
the  latter  attorns  to  him.^ 

§  296.  The  Same  Subject ;  Rule  applied  where  the  Condition 
is  not  for  Cash  Payment ;  Payment  by  Check,  etc.  —  The  rule 
which  insists  upon  the  performance  of  a  condition  precedent 
applies  not  to  cash  sales  alone;  for,  wherever  delivery  is  made 
upon  express  or  implied  condition  that  the  title  shall  remain 
in  the  seller  until  the  price  is  adjusted  after  a  certain  manner, 
the  buyer's  possession,  being  in  strict  accordance  with  the 
condition,  carries  with  it  no  absolute  right  of  ownership. 
Thus,  where  goods  are  sold  on  six  months,  in  consideration 
of  certain  acceptances,  balance  in  sixty  days,  the  due  transfer 
of  acceptances  to  this  effect  is  a  prerequisite  of  title  to  the 

1  Gibson  v.  Tobey,  46  N.  Y.  637  ;  vation  otjus  disponendi,  —  the  seller 
Tyler  v.  Freeman,  3  Cush.  261 ;  Sage  having  mailed  the  bill  of  lading,  to- 
il. Sleutz,  23  Ohio  St.  1 ;  Johnston  v.  gether  with    the  bill  of    exchange, 
Eicheberger,  13  Fla.  230;   Stone  v.  directly  to  the  buyer.     AndseeGodts 
Perry,  60  Me.  48  ;  post,  as  to  waiver,  u.  Bose,  17  C.  B.  229. 
In  Shepherd  v.  Harrison,  L.  E.  4  Q.  B.  ^  Gibson  v.  Tobey,  46  N.  Y.  637. 
196,  493,  s.  c.  L.  E.  5  H.  L.  116,  this  ^Godts  v.  Eose,   17   C.   B.  229; 
principle  is  applied  in  a  case  of  reser-  Dixon  v.  Yates,  5  B.  &  Ad.  313, 
VOL.  II.                                   20  305 
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goods  in  the  buyer ;  ^  and,  delivery  being  made  upon  the 
stipulation  that  the  buyer  shall  give  his  notes  for  the  price, 
with  or  without  indorsement,  or  that  he  shall  furnish  certain 
securities,  no  title  passes  to  the  buyer  before  full  performance 
of  the  condition.2  So,  too,  where  goods  are  sold  at  a  fixed 
price,  to  be  paid  at  a  certain  future  time,  and  delivered  upon 
this  condition,  the  buyer  acquires  no  title  until  he  has  made 
the  payment.^ 

On  the  other  hand,  where  payment,  is  made  the  condition 
precedent,  the  buyer's  check  does  not  operate  usually  as 
payment  or  adjustment,  in  any  such  sense  as  to  prevent  the 
seller  from  retaking  the  goods  if  such  check  is  not  duly  paid ; 
for  his  delivery  was  conditional  upon  due  payment.* 

§  297.  The  Same  Subject;  Partial  Adjustment  of  the  Price; 
Sale  on  Instalment  Plan.  —  If  the  contract  of  the  parties  be 
such  as  to  indicate  that  the  seller  shall  retain  his  right  of 
ownership  in  the  chattel  after  delivery,  notwithstanding  a 
partial  payment  or  partial  adjustment  of  the  price,  the  con- 
dition of  payment  is  enforceable  to  the  extent  of  rendering 
full  adjustment  a  prerequisite  of  title  acquisition  in  the  buyer. 
Instances  are  found  where  chattels  are  sold  payable  in  instal- 
ments, —  a  plan  which  is  becoming  popular,  in  parts  of  this 
country,  with  reference  to  sewing-machines,  pianos,  and  the 
like.5  Here  the  buyer  stands  usually  as  a  bailee  for  hire 
until  all  the  instalments  are  paid.  Prudence  requires  that 
contracts  of  this  uncertain  description  be  reduced  to  writing, 
so  as  to  show  clearly  the  respective  rights  of  the  parties,  and 
enable  the  courts  to  discriminate  between  a  sale  conditional 

1  Dresser  Man.  Co.  v.  Waterston,  Davis,  125  tJ.  S.  91,  as  to  payment 

3  Met.  9.  l,y  the  buyer's  note  where  the  seller 

"  Euasell  v.  Minor,  22  Wend.  659 ;  has  postponed  delivery. 
Hirsohorn  v.  Canney,  98  Mass.  149 ;  6  Crawoour,  Ex  parte,  9  Ch.  D. 

Stone  V.  Perry,  60  Me.  48  ;   79  Me.  419 ;  23  Ch.  D.  261 ;   Sage  v.  Sleutz, 

^■^2.  23  Ohio  St.  1 ;   Sutton  v.  Campbell, 

8  Little  D.Page,  44  Mo.  412;  Whit-  2  Thomp.  &  C.  (N.  Y.  Supr.^  695; 

ney  v.  Eaton,  15  Gray,  225 ;   Has-  Cole  v.  Mann,  3  Thomp.  &  C.  (N.  Y. 

hrouck  V.  Lounsbury,  26  N.  Y.  598 ;  Supr.)  380  ;  Preston  v.  Whitney,  23 

Fifield  V.  Elmer,  25  Mich.  48 ;  Clark  Mich.  260 ;    Glddey  v.   Altman,  27 

V.  Wells,  45  Vt.  4.  Mich.  206 ;  Goldsmith  v.  Bryant,  26 

*  Nat.  Bank  v.  Railroad  Co.,  44  Wis.  34. 
Minn.    224.     See    also    Davison   v. 
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upon  payment  by  instalments  and  that  which  is  in  truth  a 
mortgage  transaction  or  a  bailment.^  Such  contracts  are  to 
be  construed  according  to  their  tenor  ;  and  if  they  contain 
an  option  to  buy  or  hire  in  favor  of  the  one  party,  or  other 
special  conditions  to  be  observed  by  the  other,  the  court  will 
give  just  scope  to  the  mutual  undertaking.^  In  such  sales 
partial  payments  are  presumably  forfeited  where  there  is  de- 
fault in  the  balance  ;  but  the  written  contract  itself  may  fur- 
nish a  criterion.^ 

§  298.  The  Same  Subject ;  Delivery  carrying  Possession  with- 
out Property ;  how  Possession  is  resumed  by  Seller,  etc.  — 
Sometimes  other  conditions  besides  payment,  or  adjusting  the 
price,  accompany  delivery.*  Nor  are  the  instances  rare  where 
possession,  given  under  the  general  condition  that  no  prop- 
erty in  the  chattel  shall-pass  until  it  is  fully  paid  for,  is  held 
not  to  preclude  the  paramount  title  of  the  original  hond  fide 
seller.^  A  chattel  may  also  be  delivered  with  such  a  condi- 
tion as  to  title  by  sale,  while  meantime  the  purchaser  is  to 
use  it  by  way  of  loan  or  hire,  under  the  mutual  agreement  of 
the  parties.®  While,  too,  a  seller  may  stipulate  for  the  reten- 
tion in  himself  of  a  right  of  property,  which  ought  naturally 

1  See  Rowan  v.  Union  Arms  Co. ,  the  contract  makes  such  payments 
36  Vt.  124 ;  1  Sch.  Pers.  Prop.  §  417 ;  to  a  great  extent  a  sort  of  recompense 
Singer  Machine  Co.  «.  Cole,  4  Lea,     for  use. 

439.     As  to  ships,  see  §§  267,  268.  *  Hill  v.  McKenzie,  3  Thomp.  &  C. 

2  Sumner  v.  Cottey,  71  Mo.  121 ;  (N.  Y.  Supr.)  122;  Dresser  Man.  Co. 
Hine  v.  Roberts,  48  Conn.  267.  The  v.  Waterston,  3  Met.  9 ;  Dyer  v. 
seller  or  letter  of  the  thing  should  be  Libby,  61  Me.  45.  And  see  Allen 
cautious  how  he  attempts  to  replevy  v.  Delano,  55  Me.  113 ;  Buckmaster 
the  thing  upon  default.  See  Meagher  t>.  Smith,  22  "Vt.  113.  For  instance, 
V.  HoUenberg,  9  Lea,  392.  The  con-  possession  of  a  thing  may  be  given 
tract  may  provide  for  resuming  pos-  by  A.  on  the  understanding  that  B. 
session  on  default  at  the  seller's  shall  either  pay  for  it  or  sell  it  on 
option,  in  which  case  he  ought  to  give  A.'s  account.  Holt  v.  Holt,  58  N.  H. 
previous  notice  of  his  intention  to  276. 

exercise  the  option.    Wheeler  Man.  ^  Sage  ■».  Sleutz,  23  Ohio  St.  1  ; 

Co.  V.  Teetzlaff,  58  "Wis.  211.  Deshon    v.    Bigelow,   8  Gray,   159 ; 

8  Colcord  V.  McDonald,  128  Mass.  Cole  v.  Mann,  3  Thomp.  &  C.  (N.  Y. 

470  ;  Fleck  v.  Warner,  25  Kan.  492  ;  Supr.)    380 ;    Powell  v.   Preston,   3 

17  Mass.  606 ;  Latham  v.  Sumner,  89  Thomp.  &  C.  (N.  Y.  Supr.)  644. 
m.  233.     In  some  cases  equity  might         «  Forbes  v.  Marsh,  15  Conn.  384  ; 

allow  some  benefit  for  partial  pay-  Shireman  v.  Jackson,  14  Ind.  459. 
ments  made ,'  but  often  the  sense  of 
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to  carry  with  it  the  right  of  possession,  an  actual  delivery  of 
possession  to  the  buyer  may  be  so  far  incompatible  with  the 
retention  in  himself  of  this  right  of  possession  as  to  render  it 
incumbent  upon  him  to  give  notice,  or  make  some  explicit 
declaration,  before  he  can  retake  the  goods,  and  resume  pos- 
session as  of  right.  ^ 

But,  at  all  events,  a  seller  may  resume  possession  of  his 
chattels  conditionally  sold,  on  putting  the  other  party  at  de- 
fault. The  possession  of  a  purchaser  who  refuses  payment 
upon  getting  possession  of  goods  which  had  been  delivered 
him  in  pursuance  of  an  understanding,  express  or  implied, 
that  payment  and  delivery  should  be  simultaneous,  is  wrong- 
ful ;  and  the  seller  may  reclaim  the  goods  as  his  own,  if  rea- 
sonably prompt  in  asserting  his  rights  in  the  premises. ^  The 
difficulty  arising,  however,  from  a  voluntary  delivery  to  the 
buyer  without  express  assertion  of  the  condition  is,  that  a 
waiver  of  cash  payment  might  be  inferred ;  though  this  is  not 
so  readily  asserted  as  between  the  original  parties,  and  of 
course  such  inference  may  be  repelled  by  the  circumstances 
and  proof  of  usage  or  of  the  contract.^ 

§  299.  Condition  of  no  Title  notwithstanding  Delivery,  ap- 
'  plied  as  against  Buyer's  Creditors.  —  The  condition  precedent 
or  concurrent  thus  imposed  by  the  seller  upon  delivery  wUl 
take  effect,  as  a  rule,  in  every  bond  fide  transaction  against 
not  only  the  buyer,  but  all  who  may  claim  under  him,  in- 
cluding his  attaching  creditors.*    And  since  the  delivery  of 

1  Giddey  v.  Altman,  27  Mich.  206.  v.  Burgett,  40  N.  Y.  314  ;  Stevens  «. 
But  see  Powell  v.  Preston,  3  Thomp.  Brennan,  79  N.  Y.  254 ;  Cole  ». 
&  C.  (N.  Y.  Supr.)  644.  Berry,  42  N.  J.   L.  308  ;    Smith  v. 

2  See  Atkinson  u.  Smith,  4  M.  &  Lozo,  42  Mich.  6  ;  Bigelow,  C.  J., 
W.  695  ;  Withers  v.  Reynolds,  2  B.  in  Coggill  v.  Hartford,  &c.  E.  R.  Co., 
&  Ad.  882  ;  Henderson  v.  Lauck,  21  3  Gray,  545  ;  Sage  v.  Sleutz,  23  Ohio 
Penn.  St.  359  ;  Adams  v.  O'Conner,  St.  1 ;  Duncans  v.  Stone,  45  Vt.  118 ; 
100  Mass.  615  ;  Leven  v.  Smith,  1  Stone  v.  Perry,  60  Me.  48 ;  Thorpe 
Denio,  571 ;  Paul  v.  Reed,,  52  N.  H.  v.  Fowler,  57  Iowa,  541.  A  New 
136  ;  Deshon  v.  Bigelow,  8  Gray,  159 ;  Hampshire  case  may  serve  as  an  ex- 
Eidgeway  v.  Kennedy,  52  Mo.  24.  ample,  so  far  as  a  buyer's  creditors 

*  §§  300,  304.  are  concerned.    A  man  called  at  a 

*  Forbes  v.  Marsh,  15  Conn.  384  ;  store  to  make  some  cash  purchases. 
Paul  V.  Reed,  52  N.  H.  136  ;  Ridge-  He  bought  a  hog,  and  put  it  into  his 
way  V.  Kennedy,  52  Mo.  24  ;  Ballard  wagon  ;    also  some  sugar,  which  he 
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chattels  to  the  buyer  conditional  upon  immediate  payment 
carries  no  attachable  interest  therein  of  which  his  creditors 
can  avail  themselves,  it  follows,  under  the  ordinary  rule  of 
law,  that  the  seller's  title  is  not  extinguished  by  any  tender 
of  the  purchase-money  made  on  the  attaching  creditor's 
behalf  ;  ^  a  consequence  which  is,  however,  averted  by  legis- 
lation in  some  of  our  States,  permitting  the  attaching  credi- 
tor to  make  payment  or  tender  at  once  or  within  the  fixed 
period,  and  so  take  the  buyer's  place  with  reference  to  the 
property.^ 

§  300.  Hule  as  concerns  Sub -purchasers  from  Buyer.  —  But 
a  hardship  is  discovered  when  we  come  to  apply  the  rule  to 
sub-purchasers  from  the  original  buyer  of  chattels  delivered 
into  his  possession.  Any  seller  who  makes  his  title  known 
to  such  parties  in  anticipation  of  a  sub-purchase  may  justly 
claim  the  law's  protection.^  But  how  stands  the  case  as 
against  a  hand  fide  sub-purchaser  who  buys  without  notice 
of  the  original  seller's  claim  of  ownership,  or  of  the  condi- 
tion upon  which  delivery  was  first  made  ?  Here  are  goods 
offered  for  sale  by  one  rightfully  in  possession  :  they  are 
taken  and  paid  for  by  another  in  the  honest  belief  that  the 
transaction  was  legitimate ;  and  the  sub-purchaser  may  in- 
mixed  with  sugar  of  his  own  in  the  Pennsylvania  that  a  sale  and  deliv- 
wagon ;  also  certain  other  groceries,  ery  of  personal  property,  with  an 
the  prices  of  which  were  agreed  upon,  agreement  that  the  ownership  shall 
Then  he  took  out  his  wallet  to  pay  remain  in  the  seller  imtil  the  pur- 
f or  the  whole ;  but,  before  he  could  chase-money  is  paid,  enables  cred- 
deliver  the  money,  a  writ  was  served  itors  of  the  buyer  to  seize  and  sell 
upon  him.  It  was  decided  by  the  it  for  his  debts.  Brunswick  Co.  v. 
court,  that,  upon  this  state  of  facts.  Hoover,  95  Penn.  St.  508.  And  see 
the  sale,  as  it  was  conditioned  upon     next  section. 

a  payment  not  yet  made,  was  incom-  ^  Sage  v.  Sleutz,  23  Ohio  St.  1 ; 

plete,  and  that  the  seller  could  re-  Buckmaster  v.  Smith,  22  Vt.  203  ; 
claim  the  goods  as  his  own.  Paul  Peabody  v.  Maguire,  79  Me.  172. 
V.  Reed,  52  N.  H.  136.  This,  to  be  But  see  §  302,  a. 
sure,  was  not  a  case  of  continuous  ^  Duncans  v.  Stone,  45  Vt.  118.  It 
possession  in  the  buyer  sufficient  to  seems  always  fair  and  sufficiently  just 
have  misled  others  and  induced  a  to  the  seller,  that  the  buyer's  attaching 
false  credit  in  those  with  whom  creditor  should  have  such  a  right ;  for 
he  dealt.  A  stronger  example  is  if  the  seller  obtains  his  price  in  due 
afforded  in. Holt  v.  Holt,  58  N.  H.  season  he  suffers  no  disadvantage. 
276.  The  rule  is  different  in  some  '  See  Dresser  Man.  Co.  v.  Water- 
States.     Thus  it  is  well  settled  in     ston,  3  Met.  9. 
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voke  the  aid  of  an  old  maxim,  that,  where  one  of  two  inno- 
cent parties  must  suffer,  he  should  bear  the  loss  whose 
conduct  occasioned  the  difficulty.  Accordingly,  it  has  been 
not  unfrequently  asserted  in  effect,  and  we  may  perhaps 
regard  the  rule  as  settled  in  some  of  the  United  States,  at 
least  in  cases  of  clear  and  continuous  possession  by  the  buyer 
under  an  apparent  title,  that  the  bond  fide  purchaser  from 
one  to  whom  chattels  as  yet  unpaid  for  were  delivered  by 
the  original  seller  on  the  understanding  that  no  transfer  of 
title  should  take  place  until  payment  was  made,  shall  never- 
theless hold  them  as  his  own  against  the  original  seller,  if 
the  latter's  claim  of  title  were  not  made  known  to  him  before 
his  own  purchase.  1 

Whatever  support,  however,  this  last  proposition  may 
seem  to  have  received  from  some  of  the  earlier  Massachu- 
setts and  New  York  decisions,  must,  in  the  light  of  other 
recent  adjudications,  be  considered  as  withdrawn.^  For  the 
weight  of  American  authority  is  now  decidedly  opposed  to 
such  a  doctrine.  The  arguments  on  both  sides  were  care- 
fully balanced  in  the  able  opinion  pronounced  by  Chief 
Justice  Bigelow  of  Massachusetts,  in  Coggill  v.  Hartford,  ^c. 
R.  R.  Co.  —  a  case  which  ranks  as  a  leading  one  on  the  sub- 
ject. Adverting  to  the  long-settled  rule  as  to  a  sale  and 
delivery  on  condition  of  payment  in  cases  between  buyer 
and  seller,  which  concedes  that  the  seller  has  a  right  to 
repossess  himself  of  the  goods,  both  against  the  buyer  and 
against  his  attaching  creditors,  the  Chief  Justice  proceeds 
to  the  defence  here  set  up,  that  a  valid  title  should  vest  in 
the  bond  fide  purchaser  from  the  original  buyer  notwith- 
standing, since  possession  was  per  se  a  badge  of  fraud. 
That  possession  is  a  badge  of  fraud,  he  continues,  will  not 
suffice  for  argument,  as  compared  with  the  principle  that 
possession  alone  gives   no  right  to  transfer   the  title :   the 

1  Michigan  Central  R.  R.  Co.  v.  ^  See  Hussey  v.  Thornton,  4  Mass. 
Phillips,  60  HI.  190,  per  CMriam ;  Rose  405,  commented  on  in  Coggill  ». 
V.  Story,  1  Penn.  St.  190;  Story  Hartford,  &o.  R.  R.  Co.,  3  Gray,  545 ; 
Sales,  §  313 ;  Hussey  v.  Thornton,  4  "Wait  v.  Green,  36  N.  Y.  556,  ex- 
Mass.  405 ;  Wait  v.  Green,  36  N.  Y.  plained  in  Ballard  v.  Burgett,  40 
556 ;  LeightonB.  Stevens,  19  Me.  154.  N.  Y.  314. 
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title  continues  in  the  seller  until  the  conditions  of  sale  and 
delivery  are  complete.^  Ballard  v.  Burgett,  another  leading 
case,  puts  the  New  York  doctrine  on  substantially  the  same 
firm  footing.  Here  A.  had  sold  oxen  to  B.,  and  giyen  him 
possession,  under  an  agreement  that  the  property  should  re- 
main vested  in  A.  until  B.  made  payment  of  the  price  ;  but 
B.,  before  paying  the  price,  sold  the  oxen  to  bond  fide  third 
persons  without  notice.  It  was  decided,  upon  full  examina- 
tion of  the  authorities,  that  A.  could  recover  the  oxen  from 
such  third  persons  on  the  ground  that  his  title  had  not 
passed»2  Numerous  other  American  decisions  of  earlier  and 
later  date  support  the  same  conclusion  ;  an  important  one  in 
the  Supreme  Court  of  the  United  States  affording  occasion 
for  an  exhaustive  review  of  the  subject  and  its  sanction  to 
this  doctrine  ;  ^.  and  accordingly  we  may  state,  as  decidedly 
the  better  opinion  in  this  country,  that  (excepting,  perhaps, 
the  case  of  negotiable  or  quasi  negotiable  instruments)  a 
sale  of  personal  property  made  by  one  to  whom  the  chattel 
was  delivered  by  the  original  seller  on  condition  that  prop- 
erty should  not  pass  until  the  chattel  was  paid  for,  or  the 
price  duly  adjusted,  confers  no  better  title  upon  a  hand  fide 
purchaser  without  notice  from  the  original  buyer  than  the 
buyer  himself  had,  or  his  attaching  creditors,  or  a  purchaser 
with  actual  notice  of  the  condition  ;  that  against  all  of  these 
the  original  seller  may  with  due  diligence  follow  up  his  rights, 
and  reclaim  the  chattel  as  his  own  for  non-fulfilment  of  the 
condition  annexed  to  the  delivery,  if  it  was  hond  fide  annexed 
and  the  transaction  is  free  from  fraud  on  his  part.*     For  the 

1  Coggill  V.  Hartford,  &c.  R.  R.  Conn.  512 ;  King  v.  Bates,  57  N.  H. 
Co.,  3  Gray,  545.  And  see  Chaser.  446;  Hart  o.  Carpenter,  24  Conn. 
Ingalls,  122  Mass.  381.  427  ;  Bigelow  v.  Huntley,  8  Vt.  151 ; 

2  Ballard  v.  Burgett,  40  N.  Y.  814.  Deshon  v.  Bigelow,  8  Gray,  159 ; 
Cf.  Dows  V.  Kidder,  84  N.  Y.  121 ;  Hirschorn  v.  Canney,  98  Mass.  149 ; 
118  U.  S.  675.  Southwestern  Freight  Co.  v.  Plant, 

8  Harkness  v.  EusseU,  118  U.  S.  45  Mo.  517 ;  Ridgeway  v.  Kennedy, 

663  (1886).  52  Mo.  24 ;  Price  v.  Jones,  3  Head, 

*  Coggill ».  Hartford,  &C.R.R.  Co.,  84;  Baker  v.  Hall,   15  Iowa,   277; 

and  Ballard  v.  Burgett,  supra  ;  Dows  Hotchkiss  ■».  Hunt,  49  Me.  213 ;  Clark 

V.  Kidder,  84  N.  Y.  121 ;  Parker  v.  v.  Wells,  45  Vt.  4 ;  Pifield  o.  Elmer, 

Baxter,  86  N.  Y.  586 ;  Cole  v.  Berry,  25  Mich.  48  ;  Shireman  v.  Jackson, 

42  N.  J.  L.  308  ;  Brown  v.  Titch,  43  14  Ind.  459 ;  Kimball  v:  Jackman,  42 
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original  buyer,  having  no  title  in  himself,  can  pass  none ; 
and,  as  has  been  further  suggested,  any  third  party  who 
knows  that  he  had  come  into  possession  of  the  goods  is 
bound  to  inquire  whether  the  title  acquired  was  that  of 
buyer,  borrower,  or  hirer,  or  in  still  another  capacity .^ 

§  301.  Qualifications  of  this  Rule  as  to  Bou^  Fide  Purchasers 
for  Value ;  Negotiable  Instruments,  etc.  —  Some  qualifications 
of  the  rule  may  still  apply  on  behalf  of  lond  fide  purchasers, 
notwithstanding  the  concessions  we  have  just  stated.  Thus 
it  will  be  admitted  that  the  relations  of  the  original  parties  to 
transactions  like  these  jostle  roughly  the  rights  of  others ; 
since  a  buyer  may  have  the  opportunity  to  set  up  a  fictitious 


N.  H.  242  ;  Little  v.  Page,  44  Mo. 
412 ;  Wangler  v.  Franklin,  70  Mo. 
659.  The  learned  opinion  of  Mr. 
Justice  Bradley  In  Harkness  v.  Eus- 
sell,  118  TJ.  S.  663,  brings  the  doc- 
trine in  its  historical  aspects  fairly 
down  to  1886.  See  authorities  cited,  ib. 

The  right  of  the  seller  upon  condi- 
tion to  pursue  and  recover  his  chattel 
as  against  a  sub-sale  applies  where  he 
sold  a  chattel  conditional  upon  a  price 
payable  by  instalments.  MoCorabs 
V.  Guild,  9  Lea,  81 ;  supra,  §  297 ; 
Sumner  v.  Cottey,  71  Mo.  121. 

But  it  should  be  observed  that  in 
some  States — as,  for  instance,  Penn- 
sylvania —  it  is  still  declared  emphati- 
cally that  a  conditional  buyer  placed 
in  possession,  who  sells  the  thing  to 
a  bon&fide  third  person,  transfers  by 
the  sub-sale  a  valid  title  as  against  the 
original  seller.  Stadtfeld  v.  Hunts- 
man, 92  Penu.  St.  53.  And  as  to 
attaching  creditors  see  preceding  sec- 
tion. But  in  this  State  it  is  otherwise 
ruled  where  the  contract  is  a  bailment 
with  an  additional  right  to  purchase ; 
and  hence  an  effort  on  behalf  of  sell- 
ers to  prove  such  transactions  bail- 
ments and  not  sales.  Chamberlain  v. 
Smith,  44  Penn.  St.  431.  In  Illinois, 
Kentucky,  and  some  other  States,  the 
condition  of  title  transfer  appears  to 
be  sustained  between  the  parties,  but 
not  as  against  bontjide  purchasers  or 
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attaching  creditors,  without  notice. 
March  v.  Wright,  46  111.  487  ;  Vaugh 
V.  Hopson,  10  Bush,  337.  Statute 
provisions  are  found  on  the  subject 
in  some  States.  See  73  Me.  88 ;  48 
Vt.  24 ;  57  Iowa,  541.  And  see  52 
Ala.  94,  572.  The  policy  of  such 
legislation  is  to  discourage  the  evils 
of  false  credit  by  requiring  a  record 
of  title,  in  such  cases  of  conditional 
sales,  as  to  transfer  of  title  ;  or  con- 
structive notice  to  third  parties  as 
under  a  chattel  mortgage  ;  and  it  must 
be  admitted,  in  view  of  the  present 
confusion  and  uncertainty  of  judicial 
results  on  these  points,  that  such 
enactments  are  salutary. 

As  to  remedies  of  the  seller  to  re- 
cover the  goods,  where  the  buyer 
defaults  in  performance  so  that  the 
property  does  not  pass,  see  post,  o.  12. 

1  See  Forbes  v.  Marsh,  15  Conn. 
384.  But  cf.  Leighton  v.  Stevens,  19 
Me.  154,  where  it  is  said  that  in  cases 
of  apparent  ownership  third  persons 
have  a  right  to  consider  the  property 
as  that  of  the  apparent  owner  ;  a  prop- 
osition which  is  doubtless  true,  so  fax 
as  to  render  it  necessary  for  the  orig- 
inal seller  who  claims  adversely  to 
overthrow  such  presumption  as  may 
arise  from  the  first  buyer's  posses- 
sion, and  show  that  the  condition  has 
not  been  performed  upon  which  title 
depended. 
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credit  with  third  persons,  and  tempt  them  to  their  ruin. 
Where,  therefore,  the  original  transfer  of  possession  between 
parties  is  merely  a  dishonest  device,  with  the  semblance  of  a 
sale,  fraud  may  be  alleged ;  and  fraud,  of  course,  must  recoil 
upon  the  guilty  participants.^ 

On  the  ground  of  the  presumed  waiver  of  the  condition, 
furthermore,  other  cases  sustain  a  bond  fide  sub-buyer  against 
the  original  seller ;  for  they  insist  that  a  voluntary  delivery 
to  the  original  buyer,  without  payment  or  an  express  reser- 
vation on  the  seller's  part,  is  presumptively  a  waiver  of  cash 
payment  as  a  condition. ^  On  the  other  hand,  the  best  author- 
ities only  set  up  this  waiver  as  a  presumption  to  shield  the 
lond  fide  sub-buyer ;  and  they  admit  further  that  such  pre- 
sumption may  be  repelled  by  special  contract,  usage,  or  cir- 
cumstantial proof  that  no  such  waiver  was  intended. 

But  a  more  obvious  qualification  grows  out  of  the  law  of 
transfer  pertaining  to  negotiable  and  quasi  negotiable  instru- 
ments.^ It  is  perhaps  on  this  latter  ground,  rather  than 
on  any  direct  dissent  to  the  general  doctrine  of  upholding 
against  the  world  a  seller's  title  pending  fulfilment  of  a  con- 
dition precedent  to  transfer,  that  we  find  some  decisions 
lately  reported,  to  the  point  that  a  seller  who  (besides  con- 
sistently yielding  his  possession  of  the  goods)  makes  over  to 
the  buyer  a  quasi  negotiable  instrument  in  the  nature  of  a 
bill  of  lading,  thus  vesting  the  latter  with  the  full  indicia  of 
ownership,  cannot  afterwards  recover  the  goods  it  represents 
under  a  claim  that  the  goods  were  conditionally  sold,  so  as 
thereby  to  defeat  the  title  of  one  who  has  lond  fide  purchased 
or  advanced  on  the  security  of  the  instrument.*    The  special 

1  See  infra,  as  to  fraudulent  sales,  399 ;  PealDody  v.  Maguire,  79  Me. 
c.  16 ;  Taylor  v.  Pope,  5  Cold.  416.     572.    See  §  304. 

In  such  cases,  possession  is  usually  '  Supra,  §  16 ;  I  Sch.  Pers.  Prop, 

coupled  either  with  an  apparent  power  §  458. 

to  sell  and  exercise  dominion,  super-  *  Michigan  Central  K.  E.  Co.  v. 

induced  by  the  acts  of  the  owner,  or  Phillips,    60    111.    190  ;    Barnard   v. 

by  coupling  the  possession  with  other  Campbell,   55  N.   Y.  456  ;   Western 

indicia  of  title,  such  as  a  bill  of  sale,  Transportation    Co.    v.   Marshall,   4 

bill  of  lading,  &c.  Abb.    N.   Y.    App.   575  ;    Kawls  v. 

2  Freeman  v.  Nichols,  116  Mass.  Deshler,  4  Abb.  N.  Y.  App.  12.  But 
309 ;  Hammett  v.  Linneman,  48  N.  Y,  see  Brand  v.  Focht,  1  Abb.  N.  Y. 
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animus  of  these  decisions  is  to  sustain  such  instruments  ac- 
cording to  their  tenor,  and  protect  their  use  in  the  community 
as  a  suitable  basis  for  merchandise  loans  and  transfers. 

§  302.  Who  is  a  Bont  Fide  Purchaser,  etc.,  in  this  Connec- 
tion. —  We  may  add,  that  a  bond  fide  purchaser  or  transferee 
in  this  connection  is  one  who  advances  or  parts  with  property 
as  a  consideration :  incurring  a  contingent  liability  for  the  first 
buyer,  such  as  indorsing  his  notes  for  the  price,  is  not  enough 
to  place  a  party  upon  this  favored  footing.^  A  transfer  by 
the  buyer  to  secure  or  pay  a  precedent  debt  does  not  render 
the  transferee  a  bond  fide  purchaser  in  this  connection.^ 

§  302  a.  Interests  of  Buyer  and  Seller  before  Breach  of  Con- 
ditions. —  In  such  conditional  sales  the  relations  of  the  parties 
is  a  peculiar  one,  which  is  begt  observed  where  payment  is 
postponed  by  consent.  The  seller  still  retains  an  interest  in 
the  goods  which  he  can  sell  and  transfer,  or  which  may  be 
attached  by  his  creditors,  subject  to  the  buyer's  right  to  pay 
as  stipulated,  whether  at  once  or  upon  postponement,  and  so 
to  retain  the  property.^  The  buyer,  too,  acquires  immediately 
an  interest  in  the  goods,  which  he  can  sell  or  mortgage  before 
breach  of  the  condition ;  and  if  he  does  so,  and  afterwards 
duly  pays  or  renders  the  price  to  the  seller  according  to 
agreement,  or  if  the  seller  waives  such  payment,  the  trans- 
feree's title  from  the  buyer  will  become  perfect  without  any 
new  transaction  or  mortgage  or  bill  of  sale.*  If  goods  are 
wrongfully  taken  from  such  conditional  buyer,  he  may  pur- 
sue the  wrong-doer,  and  recover  the  goods  or  damages.^    As 

App.  185 ;  Dows  v.  Kidder,  84  N.  Y.  s  Benj.  Sales,  6th  Am.  ed.  Ben- 

121  ;  Parker  v.  Baxter,  86  N.  Y.  586  ;  nett's  note,  283  ;  Burnell  v.  Marvin, 

Hirschorn  v.  Canney,  98  Mass.  149.  44  Vt.  277  ;  Everett  v.  Hall,  67  Me. 

Local  statutes  concerning  bills  of  lad-  497;  McMillan  v.  Lamed,  41  Mich. 

ing  sometimes  affect  the  question.  lb.  521 ;  12  Allen,  590. 

And  see  1  Sch.  Pers.  Prop.  cs.  7,  8.  *  Day  v.  Bassett,  102  Mass.  445 ; 

In  some  States  (but  not  in  all)  this  Crompton  v.  Pratt,  105  Mass.  255 ; 

exception  would  be  extended  to  a  122  Mass.  381 ;  Beach's  Appeal,  57 

sub-sale  of   stock  with  a  power  of  Conn.   473;  Carpenter  v.  Seatt,   13 

attorney  indorsed  thereon.    Cherry  B.  I.  477. 

V.  Frost,  7  Lea,  1';  1  Sch.  Pers.  Prop.  6  Harrington  v.  King,  121  Mass. 

§  406.    See  post,  o.  6.  269.     For  merely  as  bailee  with  a 

1  Downs  1).  Belden,  46  Vt.  674.  special  property  one  would  have  this 

^  Stevens  v.  Brennan,  79  N.  Y.  254.  right ;  aside  from  considering  him  a 
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with  tlie  buyer,  so  with  his  sub-buyer,  the  conditional  seller 
cannot  recover  the  goods  or  their  value  before  a  breach  of 
the  condition,  —  as  where  they  were  delivered  on  a  post- 
poned payment  by  the  buyer's  time  note,  —  unless  some  such 
right  was  evidently  reserved  to  him  by  the  contract  of  sale.^ 

§  303.  Conclusion  as  to  Sales  'with  Condition  of  no  Property 
Transfer  until  Payment.  —  Upon  the  whole,  this  subject  is  one 
of  great  perplexity  where  no  statute  is  interposed,  as  wiU 
appear  from  a  further  examination  of  the  admitted  qualifica- 
,  tions  of  our  rule.  Where  there  has  been  no  delivery  of  the 
goods,  the  condition  that  the  property  therein  shall  remain  in 
the  seller  until  payment  or  adjustment  of  the  price  is  readily 
inferred.^  But  a  voluntary  delivery,  raises  the  presumption 
'per  se  that  the  complete  title  passes  unconditionally ;  and  to 
repel  such  a  conclusion,  declarations  and  acts  of  the  parties 
and  circumstances  or  usage,  or  best  of  all  an  express  contract, 
must  be  alleged  to  the  contrary.^  This  presumption  being 
overcome,  and  the  stipulation  proving,  in  fact,  that  notwith- 
standing delivery  the  title  shall  not  pass  until  the  price  is 
paid,  this  understanding  takes  effect ;  yet  it  is  only  as  be- 
tween the  parties  themselves,  apart  from  documents  of  title, 
that  we  find  the  seller's  title  under  such  circumstances  inflex- 
ibly upheld.  With  respect  to  sustaining  the  rule  as  against 
creditors  of  the  buyer  and  bond  fide  purchasers  from  him,  we 
can  claim  only  the  weightier  authority  in  its  favor,  and  must 
admit  that  in  different  States  the  rule  is  differently  applied.* 

§  304.  Exceptions  growing  out  of  Waiver  or  Impossibility. 
—  The  usual  exceptions  noted  with  reference  to  conditions 

conditional  owner.    As  to  the  risk  of  is  fulfilled.     Cf.  Ill  Mass.  355 ;  107 

loss  from  fire  or  other  casualty  with-  N.  C.  49 ;  66  Miss.  49. 
out  fault,  authorities  are  not  clear ;  i  Newhall  v.  Kingsbury,  131  Mass. 

and  the  rule  is  obscured  by  the  pre-  445 ;  Hurd  v.  Tleming,  34  Vt.  169. 
sumption  raised  in  some  cases  that  ^  Tuthill  v.  Bogart,  79  N.  Y.  215. 

the  sole  parties  have   agreed  as  to  The  latest  New  York   cases   (cited 

risks,  or  else  that  the  buyer  was  con-  supra,  §§  299,  300)  show  much  un- 

ditionally  the  owner.     See  §  270.     In  certainty,  so  far  as  judicial  dicta  are 

the  sense  that  such  buyer  is  a  sort  of  concerned,  on  the  subject, 
bailee,  the  seller  should  be  presumed  '  Parker  v.  Baxter,  86  N.  Y.  586. 

liable  in  such  cases ;  and  it  is  he  who  And  see  as  to  waiver,  next  section, 
retains  ownership  until  the  condition  *  See  preceding  note,  §  300. 
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precedent  prevail  likewise  where  goods  are  sold  on  condition 
of  paying  or  securing  the  price;  and  acts  and  conduct  on 
the  seller's  part,  from  which  a  waiver,  express  or  implied,  of 
the  condition  may  be  inferred,  or  which  go  to  render  due 
performance  by  the  buyer  impossible,  wiU  excuse  the  buyer 
from  a  strict  compliance  with  the  condition  precedent,  besides 
debarring  the  seller  of  the  right  to  reclaim  the  goods  as  his 
own.  The  title  thereto  fully  vesting  in  the  buyer,  the  unpaid 
seller's  remedies  become  those  of  an  ordinary  creditor ;  ^  and 
it  is  a  familiar  principle,  that  they  with  legal  demands  against 
a  debtor  who  first  attach  will  take  the  precedence.  Delivery, 
we  have  seen,  is  not  necessarily  a  waiver  of  the  condition  of 
sale  ;  nor  conduct  on  the  seller's  part  which  merely  indicates 
a  disposition  to  repose  confidence  in  the  buyer,  and  carry  out 
the  bargain,  with  all  its  conditions,  in  a  liberal  spirit.^  But 
delivery  is  an  important  circumstance,  nevertheless ;  and  a 
voluntary  delivery  of  the  goods,  and  the  indicia  of  title,  made 
by  the  seller,  with  nothing  said  about  the  price,  is  presump- 
tively a  waiver  of  any  possible  condition  concerning  price,  so 
as  to  render  it  incumbent  upon  him,  under  such  circumstances, 
to  show  that  the  condition  not  only  entered  into  the  contract, 
but  was  never  waived  on  his  part.^  And  to  do  so  successfully, 
he  must  have  pursued  his  right  with  reasonable  diligence 
according  to  the  circumstances ;  following  up  the  buyer  at 
once,  and  without  intermission,  if  the  condition  was  cash 
payment  or  immediate  adjustment  of  the  price  on  delivery ; 
nor  suffering  his  vigilance  to  sleep  after  the  maturity  of  the 
buyer's  obligation,  if  the  allowance  of  time  was  a  part  of 
the  condition.  Thus,  where  goods  were  to  be  paid  for  by 
the  buyer's  note,  and  the  seller  did  not  call  for  it  until  eight 
days  after  the  sale,  this  delay  was  held  to  be  fatal  to  his 
claim  of  title ;  *  and  where  it  was  agreed  that  the  buyer 

1  But  as  to  a  seller's  lien,  &c. ,  see     v.  Baxter,  86  N.  Y.  586  ;  Fuller  v. 
post,  c.  14.  Bean,   34  N.  H.  290  ;   Freeman  v. 

2  Supra,  §  295.  Nichols,   116  Mass.  309 ;    Hammett 
8  See  Leighton  v.  Stevens,  19  Me.     v.  Linneman,  48  N.  Y.  399  ;  Peabody 

154  ;   Farlow  B.  Ellis,  15  Gray,  229  ;     ».  Maguire,  79  Me.  572.    See  §-301. 
Whitney   v.  Eaton,   15  Gray,  225 !         ^  Smith  v.  Bennie,  6  Pick.  262. 
Smith  V.  Lynes,  1  Seld.  41 ;  Parker 
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should  have  possession  and  pay  the  price  within  a  fixed 
period,  and,  after  the  time  had  elapsed,  the  buyer  was  still 
suffered  without  objection  to  retain  possession,  the  court  in- 
ferred assent  to  further  delay  and  a  waiver  on  the  seller's 
part.^  Where,  again,  a  note  was  given  for  the  goods,  stipu- 
lating that  title  should  not  pass  untU.  payment,  a  mortgage 
of  the  goods  afterwards  by  the  buyer  to  secure  such  note, 
imports  a  mutual  waiver  of  the  stipulation. ^ 

But  each  case  must  be  adjudged  on  its  own  merits;  for 
although  waiver  of  the  condition  may  be  by  express  or  im- 
plied acts  and  conduct,  and  while  negligence  unexplained 
justifies  its  inference,  yet  the  essence  of  waiver,  as  one  of 
our  judges  has  well  expressed  it,  is,  after  all,  "voluntary 
choice  not  to  claim  and  not  mere  negligence."^  That  the 
lapse  of  several  days  in  following  up  the  buyer  is  not  con- 
clusive evidence  of  a  waiver  of  condition  on  the  seller's 
part,  appears  from  a  case  where  a  courtesy  in  the  particular 
trade  of  ten  days  for  payment  was  recognized,  so  as  to  en- 
able the  seller  to  replevy  the  merchandise  afterwards  from 
the  buyer's  creditors.*  The  circumstance  that  the  parties 
live  far  apart,  or  transact  business  through  third  parties 
who  have  to  notify  the  principals,  is  also  clearly  material 
in  the  allowance  of  time.^  To  ship  goods,  mailing  to  the 
buyer  at  the  same  time  a  bill  indicating  the  terms  of  _pay- 
ment,  or  a  letter  requesting  him  to  transmit  payment  by 
cash,  check,  or  time  note,  as  the  case  may  be,  is  quite  con- 
sistent with  the  idea  of  enforcing  the  condition,  and  justifies 
the  seller  in  awaiting  the  due  response.®    A  want  of  vigi- 

1  Hutchings  v.  Hunger,  41  N.  Y.  ing.  Soudder  v.  Bradbuiy,  106  Mass. 
155.    And  see  Mixer  v.  Cook,  31  Me.     422. 

340 ;   Bowen  v.  Burk,  13  Penn.  St.  *  Stone  v.  Perry,  60  Me.  48.    But 

146  ;  Soudder  v.  Bradbury,  106  Mass.  a  special  usage  that  no  title  shall  vest 

427  ;   Goldsmith  v.  Bryant,  26  Wis.  before  payment  should  be    strictly 

34.  proved.     Soudder  v.  Bradbury,  106 

2  McCormick    Co.    v.    Lewis,    52  Mass.  422. 

Kan.  358.  ^  Stone  v.  Perry,  60  Me.  48 ;  Whit- 

3  Shaw,  C.  J.,  in  Farlow  v.  Ellis,  ney  v.  Eaton,  16   Gray,  225;   Hir- 
16  Gray,  229.     The  seller's  secret  in-  schom  v.  Canney,  98  Mass.  149. 
tention  that  the  title  shall  not  pass  '  lb. 

on  delivery  will  not  prevent  its  pass- 
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lance  on  the  seller's  part,  permissive  acts  of  negligence,  the 
failure  to  object  to  the  buyer's  retention  of  possession 
where  such  objection  would  have  been  called  for,  all  go  to 
weaken  his  hold  upon  the  goods  as  his  own ;  but  it  is 
rather  his  relaxation  of  proper  effort  under  all  the  circum- 
stances than  the  absolute  lapse  of  more  or  less  time  that 
excludes  his  claim  of  title.  Nor  should  the  character  of  the 
chattel  itself  be  disregarded ;  and  a  delay  which  might  "prove 
fatal  in  the  case  of  goods  easily  taken  back  would  be  more 
readily  excusable  where  the  removal  is  necessarily  attended 
with  expense,  difficulty,  and  injury  to  the  subject-matter.^ 
Still  less  readily  will  the  seller  be  presumed  to  have  intended 
a  waiver,  where  the  buyer's  own  conduct  was  such  as  to 
obstruct  him  in  the  effort  to  procure  an  adjustment  of  the 
price ;  as  in  the  case  of  a  sale,  for  cash  on  delivery,  of  goods 
in  package  which  were  found  to  require  cooperage,  where  the 
buyer,  after  agreeing  that  the  seller  should  send  his  cooper 
to  do  the  needful  work  upon  them,  prevented  the  cooper 
from  working  on  his  arrival,  and  then  refused  payment  of 
the  bill  which  the  seller  thereupon  sent  him.^ 

§  305.  Seller  may  be  estopped  by  his  own  Acts,  etc.,  from 
claiming  Goods  as  his  own.  —  Under  suitable  circumstances, 
the  original  seller  would  be  estopped  by  his  own  representa- 
tions, or  acts  and  conduct,  from  claiming  the  goods  as  his 
own  against  a  third  party  who  had  purchased  them  in  good 
faith  without  knowledge  of  the- non-fulfilment  of  a  condi- 
tion accompanying  delivery.^ 

^  Goldsmith  v.  Bryant,  26  Wis.  34.  free  from    fraud   may  recover   the 

As  to  the  seller's  lien  for  his  price  chattel  from  a  60118  fide  purchaser 

under   such    circumstances,   see    50  from   the    original   buyer,  notwith- 

Wis.  113 ;  c.  14,  post.  standing,  at  the  time  of  original  sale, 

2  Hill  V.  McKenzle,  3  Thomp.  &  C.  the  seller  had  given  to  the  first  buyer 

(N.  Y.  Supr.)  122.    And  see  Tyler  v.  a  receipted  bill  of  parcels,  omitting 

Freeman,  3  Cush.  261.  at  the  latter's  request  any  statement 

As  to  impossibility  by  death  as  an  of   the    condition  ;    and   this,    too, 

element,  see  McCraw  v.  Gilmer,  83  although  the  seller   told   the   third 

N.  C.  162.  party,  when  he  thought  of  purchas- 

8  But,  in  a  sale  upon  the  condi-  ing  and  inquired  as  to  the  sale,  that 

tion  that  the  property  should  remain  he  had  sold  it  to  the  first  buyer : 

the  seller's  until  paid  for,  it  has  been  whereupon  the  third  person,  having 

held  that  the  original  seller  in  a  case  seen  the  bill  of  parcels,  made  the 
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§  306.  How  Buyer  should  pay  or  adjust  Payment,  perform 
Condition,  and  gain  Title.  —  Wherever  a  sale  is  made,  subject 
to  the  condition  of  paying  or  securing  the  price  on  deliyery, 
the  buyer  is,  of  course,  bound  to  the  performance  of  the  con- 
dition on  his  part :  in  other  words,  he  shoxild  promptly  pay, 
or  secure  payment,  as  agreed  upon,  or  at  least  offer  to  do  so. 
If  the  contract  be  one  of  sale  and  delivery  for  ready  money, 
and  the  ready  money  is  paid,  there  is  no  longer  a  debt  due 
on  account  of  the  goods,  and  the  property  thereto  vests  in 
him  forthwith ;  ^  and  so  long  as  the  buyer  is  not  himself 
in  default,  but  with  due  diligence,  according  to  the  circum- 
stances, evinces  the  intention  to  fulfil  his  own  obligation,  so 
far  as  may  be,  his  rights  will  not  suffer  injury.  A  tender 
of  the  amount  due,  seasonably  and  properly  made,  though 
refused  by  the  seller,  will  of  itself  discharge  all  claim  of 
title  on  the  seller's  part  to  the  goods  already  delivered  on 
condition  of  payment ;  or,  if  the  goods  be  not  yet  deliv- 
ered, will  enable  the  buyer  to  sue  for  the  seller's  failure  to 
deliver. 2  For  the  buyer  is  not  bound  to  keep  up  a  techni- 
cal continuing  tender  of  the  price.^  Nor  does  the  buyer's 
own  sale  meantime  of  chattels  conditionally  held  by  him 
on  an  obligation  for  payment  not  yet  matured  constitute 
any  breach  of  the  condition,  or  carry  with  it  the  forfeiture 
of  his  rights ;  for  he  would  have  the  right  at  any  time  to 
dispose  of  his  interest  in  the  property,  such  as  it  is,  though 
remaining  bound  to  the  .party  from  whom  he  purchased.* 

§  307.  Rules  of  Evidence  as  to  Sale  for  Cash  on  Delivery  or 
upon  Credit.  —  The  question  whether  a  particular  sale  was 
one  for  cash  or  adjustment  on  delivery  or  not,  depends  — 
like  any  other  issue  of  "condition"  or  "no  condition"  — 
upon  the  intent  of  the  parties  at  the  time  of  sale,  as  mani- 
fested by  their  acts  and  conduct  and  the  surrounding  cir- 

6o»a   fide    purchase    in    question.  "  Hatchings  v.  Hunger,  41  N.  Y. 

Zuchtmann  «.  Roberts,  109  Mass.  53.  155  ;  Day  v.  Bassett,  102  Mass.  445 ; 

See  Barnard  v.  Campbell,  55  N.  Y.  Phillips    v.   Williams,   39   Ga.  597 ; 

456  ;  supra,  §  258.    And  see  c.  13,  Story  Sales,  §  238. 
post.  '  lb. 

1  Bussey  v.  Bamett,  9  M.  &  W.  *  Day  v.  Bassett,  102  Mass.  446. 

312. 
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cumstances.  The  later  English  authorities  seem  to  incline 
against  the  presumption  of  what  were  anciently  known  as 
"ready-money"  sales, — this,  however,  as  is  most  probable, 
out  of  special  regard  to  the  character  of  large  mercantile 
transactions,  which,  indeed,  constitute  the  great  staple  of 
their  modern  sales  decisions ;  whereas,  in  this  country  cer- 
tainly, and  as  between  retail  dealers  and  their  casual  cus- 
tomers in  particular,  the  presumption  is  more  decidedly  in 
favor  of  cash  sales, — the  payment  or  adjustment  of  price 
as  a  condition  precedent  to  the  transfer  of  property.^  It  is 
frequently  held  by  American  courts,  that,  where  nothing  is 
expressly  said  at  the  time  of  the  bargain  as  to  terms  of  pay- 
ment, the  presumption 'will  be  that  the  sale  was  intended  for 
cash  on  delivery.^  But  upon  this  subject  no  inflexible  rule 
can  be  set  forth ;  for  so  much  depends  upon  the  usual  course 
of  dealing  between  the  parties,  and  on  trade  usage  at  the 
time  and  place,  that,  after  all,  mutual  intention  and  the  just 
sense  of  the  transaction  must  prevail,  wherever  it  can  be 
ascertained.^  In  an  age  of  simple  traffic,  and  among  primi- 
tive people,  cash  sales  are  the  rule ;  for  credit  is  the  out- 
growth of   confidence   and  mercantile   activity.*     To  this 

1  Supra,  §§  244,  245 ;  Blackb.  which  would  be  paid  for  by  an 
Sales,  147-149 ;  Hanson  v.  Meyer,  6  owner,  and  nothing  by  the  other,  In 
East,  614 ;  Martineau  v.  Kltchlng,  such  a  case,  though  it  may  be  the 
L.  B.  7  Q.  B.  436  ;  Hammett  v.  Llnne-  intention  and  wish  of  the  parties  that 
man,  48  N.  Y.  399.  the  property  shall  not  pass,  neverthe- 

2  Metz  V.  Albrecht,  52  111.  491 ;  less  It  will  pass.  Fer  Brett,  L.  J., 
Brehen  v.  O'Donnell,  34  N.  J.  L.  408  ;  Harris  v.  Truman,  9  Q.  B.  D.  264. 
Farlow  v.  Ellis,  15  Gray,  229  ;  South-  If  the  sale  and  delivery  be  uncon- 
western  Freight  Co.  v.  Plant,  45  Mo.  ditional  in  consideration  of  promised 
517 ;  Adams  v.  O'Conner,  100  Mass.  professional  services  by  the  buyer, 
515;  Cassell  v.  Baokraok,  42  Miss.  and  not  a  conditional  one,  the  death 
56 ;  Darnell  v.  Griffin,  46  Ala.  520.  of  the  buyer  before  his  promise  can 
But  see  Jenkins  v.  Jarrett,  70  N.  C.  be  made  good  does  not  afEect  the 
255.  divesting  of  the  seller's  property  in 

8  See  Soudder  v.  Bradbury,   ]06  the  chattels.     McCraw  v.  Gilmer,  83 

Mass.  422.    If  two  persons  agree  that  N.  C.   162.     This  seems  consistent 

facts  shall  be  deemed  to  exist  with  with  principle,  though  a  harsh  infer- 

regard  to  goods,  which,  if  they  ex-  ence  to  deduce  from  facts, 
isted,  would  give  the  whole  interest  i  See  Southwestern  Freight  Co.  v. 

in,  and  power  over,  the  goods  to  the  Plant,  45    Mo.    517  ;    Goldsmith   v. 

one,  and  none  to  the  other,  and  if  Bryant,  26  Wis.  34. 
everything  is  paid  for  by  the  one 
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extent,  however,  will  every  sale  be  presumed  a  conditional 
one  lipon  payment  (whatever  might  appear  to  be  the  case 
as  to  a  full  transfer  of  property),  that  the  seller,  without 
clear  evidence  that  the  sale  was  upon  credit,  shall  not  be 
compelled  to  relinquish  possession  to  the  buyer  until  he 
gets  his  price. 1 

§  308.  Rule  applied  in  Sales  upon  Partial  Delivery  or  Partial 
Payments. —  Performance  of  the  mutual  or  concurrent  con- 
ditions of  payment  and  delivery  is  a  comparatively  simple 
matter  as  between  parties  where  a  single  delivery  and  a  sin- 
gle adjustment  of  price  are  contemplated.  But  where  the 
contract  permits  of  a  number  of  partial  acts  on  either  side, 
it  becomes  important  to  determine  when  one  condition  prece- 
dent is  so  far  performed  as  to  entitle  the  party  to  demand 
performance  of  the  corresponding  condition.  This  problem, 
too,  resolves  itself  into  a  .question  of  intention ;  whether,  for 
instance,  delivery  of  the  whole,  lot  was  the  prerequisite  of 
pajrment,  or  the  delivery  of  a  portion  entitled  the  seller  to 
a  full  or  partial  payment,  under  the  mutual  understanding 
of  the  parties.  A  contract  of  sale  of  ten  thousand  bushels 
of  barley,  to  be  delivered  at  the  rate  of  one  thousand  bushels 
per  week,  which  is  silent  as  to  the  time  of  payment,  is  held 
to  import  payment  upon  delivery  of  the  whole  ten  thousand 
bushels,  and  not  sooner.^  Wherever  there  is  an  entire  con- 
tract, the  condition  precedent  imposed  by  law  upon  the 
seller  of  delivering  the  whole  quantity  is  not  affected  by 
the  circumstance  that  the  buyer  has  not  paid  for  the  por- 
tion already  delivered.^  The  same  holds  true  where  their 
agreement  is  explicit  in  postponing  payment  to  the  delivery 
of  the  last  load  or  parcel.*  So,  on  the  other  hand,  where 
the  buyer  is  to  come  and  take  away  the  chattels  from  the 
seller's  premises,  and  the  contract  was  silent  as  to  the  time 
of  payment,  he  is  bound  to  pay  at  once  and  in  full,  and  not 
as  fast  as  he  removes  the  lot  by  piecemeal.^    For  the  entirety 

1  See  Bloxam  v.  Sanders,  4  B.  &  *  Henderson  v.  Lauck,  21  Penn. 
C.  941 ;  post,  cs.  7,  13.                               St.  359. 

2  Metz  V.  Albrecht,  52  111.  491.  »  Brehen  v.  O'Donnell,  34  N.  J.  L. 
8  lb.  ;    Mount  v.  Lyon,  49  11.  T.     408. 

552;  Shinn  v.  Bodine,  60  Penn.  St.  182. 
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of  a  contract  depends  upon  the  intention  of  the  parties,  and 
not  upon  the  divisibility  of  the  subject-matter  ;  though*  it  is 
manifest  that  parties  who  do  not  like  to  trust  one  another 
are  quite  at  liberty  to  bargain  for  payment  by  instalments 
correspondent  with  part-delivery,  and  so  break  up  into 
fractional  parts  what  would  otherwise  have  been  an  entire 
sale  contract.^  A  partial  delivery,  conditioned  upon  receiv- 
ing full  payment  after  the  whole  lot  is  delivered,  gives 
the  buyer  no  title  in  the  portion  delivered,  against  the 
seller's  consent.^  But  in  case  of  a  buyer's  qualified  re- 
fusal to  pay  for  partial  deliveries  under  a  contract  which 
required  him  to  pay  thus,  such  refusal  will  not  exempt 
the  seller  from  all  obligation  to  deliver  further  unless  it 
amounted  to  an  absolute  refusal  and  •  renunciation  of  the 
contract ;  ^  or  a  disregard  of  essentials.* 

Accepting  partial  performance  under  an  entire  contract  is 
sometimes  treated,  under  the  circumstances,  as  an  assent  on 
the  obligee's  part  to  delay,  and  a  waiver  of  forfeiture.  Thus, 
if  the  price  for  chattels  sold  and  delivered  is  wholly  due  at  a 
certain  time,  and  the  seller  accepts  part-payment,  and  still 
allows  the  buyer  to  retain  possession,  this  act  so  far  changes 
the  original  status  of  the  parties,  that  the  buyer  is  presumed 
to  have  a  right  to  acquire  title  by  paying  the  residue  of  the 
purchase-money  ;  which  right  will  continue  until  there  is  a 

1  See  Withers  v.  Reynolds,  2  B.  &  Md.  131 ;  Florence  Mining  Co^  v. 
Ad.  882  ;  Hyde  v.  Lathrop,  2  Abb.  Brown,  124  U.  S.  385 ;  Norrington  v. 
N.  Y.  App.  436  ;  Bankart  v.  Bowers,  Wright,  115  U.  S.  188 ;  121  tT.  S. 
L  E.  1  C.  P.  484 ;  Haines  v.  Tucker,  255 ;  Haines  v.  Tucker,  50  N.  H. 
50  N.  H.  307.  807  ;  Palmer  v.  Breen,  34  Minn.  39; 

2  Wanamaker  v.  Yerkes,  70  Penn.  Stephenson  v.  Cody,  117  Mass.  6 ; 
St.  443.  See  Simpson  v.  Crippin,  L.  Rugg  v.  Moore,  110  Penn.  St.  236. 
K.  8  Q.  B.  14  ;  Honok  v.  MuUer,  7  A  positive  refusal  to  pay  and  an 
Q.  B.  D.  92  ;  Mersey  Steel  &  Iron  absolute  renunciation  of  the  contract 
Co.  V.  Naylor,  9  App.  Cas.  434 ;  Benj.  afiord  the  most  desirable  ground  here 
bk.  4,  pt.  1,  showing  the  latest  Eng-  for  the  seller  to  refuse  further  deliv- 
lish  rule  as  to  part  delivery.  And  ery;  but  our  Americau  cases  are 
cf.  King  Philip  Mill  v.  Slater,  12  often  satisfied  with  less,  on  the 
R.  I.  82.  ground  that  the  contract  is  entire,  or 

8  Mersey  Steel  &  Iron  Co.  ■».  Naylor,  that  the  buyer^'s  conduct  makes  it 

9  App.  Cas.  484  ;  §  289  ;  Winchester  probable  that  he  Will  not  fulfil  his 

V.  Newton,  2  Allen,  492.  agreement,  or  even  because  he  is  in- 

*  Bradley  v.  King,  44  111.  339 ;  59  solvent  and  cannot. 
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demand  for  the  residue,  followed  by  refusal.^  But  a  buyer 
cannot  sue  for  the  non-delivery  of  a  chattel  under  an  entire 
contract,  where  he  has  only  paid  or  offered  to  pay  a  part  of 
the  consideration ;  even  though  the  part  paid  includes  the 
full  money  consideration,  and  another  chattel  was  agreed  to 
be  taken  by  way  of  balancing  the  price  ;  the  seller  having 
waived  none  of  his  rights  under  the  contract.^ 

All  contracts  of  this  kind  deserve  a  reasonable  construc- 
tion. Time  and  amount  may  be  essential  terms  of  the  con- 
tract, and  if  so,  the  buyer  is  not  justly  bound  to  accept  to 
his  own  injury  where  the  seller  disregards  his  obligation  by 
shipping  partially  from  time  to  time  and  in  partial  amounts, 
regardless  of  what  he  had  agreed  to  do.  In  such  transac- 
tions, at  all  events,  the  better  opinion  is,  not  to  treat  each 
instalment  delivery  as  a  severable  or  divisible  contract,  with 
a  continuing  mutual  obligation  as  to  further  instalments, 
unless  absolute  renunciation  or  refusal  appears  on  the  part 
of  one  of  the  contracting  parties  ;  ^  but  to  regard  such  essen- 
tial terms  as  an  indivisible  condition  precedent,  upon  the 
failure  or  non-performance  of  which  the  aggrieved  party 
may  repudiate  the  whole  contract.* 

§  309.  Property  in  Chattels  sold  may  pass  as  Defeasible  by 
Condition  Subsequent.  —  Stipulations  concerning  price  have 
sometimes  the  effect  of  passing  property  to  the  buyer,  sub- 
ject to  a  possible  defeasance  by  way  of  condition  subsequent ; 
as  in  the  case  of  a  sale  providing  that,  upon  the  purchaser's 
failure  to  pay  over  to  the  seller  the  first  money  received  on 
their  sub-sale,  the  chattels  should  be  subject  to  the  seller's 
order.^      Other  conditions  subsequent   are   found.      Thus, 

1  Hutchings  v.  Hunger,  41  N.  Y.  Slater,  12  R.  I.  82 ;  SWnn  v.  Bodine, 
155.  60  Penn.  St.  231 ;  Bollman  v.  Burt, 

2  Sutton  V.  Campbell,  2  Thomp.  &  61  Md.  415 ;  Pope  v.  Porter,  102  N.  Y. 
C.  (N.  Y.  Supr.)595.    See  c.  13,j3os«.  366.    But    cf.   Luoesco    Oil    Co.  v. 

'See  Mersey  Steel  &  Iron  Co.  v.  Brewer,  66  Penn.  St.  351.    There  may, 

Naylor,    and    other    English    cases,  of  course,  be  such  waiver  under  of 

supra,  commented  upon  in  115  U.  S.  a  breach   of  partial  delivery  as  to 

188,  206,  211.  preclude  repudiation.    Hutchings  v. 

^^Norrington  v.  Wright,  116  U.  S.  Hunger,  supra ;  89  Penn.  St.  231 ;  44 

188  ;  approving  Hoare  v.  Kennie,  5  Hd.  218. 
H.  &  N.   19;  King  Philip  Mills  v,         « Chamberlain  B.Dickey,  31  Wis.  68. 
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where  one  received  sheep  upon  his  undertaking  to  deliver  a 
part  of  the  wool  annually,  and  pay  for  the  sheep  at  the  end 
of  four  years,  and  the  parties  further  agreed  that,  if  the 
annual  amount  of  wool  were  not  delivered,  the  whole  price, 
as  well  as  the  wool,  should  become  due,  it  was  held  —  the 
sheep  dying  early  in  the  term  —  that  the  title  had  passed  to 
the  purchaser,  that  the  sheep  were  at  his  risk,  and  that  the 
whole  price  was  due.^ 

§  310.  Sales  "  on  Trial "  or  "  on  Approval ; "  Bargain  of  "  Sale 
or  Return."  —  Sales  "  on  trial "  or  "  on  approval,"  as  they  are 
termed,  also  afford  instances  of  condition  precedent ;  to 
which  may  be  added  as  a  conditional  one  the  bargain  of 
"  sale  or  return."  It  is  obvious  that  one  may  take  a  chattel 
on  the  understanding  that  he  is  to  try  it  before  the  purchase 
shall  take  full  effect ;  or,  again,  upon  a  complete  present 
bargain,  with  the  reservation  of  a  right  on  the  buyer's  part 
to  return  it  at  his  option  within  some  period :  and  the  main 
object  of  either  provision  is  to  give  the  buyer  a  chance  to 
test  the  qualities  of  the  thing,  and  find  it  satisfactory,  before 
he  shall  be  finally  bound  to  the  bargain.  But  the  concession 
thus  made  by  the  seller  is  not  coextensive  in  the  two  cases  ; 
for  the  one  puts  the  test  as  a  condition  precedent  to  divest- 
ing the  seller  fully  of  his  property,  while  the  other  seems 
rather  to  carry  property  to  the  buyer,  defeasible  on  the 
condition  subsequent  of  a  test  which  proves  unsatisfactory; 
though  this  application  of  a  test  must  be,  after  all,  a  matter 
often  within  the  buyer's  own  breast,  and  a  sort  of  ill-defined 
ingredient  in  determining  his  satisfaction  or  dissatisfaction. 

The  point  towards  which  these  decisions  gravitate  is  doubt- 
less that  of  mutual  intention ;  but  —  using  the  terms  above 
stated  in  no  technical  sense,  since  common-sense  men  will 
every  day  make  bargains  of  either  character,  without  desig- 
nating them  by  any  particular  name  — we  find  the  distinction 
quite  marked,  as  regards  the  immediate  passing  of  property, 
between  sales  "on  trial,"  "on  approval,"  and  the  like,  and 
the  bargain  of  "  sale  or  return."     There  is  a  buyer's  option, 

1  Smith  V.  Dallas,  35  Ind.  255.   See     Sheffer  v.  Montgomery,  65  Penn.  St. 
also  "Worthy  v.  Cole,  69  N.  C.  157  ;     329 ;  Perkins  v.  Dacon,  13  Mich.  81. 
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to  be  sure  ;  but,  as  it  has  been  fitly  said,  an  option  to  pur- 
chase if  the  buyer  likes  is  essentially  different  from  an  option 
to  return  a  purchase  if  he  should  not  like.  In  one  case,  the 
property  will  not  pass  until  the  option  is  determined;  in 
the  other,  the  property  passes  at  once,  subject  to  the  right 
to  rescind  and  return. ^ 

§  311.  The  Same  Subject ;  Sales  "  on  Trial,"  etc.,  considered. 
—  In  sales  "  on  trial,"  then,  the  buyer's  option  embraces  the 
full  period  agreed  upon,  but  no  more  ;  and,  where  this  period 
has  not  been  expressly  fixed  in  advance,  a  reasonable  time  is 
implie^.  The  duty  here  rests,  after  delivery,  upon  the 
buyer  who  disapproves,  of  making  his  disapproval  known 
to  the  seller,  and  acting  upon  it,  in  due  season ;  for,  upon 
lapse  of  the  time  agreed  upon,  the  property  will  vest  in  him, 
and  the  sale  become  absolute,  unless  he  has  taken  the  initia- 
tive by  returning  the  chattels  in  token  of  his  dissatisfaction. ^ 
Though  the  seller  lives  at  a  distance,  the  buyer  is  bound  to 
seek  him. 3  Exceptions  to  the  rule  requiring  the  buyer  to 
notify  of  failure  on  trial  within  the  reasonable  or  stated  time, 
are  sometimes,  though  rarely  found,  based  upon  a  different 
agreement  of  the  parties.* 

If,  on  a  fair  trial,  under  a  sale  conditioned  that  the  chattel 
may  be  returned  on  thus  proving  unsuitable  and  unsatisfac- 

1  Wells,  J.,  in  Hunt  v.  Wyman,  known,  and  then  reverse  it  on  the 
100  Mass.  198.  And  see  Benj.  Sales,  plea  that  a  "  reasonable  time,"  as 
bk.  4,  pt.  1 ;  Story  Sales,  §§  128, 247,  mutually  understood,  had  not  yet 
250.  elapsed,  might  well  be  doubted. 

2  Humphries  v.  Carvalhoj  16  East,  *  Gibson  ti.  Vail,  53  Vt.  476,  affords 
45  ;  Benj.  Sales,  bk.  4,  pt.  1 ;  Story  an  instance.  Here  the  seller  had 
Sales,  §  128.  promised  to  come  and  ascertain  the 

'  Dewey».Erie  Borough,  14Penn.  results  himself ;  and,  what  was  greatly 

St.  211.    But,  durirg  the  full  period  to  the  point,  the  attempted  sale  was, 

agreed  upon  for  trial,  the  buyer,  it  on  his  part,  a  fraudulent  one.    Cf. 

seems,  is  at  liberty  to   change  his  Kahn  v.  Klabunde,  50  Wis.  235,  and 

mind ;  nor  is  his  right  of  choice  lost  cases  therein  cited.     See,  further,  54 

by  telling  the  seller,  in  the  interval,  Iowa,  36. 

that  the  price  does  not  suit  him,  pro-  Whether  he  is  debarred  from  keep- 
•vided  he  still  retains  possession  of  the  ing  the  goods  and  alleging  breach  of 
chattel.  Ellis  v.  Mortimer,  1  B.  &  P.  warranty,  cf.  Chapman  v.  Withers, 
N.  E.  257  ;  Benj.  Sales,  bk.  4,  pt.  1 ;  20  Q.  B.  D.  824  ;  Hinchcliffe  v.  Bar- 
Story  Sales,  §§  128,  250.  Though  wick,  5  Ex.  D.  177. 
whether  one  could  make  his  decision 
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tory,  the  buyer  finds  it  unsuitable  and  unsatisfactory  to  him, 
he  may  return  the  chattel  peremptorily,  in  exercise  of  the 
option  reserved  to  him,  and  without  giving  the  seller  any 
opportunity  of  remedying  defects.  It  matters  not  that  the 
chattel,  after  its  return  to  the  seller,  worked  well  under  his 
management,  without  alteration  or  repair.  ^  Having  once 
tested  and  returned  the  chattel  with  its  refusal,  he  *  is  not 
bound  to  test  again. ^  And  if,  as  often  happens,  the  buyer 
has  paid  down  the  price,  so  as  not  to  imperil  the  seller's 
interests  too  far,  he  may  maintain  a  suit  to  recover  it,  under 
such  circumstances,  after  demanding  and  being  refused  pay- 
ment.^ In  arriving  at  a  determination  whether  to  keep  the 
chattel  or  not,  the  buyer  is  bound  to  bring  to  it  honesty  of 
purpose,  but  not  skill  beyond  that  of  ordinary  persons  in  a 
like  situation  ;  and  his  judgment  should  be  measured  by  his 
capacity  to  ascertain  his  own  wishes.  Little  more  can  be 
made  of  the  buyer's  obligation  under  the  usual  sales  "on 
trial."* 

It  is  a  question  of  fact,  usually  for  a  jury  to  determine, 
whether,  in  making  an  agreed  trial,  the  buyer  has  used  the 
thing  properly,  —  whether,  for  instance,  if  the  chattel  was 
exposed  to  injury  or  diminution  in  the  courne  of  testing,  the 
buyer,  who  declines  finally  to  retain  it,  has  been  too  careless, 
or  experimented  too  frequently.^  The  position  of  the  so- 
called  buyer  pending  the  result  of  trial,  and  before  the  lapse 
of  the  period  embraced  under  the  condition  precedent,  is,  as 
to  the  property  in  his  keeping,  rather  that  of  a  bailee  than 
a  buyer,  and  certainly  not,  in  legal  right  or  responsibility, 
that  of  a  full  buyer.® 

Upon  the  lapse  of  time  allowed  the  buyer  for  trial,  without 
a  return  of  the  article  as  unsatisfactory,  the  bargain  becomes 
completed  and  binding,  the  property  passes,  and  the  buyer 
is  at  once  liable  for  the  price,  if  he  has  not  paid  or  secured 

1  Aiken  v.  Hyde,  99  Mass.  183.  s  okell  v.  Smith,  1  Starkie,  107  ; 

^  Sugar  Refinery  v.  AUis  Co.,  56  Elliott  v.  Thomas,  3  M.  &  W.  170 ; 

Fed.  786.  Lucy  v.  Mouflet,  5  H.  &  N.  229. 

8  Aiken  v.  Hyde,  supra.  e  gee  Hunt  v.  "Wyman,  100  Mass. 

4  Hartford   Sorghum,  &o.   Co.  v.  198 ;  Hartford  Sorghum,  &o.  Co.  v. 

Brush,  43  Vt.  628.  Brush,  43  Vt.  528 ;  Story  Sales,  §  400. 
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it  already.^  In  this  posture  of  the  case,  a  buyer  may  be 
bound  to  pay  the  price,  notwithstanding  he  has  given  a 
notice  of  defects,  while  retaining  the  chattel  as  though  he 
meant  to  keep  it ;  ^  he  cannot  retain  the  thing  and  defeat  an 
action  for  the  price  by  alleging  that  it  does  not  suit  his 
expressed  purpose.*  Nor  can  he  return  the  thing  as  unsat- 
isfactory after  the  proper  time  for  trial  has  passed.*  It 
follows,  too,  that  the  seller  cannot,  for  non-payment  of  price, 
replevy  the  property  as  his  own  after  the  period  of  option 
has  elapsed  with  the  chattel  still  in  the  buyer's  possession,  — 
so  far,  at  least,  as  the  condition  precedent  arising  out  of 
such  a  sale  is  concerned,  —  but  must  sue  as  in  a  case  of  an 
absolute  sale.* 

§  312.  Bargains  of  "  Sale  or  Return."  —  The  bargain  of  "  sale 
or  return  "  has  not  always  been  understood  in  one  and  the 
same  technical  sense. ^  But  the  usual  import  of  this  expres- 
sion is,  that  the  chattel  is  taken  by  the  buyer  upon  the  under- 
standing that  it  may  be  returned  at  his  option,  within  a 
specified  time,  if  not  found  satisfactory  ;  though  there  might 
be  a  different  contingency  expressed,  or  perhaps  none  at  all. 
The  current  of  authorities  regards  this  contract  as  carrying 
the  property  absolutely  to  the  buyer,  and  permitting  the 
seller  to  sue  for  goods  sold  and  delivered,  if  they  are  not 
returned  to  him  within  the  specified,  or  by  implication  rea- 
sonable, time.^  But  the  price  in  such  cases  is  usually  ad- 
justed in  advance ;  and,  in  general,  the  title  seems  to  be 
transferred  completely  to  the  buyer,  subject  to  defeasance  by 
condition  subsequent. 

1  Story  Sales,  §§  128,  250 ;  Benj.  «  See  Meldnim  v.  Snow,  9  Pick. 
Sales,  bk.  4, pt.  1.  But  see,  as  to  the  441,  a  case  of  "sale  or  return," 
transfer  of  title  conditional  upon  pay-  where  an  article  sold  was  to  be  re- 
ment,  §  294  et  seq.  turned  unless  sold  over  by  the  buyer ; 

2  Aultman  v.  Theirer,  34  Iowa,  Nevill,  In  re,  L.  E.  6  Ch.  397 ;  Story 
272.  Sales,  §  249. 

'  It  might  be  suitable  for  some  '  Benj.  Sales,  bk.  4,  pt.  1 ;   Moss 

purpose,  if  not  the  agreed  purpose,  v.  Sweet,  16  Q.  B.  493,  overruling 

Hardee  v.  Carter,  94  Ga.  482.  Iley  v.  Frankenstein,  8  Scott  N.  R. 

4  Fintel  v.  Cook,  88  Wis.  485.  839 ;    Ray  v.  Thompson,    12  Cush. 

6  See   Witherby    v.  Sleeper,    101  281 ;  Perkins  v.  Douglas,  20  Me.  817  ; 

Mass.    138 ;    Spickler  v.  Marsh,  36  Crocker   v.    Gullifer,   44    Me.    491  ; 

Md.  222.  Hunt  v.  Wyman,  100  Mass.  198,  per 
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The  law  under  "  sale  or  return  "  is,  in  many  respects,  like 
that  of  a  sale  upon  trial,  with  the  leading  distinction  already 
noticed ;  and  as  to  the  buyer's  duty  of  making  his  dissatis- 
faction known  by  returning  the  article,  and  the  general  status 
of  the  parties  after  the  period  of  option  has  passed,  little  more 
need  be  said.  But  the  legal  distinction  between  a  bailment 
and  sale  must  always  be  kept  in  view  in  considering  this  class 
of  cases.  Thus,  supposing  a  contract  by  which  a  yoke  of 
cattle  is  delivered  to  the  hirer  "  to  keep  and  use  in  a  farmer- 
like  manner  for  one  year,"  and  then  to  be  returned,  giving 
him  a  privilege  to  pay  a  price  named  and  keep  them,  the 
rate  of  hire  being  agreed  on  at  the  time,  —  this  is  not  a  bar- 
gain of  "  sale  or  return,"  nor,  indeed,  more  than  a  bailment, 
so  long  as  the  privilege  lies  dormant.^  And  even  in  a  "  sale 
or  return "  bargain,  with  delivery  of  the  chattel  defeasible 
by  condition  subsequent,  there  may  be  some  condition  prece- 
dent besides,  which  will  prevent  the  vesting  of  title  imme- 
diately in  the  buyer.  For  the  rule  of  delivery,  with  title 
conditional  upon  paying  or  securing  the  price,  has  been  ap- 
plied to  such  cases.^  And,  moreover,  the  contract  which 
gives  the  option  to  "  return  "  in  words,  seems  rather,  in  fact, 
a  contract  for  a  sale  on  trial  and  upon  a  condition  precedent.^ 

The  buyer's  due  exercise  of  his  option  without  waiver  is 
to  be  gathered  from  the  facts.  Thus,  where  a  reaping- 
machine  was  sold  on  condition,  that,  if  it  failed  to  work  as 
represented,  the  buyer  might  return  it,  and  thereupon  be 
entitled  to  receive  back  the  purchase-money,  and  the  buyer, 
finding  it  did  not  work  as  represented,  offered  to  return  the 
machine,  which  the  seller  would  not  receive,  it  was  held  that 
the  agreement  then  made  for  a  further  test  by  the  seller's 
agent,  on  the  buyer's  premises,  did  not  necessarily  conclude 

curiam;  Spiokler  v.  Marsh,  36  Md.  i  Chamberlain  v.  Smith,  44  Penn. 

222 ;    Jameson   ■».  Gregory,  4  Met.  St.  431.      See  also  Porter  v.  Petten- 

(Ky.)  863  ;   Schlesinger  v.  Stratton,  gill,  12  K  H.  299. 

9  K.  I.  578  ;  Hall  v.  Mtua,  Man.  Co.,  ^  Crocker  v.  GuUifer,  44  Me.  491 ; 

30  Iowa,  215 ;   Story  Sales,  §  313 ;  svpra,  §  307. 

Martin  v.   Adams,   104  Mass.   262  ;  «  See  Elphiok  v.  Barnes,  5  C.  P.  D. 

Foley  V.  Felrath,  98  Ala.  176  ;  Chllds  321 ;  47  Mich.  206. 

V.  O'Donnell,  84  Mich.  533. 
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the  buyer's  right ;  and,  this  test  likewise  failing,  the  buyer 
might  drive  the  machine  into  his  yard,  leave  it  there,  and 
notify  the  seller  to  take  it  away.  Upon  these  facts,  the 
buyer  was  allowed  to  sue  for  and  recover  the  purchase-money.  ^ 
Whether  the  privilege  of  returning  within  a  reasonable  or 
the  stated  time  has  been  duly  exercised  so  as  to  terminate 
the  sale,  is  a  question  of  fact  to  be  decided  in  accordance 
with  the  mutual  understanding.^  And  if  the  right  to  return 
be  not  exercised  within  the  proper  time  it  ceases  to  exist  and 
the  sale  becomes  absolute.^ 

If  the  buyer  materially  impair  the  condition  of  the  chattel, 
by  misuse  or  otherwise,  while  it  is  in  his  keeping,  he  cannot 
in  general  take  advantage  of  the  condition  under  which  it 
was  delivered  so  as  to  rescind  the  contract ;  for  the  seller 
ought  to  be  put  in  statu  quo.^  But  for  an  injury  occasioned 
without  the  buyer's  fault  the  exception  has  sometimes  been 
waived ;  that  is  to  say,  in  the  bargain  of  "  sale  and  return  " 
of  a  horse. *  Obviously  there  must  be  instances  where 
chattels,  and  particularly  live  animals,  taken  under  agree- 
ment of  sale  or  return,  will  suffer  damage  or  inflict  injury, 
because  of  those  very  inherent  faults  against  which  the  buyer 
was  to  be  protected  by  securing  this  option  to  return  ;  and 
under  such  circumstances  the  exercise  of  his  right  should  not 
be  denied  him.^ 

§  313.  other  Instances  of  Buyer's  Option;  Sale  to  be  Satis- 
factory, etc.  —  The  buyer's  option  may  be  otherwise  embodied 
in  a  sale  contract.     It  is  not  uncommon  to  find,  for  instance, 

1  Hall  V.  JEtnaMan.  Co.,  30  Iowa,  option  dies  -within  the  time  limited 
215.  And  see  Padden  v.  Marsh,  34  for  the  return,  and  no  fault  rests  upon 
Iowa,  522.  the  buyer,  the  loss  should  fall  upon 

2  See  Gammon  v.  Abrams,  53  "Wis.  the  seller.  Elphick  v.  Barnes,  5 
323 ;  Hinchliffe  v.  Barwiok,  5  Ex.  D.  C.  P.  D.  321.  Here  the  contract  ap- 
177.  And  as  to  special  terms,  see  pears  to  have  been  somewhat  pecul- 
also  next  section ;  54  Iowa,  36.  iar,  and  by  its  terms  the  condition 

'  lb. ;    84  Mich.    563 ;    Jones    v.  of  full  title  was  precedent ;  in  other 

Wright,  71  HI.  61.  words  the  sale  appeared  essentially 

*  Kay  V.  Thompson,  12  Cush.  281.  one  "  on  trial,"  and  in  the  nature  of 

s  Head  v.  Tattersall,  L.  R.  7  Ex.  a  bailment.    See  further,  Nevill,  In 

7.     And  see  Hunt  v.  Wyman,  100  re,   L.   E.  6  Ch.    397,    James    and 

198.  Mellish,   Lords   Justices.     And   see 

6  Where  a  horse  taken  upon  an  Meldrum  v.  Snow,  9  Pick.  441. 
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a  bargain  made  so  as  to  put  the  time  of  delivery  at  the  buyer's 
option.  In  such  a  case  the  buyer  is  bound  to  make  his  elec- 
tion according  to  the  contract,  and  give  the  seller  reasonable 
notice,  before  he  can  put  the  latter  in  default;  nor  will  he 
be  allowed  by  artful  and  unfair  means  to  gain  an  advantage 
over  the  seller  in  this  respect.^  But  the  seller,  on  his  part,  is 
bound  to  due  diligence  ;  and  where,  as  usually  happens,  the 
buyer's  option  is  confined  within  definite  bounds,  and  the 
contract  points  at  a  final  limit  for  the  delivery  to  become 
absolute,  a  strict  and  punctual  performance  of  the  condition, 
in  compliance  with  the  buyer's  notice,  is  imperative  on  the 
seller's  part ;  it  is  his  own  misfortune  if  he  has  not  taken 
such  precautions  as  will  enable  him  to  render  it.'^  Some- 
times the  option  involves  the  action  of  a  third  person,  under 
the  special  contract.*  All  options  which  are  given  by  a  seller 
should  be  carefully  guarded  in  their  terms,  since  local  usage 
or  the  courtesy  of  trade  cannot  be  set  up  to  modify  any  clear 
engagement  which  he  has  chosen  to  enter  into  ;  *  and  if  he 
means  to  hold  himself  in  general  readiness  for  a  demand,  a 
stipulation  to  deliver  so  many  days  after  demand  may  prop- 
erly be  made.^ 

Where  one  expressly  undertakes  to  make  a  thing  to  the 
satisfaction  of  a  certain  person,  it  is  for  that  person  to  deter- 
mine whether  he  is  satisfied  or  not ;  and  if  he  is  not  satisfied 
there  is,  in  general,  no  sale.^  However  unreasonable  or  capri- 
cious the  buyer,  under  such  an  option,  his  honest  determina- 
tion that  he  is  not  satisfied  concludes  the  matter  and  the 
seller  or  manufacturer  has  no  remedy.^  Keeping  and  using 
the  article  as  though  satisfied,  concludes  finally  such  an 
option.  8    But  a  contract  that  one  wiU  take  a  thing  "  if  satis- 

1  Colvin  V.  Weedman,  50  111.  311.       livery.    Warren  v.  Kirk,  24  La.  Ann. 

2  Cleveland   v.  Sterrett,  70  Penn.      160. 

St.  204 ;  Snelling  «.  HaU,  107  Mass.  «  Zaleskl  v.  Clark,  44  Conn.  218 ; 

134.  Brown  v.  Foster,  113  Mass.  136. 

8  Supra,  §  286  ;  Hinohliffe  v.  Bar-  '  Piatt  v.  Broderlok,  76  Mich.  580; 

wiok,  5  Ex.  D.  177.  McClure  v.  Briggs,  58  Vt.  82 ;   Sin- 


*  Snelling  v.  Hall,  107  Mass.  134.  gerly  v.  Thayer,  108  Penn.  St.  291 ; 

^  In   this  latter  case,  under  the  34  Am.  Law  Keg.  18. 
Louisiana  code,  the  property  is  held         s  sg  Fed.  414 ;  Palmer  v.  Banfleld, 

to  be  at  the  seller's  risk  until  de-  86  Wis.  441. 
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factory,"  there  being  additional  expressions,  should  rather,  if 
dubious  at  all,  be  construed  in  a  sense  that  makes  the  con- 
tract mutually  obligatory  where  the  thing  ought  to  be  in  fact 
satisfactory,  as  complying  with  the  rational  expectation  of 
the  parties.^  And  even  where  one  orders  goods,  expressly 
agreeing  only  to  pay  if  satisfied,  it  is  held  that  dissatisfaction 
on  his  part  should  be  real  and  not  pretended,  in  order  to  re- 
lieve him  of  his  promise. ^ 

§  314.  Sales  of  Groods  "  to  arrive,"  etc.  —  Among  the  sales 
known  to  commercial  men  is  that  of  goods  "  to  arrive."  The 
English  decisions  under  this  head,  though  quite  numerous, 
do  not  clearly  settle  when  the  language  thus  used  shall 
amount  to  a  condition  precedent ;  nor,  even  then,  what  that 
condition  shall  be.  Mr.  Benjamin  has  given  the  decisions 
material  to  this  issue  quite  at  length.^  It  is  to  be  remarked, 
that  in  such  cases  are  often,  though  not  always,  blended  two 
distinct  stipulations :  one,  as  to  the  cargo's  being  on  the 
vessel  in  question ;  the  other,  as  to  the  safe  arrival  of  that 
vessel.  Hence  may  be  set  up  a  double  condition  precedent 
as  a  prerequisite  of  full  performance  under  the  contract,  — 
(1st)  if  the  vessel  arrive ;  and  (2d)  if,  on  arrival,  the  sub- 
ject-matter prove  to  be  on  board.  Mr.  Benjamin,  upon  a  full 
review  of  the  English  decisions,  thus  classifies  them  :  First, 
Where  the  language  is  that  goods  are  sold  "on  arrival  per 
ship  A."  (or  "ex  ship  A."),  or  '■Ho  arrive  per  ship  A."  (or  "ex 
ship  A."),  — the  two  expressions  meaning  precisely  the  same 
thing,  —  it  imports  a  double  condition  precedent :  viz.  that 
the  ship  named  shall  arrive,  and  that  the  goods  sold  shall  be 
on  board  on  her  arrival.*  Secondly,  Where  the  language  as- 
serts the  goods  to  be  on  board  of  the  vessel  named,  as  "  1,170 
bales  now  on  passage,  and  expected  to  arrive  per  ship  A.,"  or 
other  terms  of  like  import,  there  is  a  warranty  that  the  goods 
are  on  board,  and  a  single  condition  precedent,  to  wit,  the 

1  Clark  V.  Rice,  46  Mich.  308  ;  149  »  Benj.  Sales,  bk.  4,  pt.  1.  And 
Mass.  284.  see  Story  Sales,  §  249. 

2  Daggett  V.  Johnson,  49  Vt.  345.  *  Boyd  v.  SifEkin,  2  Camp.  326  ; 
See  also  Delamater  v.  Chappell,  48  Lovatt  v.  Hamilton,  5  M.  &  W.  639  ; 
Md.  253 ;  Waters'  Heater  Co.  v.  Johnson  v.  Macdonald,  9  M.  &  W. 
Smith,  120  Mass.  444.  600. 
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arrival  of  tlie  vessel.^  Thirdly,  The  condition  precedent  that 
the  goods  shall  arrive  by  the  vessel  will  not  be  fulfilled  by 
the  arrival  of  goods  answering  the  description  of  those  sold, 
but  not  consigned  to  the  vendor,  and  with  which  he  did  not 
affect  to  deal ;  but,  semble,  the  condition  will  be  fulfilled  if 
the  goods  which  arrive  are  the  same  that  the  vendor  intended 
to  sell,  in  the  expectation,  which  turns  out  to  be  unfounded, 
that  they  would  be  consigned  to  him.^  Fourthly,  "Where  the 
sale  describes  the  cargo  to  be  of  a  particular  description,  as 
"  400  tons  Aracan  Necrensie  rice,"  and  the  cargo  turns  out 
on  arrival  to  be  rice  of  a  diif  erent  description,  the  condition 
precedent  is  not  fulfiUied,  and  neither  party  is  bound  by  the 
bargain.^ 

The  American  eases  incline  to  regard  the  stipulation  for 
arrival  in  a  sale  of  goods  "  to  arrive,"  whether  it  be  by  ocean 
or  inland  transportation,  as  conditional,  and  the  contract  as 
executory,  with  reference  to  a  transfer  of  property,  until 
the  goods  actually  arrive.  This  is  the  declared  doctrine 
in  New  York.*  And  Judge  Scudder,  in  a  New  Jersey  case, 
thus  sums  up  the  results :  "  The  conclusion  to  which  we 
must  come,  after  a  careful  examination  of  these  cases,  is, 
that  a  sale  'to  arrive'  is  conditional,  and  that  if  the  arti- 
cle contracted  for  does  not  arrive,  either  from  the  vessel 
being  lost  or  other  cause  by  accident,  and  without  any 
fraud  or  fault  of  the  vendor,  the  contract  is  at  an  end. 
The  contract  is  executory,  and  does  not  pass  the  property 
in  the  goods  to  arrive.  It  is  merely  an  agreement  for  the 
sale  and  delivery  of  the  articles  named,  at  a  future  period 
when  they  shall  arrive.  It  is  in  the  nature  of  a  condi- 
tion, and  not  a  warranty."^  But  the  law  of  the  subject 
is  less  elaborately  discussed  in  the  United  States  than  in 
England,  and  with  less  reference  to  shipping ;  nor,  indeed, 
do  the  meagre  and  uncertain  legal  results  appear  to  suf- 

ildle  V.  Thornton,  3  Camp.  274;  311;    Simond  v.  Braddon,  2   C.  B. 

Gorrisen  v.  Perriu,  2  C.  B.  n.  s.  681 ;  n.  s.  324.    And  see  Covas  v.  Bing- 

Hall  V.  Eawson,  4  C.  B.  n.  ».  85.  ham,  2  E.  &  B.  836. 

2  Smith  V.  Myers,  L.  E.  5  Q.  B.  « Benedict  v.  Field,  16  N.  Y. 
429  ;  8.  o.  7  Q.  B.  139.  595. 

3  Vernede  v.  Weber,  1  H.  &  N.  ^  Neldon  v.  Smith,  7  Vroom,  148. 
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ficiently  repay  the  efforts  of  writers  to  frame  arbitrary 
rules  for  what  after  all  must  remain  a  matter  of  special 
interpretation  in  each  individual  transaction.  It  is  not 
hard  to  perceive  that  the  contract  may  be  such,  that  upon 
its  fair  construction  the  arrival  of  the  subject-matter  shall 
be  found  the  true  condition  precedent,  —  the  actual  means 
of  transportation  being  of  no  vital  importance  as  an  ele- 
ment of  mutual  assent.^  But  stUl  we  may  presume  that^ 
no  title  passes,  and  no  obligation  arises  on  either  side 
unless  goods  answering  the  description,  arrive  upon  the 
vessel.  2 

This  condition  is  also  found  in  commercial  sales  of  goods 
"  to  arrive,"  that  the  seller  shall  give  notice  of  the  name  of 
the  ship  on  which  the  goods  are  expected,  as  soon  as  he  finds 
it  out ;  and  such  a  condition,  if  part  of  the  contract,  must 
be  strictly  fulfilled,  as  a  condition  precedent  to  the  seller's 
right  of  enforcing  the  bargain ;  ^  though,  by  local  usage, 
notice  to  the  buyer's  broker,  with  whom  the  contract  was 
made,  may  suffice  for  performance  of  the  condition.* 

§  315.  Miscellaneous  Conditions  Precedent;  Rule  of  Con- 
struction in  Doubtful  Cases.  —  The  question  of  condition  prec- 
edent may  arise  upon  the  construction  of  other  words  used 
in  a  bargain ;  for  the  constant  use  among  business  men  of 
concise,  technical,  and,  to  the  uninitiated,  obscure  expres- 
sions, is  a  fruitful  source  of  litigation.  Thus,  on  the  full 
meaning  of  the  word  "  cargo  "  in  a  contract  of  sale,  — 
whether  it  requires  a  single  shipment  of  the  whole  cargo 
by  a  single  vessel  or  not,  as  a  condition  precedent  on  the 

seller's  part,  —  the  authorities  are  not  in  clear  accord.^     But 

* 

1  While  there  is  no  warranty  in  447.  And  see  23  Hun,  241 ;  Smith 
such  an  expression,  but  words  of  v.  Pettee,  70  N.  Y.  13  ;  Rogers  v. 
condition     and     description     only,     Woodruff,  23  Ohio  St.  632. 

further  language    may  be    used   in  »  Benj.  Sales,  bk.  4,  pt.  1  ;  Buck 

contracts  of  this  kind  such  as  to  im-  v.  Spenoe,  4  Camp.  329 ;   Graves  ». 

port  an  express  warranty  of  quality.  Legg,  9  Ex.  709  ;  s.  c.  11  Ex.  642. 
23  Hun,  242.  *  Graves  v.  Legg,  supra. 

2  Benedict  v.  Field,  supra;  Neldon  ^  Cf.  Ireland  v.  Livingston,  L.  R.  2 
V.  Smith,  supra;  Boyd  v.  Siffkin,  2  Q.  B.  99,  s.  c.  L.  R.  6  Q.  B.  516,  s.  c. 
Camp.  826  ;  Story  Sales,  §  249  ;  Hey-  L.  R.  5  H.  L.  395,  with  Kruger  v. 
worth  V.  Hutchinson,  L.  R.  2  Q.  B.  Blanck,  L.  R.  6  Ex.  179. 
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where  the  sale  of  a  cargo  is  by  bill  of  lading,  the  conditions 
which  it  imposes  upon  the  seller  must  be  strictly  complied 
with  before  he  can  enforce  the  bargain.^  And  by  the  sale 
of  "  a  cargo  "  to  arrive  in  a  certain  vessel,  the  average  capac- 
ity of  the  vessel  when  in  good  order  affords  a  test  of  the 
amount  to  be  delivered.^ 

This  rule  is  laid  down  for  guidance  wherever  the  lan- 
guage of  the  parties  to  a  sale  puts  insuperable  difficulties 
in  the  way  of  a  clear  judicial  construction :  "  When  a  prin- 
cipal gives  an  order  to  an  agent  in  such  uncertain  terms  as 
to  be  susceptible  of  two  different  meanings,  and  the  agent 
hond  fide  adopts  one  of  them  and  acts  upon  it,  it  is  not  com- 
petent to  the  principal  to  repudiate  the  act  as  unauthorized, 
because  he  meant  the  order  to  be  read  in  the  other  sense, 
of  which  it  is  equally  capable."^  Upon  this  principle  was 
decided  a  leading  English  case,  in  which  the  judges  were 
found  quite  at  variance  as  to  the  exact  construction  of  the 
word  "cargo."* 

§  316.  Sale  by  Sample  or  Description ;  its  implied  Condi" 
tion;  Warranty  distinguished.  —  With  regard  to  a  sale  by 
sample,  it  is  frequently  laid  down  in  the  courts  that  there 
is  an  implied  condition  that  the  buyer  shall  have  a  fair 
opportunity  of  comparing  the  bulk  with  the  sample.  This 
rule  is  enforced  for  the  buyer's  protection  as  a  legal  inci- 
dent of  such  sales ;  nor  is  the  buyer  obliged  to  establish  a 
usage  to  this  effect  in  order  to  justify  him  in  refusing  to 
carry  out  the  bargain,  wherever  the  seller  is  so  unreasonable 
as  to  deny  him  the  opportunity  for  examination.^ 

So,  where  a  thing  is  sold  by  a  particular  description,  there 
is  a  condition  precedent  implied,  according  to  the  authori- 
ties, that  the  thing  which  the  seller  delivers  or  tenders  shall 
answer  the  description.     And  so,  generally,  where  the  sub- 

i  Benj.  Sales,  bk.  4,  pt.  1 ;  Tam-         "  lb. 
vaco  V.  Lucas,  1  E.  &  E.  581,  692.  6  gee c.  6,  post;  Lorymer  v.  Smith, 

2Barrowman».Draytoii,2Ex.  Div.  1  B.  &  C.  1 ;  Grimoldby  ».  Wells,  L. 

15  ;  Pembroke  Iron  Co.  v.  Parsons,  5  E.  10  C.  P.  391 ;  Dutchess  Co.  v. 

Gray,  589.    Cf.  43  Fed.  279.  Harding,  49  N.  Y.  321. 

'  Ireland  ■».  Livingston,  on  appeal, 
L.  E.  5  H.  L.  395,  Blackburn,  J. 
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ject-matter  of  the  sale  is  unascertained  and  the  seller  is  to 
fulfil  an  order.  The  force  of  the  term  "condition  prece- 
dent," in  this  connection,  should  be  well  estimated ;  for 
there  is  a  constant  tendency  at  this  day,  and  especially  in 
our  American  cases,  to  confuse  "  condition  precedent "  with 
"warranty,"  and  use  the  latter  term  as  broad  enough  for 
both.  Of  warranty  we  shall  speak  at  length  in  the  next 
chapter ;  and  our  present  attention  is  confined  to  condi- 
tions or  stipulations  which  constitute  an  integral  part  of  a 
sale  contract,  on  the  one  hand,  as  distinguished  from  state- 
ments* or  assertions,  which  are  collateral  or  in  the  nature  of 
a  warranty,  on  the  other.  "Where  the  subject-matter  of 
the  sale  is  not  in  existence  or  not  ascertained  at  the  time 
of  the  contract,"  said  the  accomplished  author  of  the  Lead- 
ing Cases,  "an  engagement  that  it  shall,  when  existing  or 
ascertained,  possess  certain  qualities,  is  not  a  mere  war- 
ranty, but  a  condition,  the  performance  of  which  is  a  prece- 
dent to  any  obligation  upon  the  vendee  under  the  contract, 
because  the  existence  of  those  qualities  being  part  of  the 
description  of  the  thing  sold  becomes  essential  to  its  iden- 
tity, and  the  vendee  cannot  be  obliged  to  receive  and  pay 
for  a  thing  different  from  that  for  which  he  contracted."  ^ 

The  leading  idea  thus  imparted  is,  that  where  one  supplies 
by  way  of  sale  something  different  from  that  actually  agreed 
upon,  or  ordered,  there  is  not  a  breach  of  warranty,  as  the 
courts  sometimes  put  it,  which,  in  truth,  applies  to  collat- 
eral undertakings  ;  but,  what  is  more,  a  non-fulfilment  of  the 
contract,  a  non-compliance  with  the  terms  of  the  bargain, 
or,  it  might  be  said,  a  non-supply  of  the  thing  ordered.  To 
use  Lord  Abinger's  illustration :  "  If  a  man  offers  to  buy 
peas  of  another,  and  he  sends  him  beans,  he  does  not  per- 
form his  contract;  there  is  no  warranty  that  he  should  sell 
him  peas ;  the  contract  is  to  sell  peas,  and  if  he  sells  him 
anything  else  in  their  stead,  it  is  a  non-performance  of  it."^ 
While,  however,  there  are  many  judges  who  have  treated 
such  implied  engagement  on  the  seller's  part  as  a  warranty 
(contrary  to  what  Lord  Abinger  here  inculcates),  there  are 

1  2  Smith  Lead.  Cas.  27.  '  Chanter  v.  Hopkins,  iU.&W.  399. 

aso 


§  316  SALES   OF   PERSONAL   PROPERTY.  [PART  VI. 

others  who  shun  the  use  of  one  term  as  well  as  of  the  other, 
for  fear  of  misleading ;  and,  again,  it  has  been  asserted  that 
whether  the  buyer's  action  under  a  supply  of  goods  not 
corresponding  with  the  description  shall  be  technically  con- 
sidered an  action  on  a  warranty,  or  an  action  for  the  non- 
performance of  a  condition,  is  quite  immaterial.  ^  For  in 
America,  where  the  doctrine  of  implied  condition  is  less 
asserted  than  in  England,  there  is  usually  a  recognized  right 
to  return  goods  for  either  breach  of  warranty  or  breach  of 
condition.  2  The  want  of  precision  in  the  use  of  terms  has  led 
to  much  apparent  confusion  in  this  respect ;  but  that  the  buyer 
may  refuse  to  perform  his  part  of  the  bargain,  unless  the  seller 
who  undertakes  to  supply  a  chattel  of  a  particular  kind  or 
description  supplies  accordingly,  —  in  other  words,  that  per- 
formance of  the  seller's  stipulation  is  of  the  essence  of  the  con- 
tract, —  is  a  point  well  settled  by  the  authorities.  And  the 
buyer's  right,  so  universally  conceded,  to  refuse  performance 
—  or,  as  it  is  sometimes  said,  to  repudiate  the  contract  —  for 
the  non-conformity  of  the  article  delivered  to  the  description 
under  which  it  was  sold,  is  founded  on  the  seller's  engage- 
ment by  such  description  that  the  article  sold  shall  corre- 
spond with  the  description.^  Nor  is  there  any  important 
difference  in  this  respect  between  the  contract  of  a  dealer 
and  that  of  a  manufacturer  to  supply  chattels  of  a  certain 
description.  The  practical  application  of  the  doctrine  will 
be  studied  in  our  next  chapter ;  but  here  we  add,  that  one 
reason  why  the  seller's  engagement  is  not  always  readily 
apprehended  as  a  condition  precedent  in  such  cases  is,  that 
suits  involving  the  principle  are  by  no  means  brought 
invariably  by  the  seller  to  enforce  performance  of  the 
corresponding  condition  on  the  buyer's  part,  but  quite  fre- 

1  See  Erie,  C.  J.,  in  Bannerman  v.  n.  s.  447  ;  Benj.  Sales,  bk.  4,  pt.  1 ; 
White,  10  C.  B.  N.  s.  844 ;  Hogins  Henshaw  v.  Robins,  9  Met.  87  ;  Bor- 
V.  Plympton,  11  Pick.  97  ;  Wolcott  v.  rekins  v.  Bevan,  3  Rawle,  23 ;  Selser 
Mount,  7  Vroom,  262,  per  curiam.  v.  Roberts,  105  Penn.  St.  242  ;  Haw- 

2  See  §  579.  kins  v.  Pemberton,  51  N.   Y.  204 ; 
8  Nichols  V.  Godts,   10  Ex.  191 ;     Wolcott  v.  Mount,  7  Vroom,  262  ; 

Bannerman  v.  White,  10  C.  B.  n.  s.  BealsD.  Olmstead,  24  Vt.  114  ;  Carson 

844 ;  Az6mar  v.  Casella,  L.  E.  2  C.  P.  v.  Baillie,  19  Penn.  St.  376 ;  Bounce 

431 J  Josling  V.  Kingsford,  13  C.  B.  v.  Dow,  60  N.  Y.  411 ;  post,  §  344. 
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quently  by  a  buyer  who  has  performed  everything  incum- 
bent upon  him,  and  then,  upon  discovering  the  want  of 
correspondence-  to  the  description,  seeks  to  repudiate  the 
transaction. 

§  317.  The  Same  Subject.  —  There  may  be  a  sale  by  sam- 
ple, in  which  the  bulk  sold  shall  actually  correspond  with 
the  sample,  and  yet,  if  the  sale  be  clearly  of  goods  answering 
further  a  certain  description,  the  condition  is  not  fulfilled 
because  the  goods  tendered  fail  to  answer  the  description. 
Thus,  in  a  sample  sale  of  "  foreign  refined  rape-oil,"  it  was 
held  that  the  tender  of  something  else,  though  corresponding 
in  fact  with  the  sample,  did  not  bind  the  purchaser  to  receive 
it.^  And  where  hops  were  expressly  sold  as  hops  raised 
without  the  use  of  sulphur,  —  the  evidence  showing  that  the 
stipulation  concerning  the  use  of  sulphur  had  been  so  stren- 
uously insisted  upon,  that  the  ordering  party  would  not  have 
knowingly  accepted  sulphur-grown  hops  at  all,  —  the  buyer 
was  permitted  to  repudiate  the  transaction,  as  soon  as  he 
found  the  hops  were  raised  with  the  use  of  sulphur,  though 
he  had  taken  possession  in  ignorance  of  the  fact,  and  not- 
withstanding the  sale  was  by  sample,  and  the  bulk  corre- 
sponded with  the  sample ;  for,  as  the  court  ruled,  the  seller 
had  not  fulfilled  the  condition  to  which  he  bound  himself.^ 
On  the  same  principle,  the  bargain  by  an  accepted  sample, 
marked  "Long-stapled  Salem  Cotton,"  of  what  was  really 
"  Western  Madras  Cotton "  (an  article  not  inferior  alone, 
but  requiring  different  machinery  for  its  manufacture),  has 
been  recently  declared  not  fulfilled  by  the  tender  of  long- 
stapled  Salem  cotton  corresponding  to  the  accepted  sample.^ 

1  Nichols  ».  Godts,  10  Ex.  191.  samples.    And  see  Woods  v.  Miller, 

'^  Baunemian  v.  White,  10  C.  B.  55  Iowa,   168,   where    one    ordered 

N.  s.  844.  "  Early  Eose  potatoes,"  and  the  seller 

'  Az^mar  v.  Casella,  L.  R.  2  C.  P.  sent  a  lot  which  were  only  three- 

431-677  ;  36  L.  J.  C.  P.  124.    And  fourths  of  that  kind.     Evidence  of  a 

see  Dutchess  Co.  v.  Harding,  49  N.  Y.  custom  amongdealers  to  supply  orders 

321 ;  Carson  v.  Baillie,  19  Penn.  St.  thus,  was  held  incompetent  in  this 

376  ;  Gardner  v.  Lane,  9  Allen,  492 ;  case.     So,  too,  in  Johnston  v.  Eayl- 

98  Mass.  492  ;   Osgood  v.  Lewis,  2  ton,  7  Q.  B.  D.  438,  it  was  held  that 

Harr.  &  G.  495  ;  Pennock  v.  Stygles,  (in  the  absence  of  usage  to  the  con- 

54  Vt.  226  ;  post,  c.  6,  as  to  Sales  by  trary)  a  manufacturer  who  sells  his 
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And  so,  too,  where  articles  ordered,  as  "Bristol  Cabbage- 
seed,"  or  a  stated  sort  of  "  Turnip-seed,"  seed  sent  of  another 
description  is  a  breach  of  condition.  ^ 

On  this  same  principle  of  a  sale  by  description  that  in- 
volves a  condition  precedent,  the  bargain  for  a  book  or  map 
according  to  a  certain  prospectus,  is  held  not  to  be  binding 
upon  the  subscriber  where  the  thing  when  offered  proves  so 
materially  and  essentially  different  from  that  set  forth  in 
the  prospectus,  that  it  is  not  the  specific  thing  which  was 
agreed  upon.  For  here  the  condition  to  supply,  which 
rested  upon  the  seller,  has  not  been  performed.  ^  But  as  to 
inherent  qualities  of  a  thing  sold  which  answers  its  full 
description,  this  is  a  matter  of  warranty,  not  of  condition 
precedent.^ 

§  318.  Sales  of  Incorporeal  Securities;  Condition  of  Genu- 
ineness, etc.,  implied.  —  The  same  may  be  said  of  commercial 
securities  of  an  incorporeal  character,  such  as  negotiable 
paper,  bonds,  and  stocks,  which  are  constantly  made  the 
subject  of  sale  by  description.  Indeed,  though  the  buyer 
had  fixed  upon  a  specific  instrument,  and  said  he  would  take 
it,  he  is  still  protected  by  the  law  ;  for,  aside  from  that  fraud 
which  makes  contracts  voidable  by  the  person  imposed  upon, 
the  genuineness  of  the  instrument  is  so  far  of  the  essence  of 
the  contract  as  properly  to  be  deemed  a  condition  precedent. 
One  bargains  not  for  the  document  itself,  but  for  the  money 
right  which  that  document,  if  genuine,  should  evince.  Here 
again  there  is  a  confusion  of  language  in  the  courts  as  be- 
tween condition  and  warranty.  Yet  the  effect  in  principle 
is  admitted  to  extend  to  repudiation  in  toto  by  the  buyer, 
and  the  recovery  of  his  purchase-money,  if  already  paid,  or 
a  refusal  to  take  and  pay  for  it  when  the  spurious  thing  is 
tendered  for  his  acceptance.  The  condition  to  which  the 
seller  was  bound  in  such  a  case  is  unfulfilled  wherever  the 

own  goods,  being  no  dealer,  sells  on  i  Hawkins  v.  Pemberton,  51  N.  Y. 

the  implied  condition  that  the  goods  198  ;  36  N.  J.  L.  262. 

shall  be  of  his  own  make.   See  further,  a  Paton  v.  Duncan,  3  C.  &  P.  336. 

Bounce  v.  Dow,  64  N.  Y.  411 ;  Jones  *  See  next  chapter. 

V.   George,  61   Tex.  345 ;    Lewis  ». 

Rountree,  78  N.  C.  323. 
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thing  is  not  the  genuine  thing  bargained  for,  and  the  material 
consideration  of  the  sale  fails  of  effect ;  as  where  the  thing 
was  false  and  counterfeit ;  where,  purporting  to  be  the  exist- 
ing bond  of  a  foreign  government,  it  proved  to  belong  to  a 
class  of  obligations  already  repudiated  ;  where,  being  negoti- 
able paper,  names  signed  or  indorsed  upon  it  prove  to  have 
been  forged ;  and  so  on.^  It  is  not  for  the  identity  of  the 
paper  alone,  but  for  the  bond  fides  of  the  obligation,  as  evinced 
upon  its  face,  that  the  courts  are  so  solicitous ;  and  the  gen- 
eral welfare  of  society  requires  the  law  to  protect  the  buyer 
of  property  whose  great  intrinsic  value  or  utter  worthless- 
ness  may  hang  upon  a  single  circumstance.  Even  though 
the  thing  be  not  entirely  worthless,  but  has  some  value,  — 
as  where  one  good  indorsement  on  a  note  proves  genuine, 
though  the  other  signatures  were  forged,  —  the  rule  of  con- 
dition precedent  still  applies,  and  the  contract  of  sale  fails 
for  lack  of  consideration. ^ 


1  Young  V.  Cole,  3  Bing.  N.  C.  724  ; 
Gompertz  v.  Bartlett,  2  E.  &  B.  849 ; 
Westropp  V.  Solomon,  8  C.  B.  345 ; 
Benj.  Sales,  bk.  4,  pt.  1 ;  Aldrich  v. 
Jackson,  5  R.  I.  218  ;  Ledwich  v.  Mc- 
Klm,  53  N.  Y.  307  ;  Wood  v.  Sheldon, 
42  N.  J.  L.  421 ;  Donaldson  o.  New- 
man, 9  Mo.  App.  235 ;  Merriam  v. 
"Wolcott,  3  Allen,  258  ;  Story  Sales, 
§367. 

2  Gumey  v.  Smith,  4  E.  &  B.  133. 
A  sale  of  accounts  imports  that  they 
are  genuine  ;  i.e.,  that  there  is  an  ac- 
count against  the  person  in  question. 
Gilchrist  v.  Hilliard,  53  Vt.  592. 

Hence  the  contract  of  sale  fails  if 
the  subject-matter  be  a  bill  or  promis- 
sory note,  and  all  or  any  of  those 
signatures  upon  which  a  buyer  has 
the  right  to  rely  prove  not  to  be 
genuine.  Gumey  v.  Smith,  4  E.  & 
B.  133;  Aldrich  v.  Jackson,  5  R.  I. 
218;  DumontD.  Williamson,  18  Ohio 
St.  515;  Terry  v.  Bissell,  26  Conn. 
23  ;  Ledwich  v.  MoKim,  63  N.  Y.  307  ; 
120  N.  Y.  303 ;  Worthington  v.  Cowles, 
112  Mass.  30 ;  Ward  v.  Haggard,  75 
Ind.  381.     Contra,  Baxter  v.  Duren, 


19  Me.  434,  which  is  doubted  in 
Hussey  v.  Sibley,  66  Me.  192.  Even 
where  one  gets  a  note  discounted  at 
a  bank  without  indorsing  it,  he  is 
held  to  have  warranted  by  implica- 
tion that  its  signatures  are  genuine. 
Cabot  Bank  v.  Morton,  4  Gray,  156. 
Or  where  one  indorses  without  re- 
course. Dumont  v.  Williamson,  18 
Ohio  St.  515.  It  would  appear  that 
the  sale  of  a  note  imports  a  war- 
ranty or  condition  precedent  that 
each  name  upon  which  a  buyer  relies 
was  signed  by  a  person  capable  of 
binding  himself  by  a  valid  contract. 
See  Lobdell  v.  Baker,  1  Met.  193; 
Story  Sales,  §  367.  But  see  Baldwin 
V.  Van  Deusen,  37  N.  Y.  487.  So 
rigid  is  the  rule,  that  it  has  been 
enforced  against  a  broker  who  sold  a 
forged  note  for  an  undisclosed  prin- 
cipal for  less  than  its  face,  and  then 
paid  the  money  over.  Merriam  v. 
Wolcott,  3  Allen,  258;  Thrall  o. 
Newell,  19  Vt.  202;  Canal  Bank 
V.  Bank  of  Albany,  1  Hill,  278.  If 
the  seller  was  guilty  of  fraud,  the 
buyer's  right  to  repudiate  the  sale  is 
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But  if,  as  a  matter  of  fact,  tlie  incorporeal  chattel  deliv- 
ered is  really  what  both  parties  intended  it,  even  though  the 
thing  be  not  described  with  literal  accuracy,  the  seller  ful- 
fils his  condition  precedent  by  delivering  or  tendering  it.^ 
Moreover,  this  condition  precedent  relates  only  to  genuine- 
ness. That  the  party  whose  name  is  upon  the  note  is  solvent 
or  the  contrary,  is  no  condition  precedent ;  ^  but  these  and 
analogous  questions  remain  for  our  consideration  under  the 
head  of  warranty.^  In  short,  if  the  seller  supplies  what  the 
buyer  really  undertook  to  buy,  the  contract  of  sale  is  ful- 
filled in  the  absence  of  fraud ;  and  as  to  the  quality  or  worth 
of  the  thing,  that  once  more  becomes  a  question  of  war- 
ranty. 

§  319.  Sales  of  Specific  Corporeal  Chattels;  Implied  Condi- 
tion of  Genuineness,  etc.  —  Here  the  authorities  concerniag 
implied  conditions  in  sale  contracts  appear  to  rest.  But  the 
argument  might  be  extended  further.  Not  only  sales  of 
unspecified  corporeal  chattels,  but  those  likewise  of  specific 
chattels ;  not  sales  by  sample  or  by  description  alone,  but 
sales  with  the  subject-matter  already  clearly  identified, — 
may  involve  certain  implied  conditions  as  a  necessary  se- 
quence of  the  bargain.  If  a  specific  article  is  purchased, 
which  the  seller  is  to  send  home  to  the  buyer,  there  is  an 
implied  condition  of  the  contract  that'  the  identical  thing 
shall  be  delivered.  The  genuineness  of  the  thing  through- 
out, its   continuous  specific   identity,  is  an  essential,  when 

doubly  sure.    Bell  v.  Cafferty,  21  Ind.  those  of  sale,  but  not  to  the  extent 

411.    And  see  Webb  v.  Odell,  49  N.  Y.  indicated  in  Baxter  v.  Duren,  29  Me. 

583.  434. 

By  the  mere  sale  of  a,  ticket,  a  "  Whether  a  promissory  note  is 
seller,  who  is  not  the  carrier,  binds  tainted  with  usury  or  not  afiords  no 
himself  to  a  condition  that  the  ticket  basis  for  a  condition  precedent.  Lit- 
is genuine  and  no  more.  Elston  v.  tauer  i).  Goldman,  72  N.  Y.  506.  Nor 
Fieldman,  57  Minn.  70.  whether  the  stock  issued  by  a  corpo- 

1  Mitchell  V.  Newhall,  16  M.  &  W.  ration  in  due  form,  which  one  sells, 
308 ;  Lambert  ».  Heath,  15  M.  &  W.  was  fraudulently  over-issued.  Peo- 
487.  pie's  Bank  v.  Kurtz,  99  Penn.  St. 

2  Day  V.  Kinney,  131  Mass.  37  ;  344 ;  Lambert  v.  Heath,  15  M.  &  W. 
Burgess  v.  Chapin,  5  K.  I.  225.  Cases  487.  Nor  whether  genuine  munici- 
which  relate  to  receiving  in  payment  pal  bonds  were  legally  issued.  Kuohs 
are  to  be  distinguished,  semble,  from  v.  National  Bank,  94  Tenn.  57. 
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anything   intervenes  between   tlie   striking  of  tlie   bargain 
and  the  final  transfer  of  possession. 

Wherever  a  seller  has  had  the  opportunity  to  substitute 
something,  if  unfairly  disposed,  for  the  article  actually  con- 
tracted for,  before  the  buyer  could  get  possession,  the  infer- 
ence is  natural  that  the  buyer  shall  have  a  right  to  inspect 
the  property  sufficiently  to  make  sure  that  the  identical 
thing  is  delivered,  before  accepting  and  paying  for  it ;  in 
other  words,  that  the  bargain  did  not  contemplate  the 
buyer's  performance  of  his  duties  while  blindfolded  by 
the  other.  The  genuineness  of  the  thing,-  its  identity  as 
the  specific  article  contracted  for,  must  be  fimdamental  in 
every  contract  for  specific  chattels ;  and  the  delivery  of 
something  else  if  the  seller  was  bound  to  delivery,  or  the 
taking  of  something  else  if  the  buyer  was  bound  to  send 
and  take  away,  is  not  a  breach  of  collateral  undertaking 
merely,  but  a  non-fulfilment  of  the  condition  to  which  the 
party  had  bound  himself.  Every  sale  transaction,  in  short, 
whether  relating  to  specific  or  unspecified  chattels,  is  to  be 
interpreted  according  to  its  express  or  implied  terms ;  and 
the  conditions,  express  or  implied,  are  deducible  accordingly. 


CHAPTER  VI. 

WARRANTY. 

» 

§  320.  VTarranty  in  Sales;  Introductory  Hemarks.  —  What 
has  been  said  in  the  preceding  chapter  of  conditions  under  a 
contract  of  sale  has  prepared  the  way  for  a  full  discussion  of 
the  vexed  subject  of  warranty.  Stipulations  attending  sales 
in  the  nature  of  warranty  are  almost  invariably  found  in 
practice  to  be  such  as  impose  an  obligation  upon  the  seller  ; 
far  more  so  than  conditions,  which  are  of  mutual  force  :  and 
yet  warranty,  if  properly  understood,  has  no  exclusive  ref- 
erence, logically  speaking,  to  either  party,  but  comprises  aU 
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collateral  undertakings  on  either  side  which  form  a  part  of 
the  contract.  A  sale,  however,  differs  from  most  other  con- 
tracts in  presenting  generally  little  for  the  one  party  to  un- 
dertake which  is  not  an  integral  part  of  the  agreement,  but 
much  for  the  other. 

Our  law  of  sales  has  run  into  a  maze  of  confusion  over 
this  subject  of  warranty.  Fraud,  condition,  representation 
and  warranty,  are  subjects  constantly  mingled  in  legal  dis- 
course ;  rules  overlap ;  and,  as  between  implied  conditions 
and  implied  warranties,  the  courts  are  at  decided  variance. 

§  321.  Warranty  defined;  Warranty  and  Representation. — 
"Warranty,  as  we  apply  the  word  to  real  estate,  seems  to 
have  exclusive  reference  to  title ;  and  in  the  law  of  insurance 
the  term  has  become  one  of  peculiar  significance,  denoting 
clauses  in  the  nature  of  conditions  which  must  be  strictly 
complied  with.^  What  the  word  "warranty"  shall  mean 
in  connection  with  the  law  of  sales  is  not  well  agreed  ;  but 
that  for  which  we  contend  is  substantially  what  Lord 
Abinger  claimed,  when  distinguishing  warranty  from  con- 
ditional statement :  "  A  warranty  is  an  express  or  implied 
statement  of  something  which  a  party  undertakes  shall  be 
part  of  a  contract,  and,  though  part  of  the  contract,  collateral 
to  the  express  object  of  it."^  This  definition  has  met  the 
approval  of  English  law  writers  of  high  repute.^  And  that 
warranty  stipulations  are  not  vital  to  the  sale  either  of  real 
or  personal  property  can  be  demonstrated ;  the  objective 
point  in  all  such  transactions  being  to  accomplish  a  transfer 
of  title  from  one  party  to  the  other,  so  that  the  buyer  may 
get  the  genuine  thing,  and  the  seller  his  genuine  quid  pro 
quo  ;  while  to  secure  the  buyer  absolutely  in  his  title  against 
the  world  or  not,  to  make  his  enjoyment  more  or  less  benefi- 
cial to  him,  to  engage  that  the  thing  shall  or  shall  not  have 
certain  qualities,  —  all  these  are  alternatives  incidental  to 
the  transaction,  and  not  an  inseparable  part  of  it. 

1  Bouv.  Diet. "  Warranty."  1  Sch.  »  See  Benj.  Sales,  bk.  4,  pt.  1 ;  ib. 
Pers.  Prop.  §§  557,  558.  bk.  4,  pt.  a,  c.  1,  §  1 ;  2  Smith  Lead. 

2  Chanter  «.  Hopkins,  4  M.  &  W.  Cas.  33,  34. 
099. 
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But  "warranty"  and  "representation"  are  not  converti- 
ble terms.  We  are  not,  perhaps,  to  take  our  distinction  as 
the  courts  have  put  it  with  regard  to  insurance  contracts ; 
though  even  there  it  can  be  said  that  the  sale  of  an  indem- 
nity against  loss  from  a  specified  contingent  cause  requires 
of  itself  no  such  verbosity  of  so-called  conditions  as  a  policy 
now-a-days  sets  forth,  but  has  rather  for  its  express  object 
the  undertaking  of  a  certain  risk  as  to  certain  subject-mat- 
ter for  a  certain  compensation.  We  only  observe,  that  while 
representations  are  statements  which  might  be  made  prior  or 
subsequent  to  the  bargain,  as  well  as  contemporaneous  with 
its  formation,  it  is  only  with  those  representations  which  are 
so  made  as  to  become  a  part  of  the  contract,  those  which 
lead  parties  to  the  aggregatio  mentium,  those  which  enter 
into  the  bargain,  that  the  law  of  warranty  in  sales  of  per- 
sonal property  is  concerned.  A  warranty  need  not,  of 
course,  be  made  at  the  conclusion  of  the  bargain ;  but  it 
should,  at  least,  be  more  than  a  mere  statement  by  way  of 
inducement  to  the  purchase  :  it  should  enter  into  the  treaty, 
and  constitute  part  of  the  basis  of  the  sale.  Thus,  if  I  have 
a  horse  to  sell,  and  if  I  expressly  offer  him  as  suitable  for  the 
saddle,  and  one  who  is  known  to  be  buying  a  horse  for  that 
special  purpose  takes  him  on  the  faith  of  my  statement,  the 
statement  may  prove  to  be  a  warranty :  not  so,  however,  if, 
offering  the  horse  to  one  who  is  supposed  to  purchase  for 
ordinary  use,  I  state,  as  a  mere  matter  of  opinion  and  to  help 
on  the  bargain,  that  the  horse  is  good  in  the  saddle.^  The 
application  of  the  distinction  is  sometimes  extremely  diffi- 
cult, but  the  principle  itself  is  perfectly  sound ;  for  the  ques- 
tion at  issue  is,  whether  the  representation  appears  to  have 
been  an  understood  ingredient  of  the  contract.     By  warrant- 

1  See  Hopkins  v.  Tanqueray,  15     Hillman   v.    Wilcox,    30    Me.    170 ; 


C.  B.  130 ;  Benj.  Sales,  bk.  4,  pt.  2, 
c.  1,  §  1 ;  Beals  v.  Olmstead,  24  Vt, 
114 ;  Carter  v.  Black,  46  Mo.  384 
McConnel  v.  Murphy,  L.  R.  5  P.  C. 
203;  Baker  v.  Henderson,  24  "Wis, 
509  ;  Lawton  v.  Keil,  61  Barb.  558 
Horton  v.  Green,  66  N.  C.  596 
Tewkesbury  v.  Bennett,  31  Iowa,  88 


Larey  v.  Taliaferro,  57  Ga.  443  j 
Smith  V.  Justice,  13  Wis.  600.  See 
further,  on  this  subject,  Roscorla  v. 
Thomas,  3  Q.  B.  234 ;  Summers  v. 
Vaughan,  35  Ind.  323 ;  Conger  v. 
Chamberlain,  14  Wis.  258;  3  Bl. 
Com.  166 ;  McCormioks  v.  Fuller,  56 
Iowa,  43. 
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ing  what  he  sells  the  seller  gives  assurance  that  should  it 
prove  otherwise  he  will  indemnify  the  buyer. 

§  322.  Caveat  Emptor,  the  Rule  in  a.  Sale ;  Exceptions  noted. 
—  The  leading  principle  of  the  law  of  warranty  in  sales  at 
the  common  law  is,  that  a  purchaser  buys  at  his  own  risk ; 
caveat  emptor.  This  maxim  has  been  constantly  cited,  both 
in  England  and  America.  ^  But  upon  this  rule,  which  applies 
more  especially  to  the  quality  of  the  subject-matter,  so  as  to 
throw  all  risks  in  this  respect  upon  the  purchaser  of  a  spe- 
cific chattel,  have  been  ingrafted  numerous  exceptions,  as 
we  shall  see  when  we  come  to  treat  of  implied  warranty. 
Wherever  the  seller  has  given  an  express  warranty,  or  the 
law  implies  a  warranty  from  the  circumstances,  or  the  buyer 
can  bring  fraud  home  to  the  party  from  whom  he  purchased, 
the  doctrine  of  caveat  emptor  fails  of  application.^ 

§  328.  'Warranty  in  an  Executory  or  Executed  Sale.  —  An 
executory  contract  may  involve  an  express  warranty  of  bind- 
ing force,  as  well  as  may  an  executed  contract  which  has 
been  fully  consummated.^  But  a  guaranty  that  goods  sold 
will  pass  inspection  does  not  change  an  executed  sale  into  a 
mere  executory  contract :  it  is,  in  effect,  an  express  warranty 
of  soundness  to  that  extent.*  A  warranty  has  no  present 
vitality  and  force  in  an  executory  contract  of  sale ;  ®  but 
whenever  the  sale  is  completed,  the  warranty,  if  part  of  the 
inducement  to  the  purchase,  becomes  valid  and  obligatory.® 

A  warranty,  to  be  effectual  as  such,  should  enter  as  an  ele- 
ment into  the  negotiations  and  form  part  of  the  inducement  to 
the  purchase  ;  and  if  such  be  the  case,  it  matters  not  that  it 
was  given  somewhat  earlier,  or  even  (as  held)  somewhat  later, 
than  the  consummated  sale,  so  long  as  it  entered  into  the 
scope  of  actual  consideration.^     But  representations  made 

1  South  Carolina  seems  never  to  ^  Vincent  v.  Leland,  100  Mass. 
have  favored  this  maxim.    §  345.  432. 

2  Story  Sales,  §  349 ;  Benj.  Sales,  '  Way  v.  Marten,  140  Penn.  St. 
bk.  4,  pt.  2,  0.  1,  §  1  ;  infra,  same  c.  499  ;  63  Vt.  363  ;  Grossman  r>.  John- 

8  Parks    V.   Morris,    &c.    Co.,    54  son,  63  Vt.  333  ;  Vincent  c.  Leland, 

N.  Y.  586 ;  Polhemus  ii.  Heiman,  45  100  Mass.  432  ;  CoUette  u.  Weed,  68 

Cal.  573.  Wis.  428.     Or  was  given  later  to 

*  Gibson  v.  Stevens,  8  Hovr.  384.  enlarge   the  original    consideration. 

«  Osbom  V.  Gantz,  60  N.  Y.  640.  Porter  v.  Pool,  62  Ga.  238. 
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long  before,  or  at  any  time  after  the  completed  sale,  which  fail 
altogether  of  connection  with  its  consideration,  and  form  no 
part  of  the  inducement  to  purchase,  cannot  be  construed 
into  a  warranty.^  * 

§  324.  Warranty  by  One's  Agent. — Warranties  may  be  given 
by  an  agent,  as  well  as  by  the  principal  party  himself ;  and 
the  common  rule  here  applies,  that  acts  which  are  within 
the  general  scope  of  the  agency,  though  in  violation  of  the 
principal's  private  instructions,  shall  be  upheld  on  behalf  of 
those  dealing  with  the  agent  in  good  faith,  and  supposing  him 
to  havefull  powers.  As  an  agent  to  sell  is  presumed  to  have 
authority  to  do  whatever  is  usual  in  the  course  of  the  partic- 
ular business,  he  may  expressly  warrant,  if  it  be  the  custom 
of  a  seller  to  do  so  under  like  circumstances.^  Accordingly, 
the  agent  of  a  professional  horse-dealer  has  been  held  to  bind 
his  principal  by  a  warranty  of  soundness,  even  though  pri- 
vately instructed  not  to  give  it ;  the  buyer  having  received 
no  knowledge  of  such  instructions  before  completing  the  pur- 
chase.^ A  clerk  or  salesman  behind  a  counter  is  sometimes 
liberally  regarded,  from  a  view  to  what  is  customary.*  And  an 
agent,  authorized  to  sell  a  manufactured  article  for  the  makers, 
has  been  allowed,  under  a  similar  state  of  facts,  to  bind  them 
by  express  warranty  of  reasonable  fitness.^  It  would  appear 
to  be  quite  in  accordance  with  usage  in  certain  localities 
that  a  commission  merchant  should  be  allowed  to  warrant 
the  goods  he  seUs  as  of  good  quality.^  The  implied  warranty 
that  the  bulk  shall  correspond  in  sample  sales,  the  implied 
warranty  of  quality  where  goods  are  supplied  to  order,  and 
indeed  every  warranty  which  the  law  necessarily  infers  from 

1  Bryant  v.  Crosby,  40  Me.  9  (here  Ired.  349 ;  Upton  v.  Suffolk  County 

made  a  month  eariier);  Zimmerman  Mills,  11  Cush.  586  ;  Howard  «.  Shew- 

V.  Morrow,  28  Minn.  367  ;  33  Minn,  ard,  L.  R.  2  C.  P.  148  ;  Story  Agency, 

339 ;   Hogins  v.  Plympton,  11  Pick.  §§  102,  443. 

99  ;  Morehouse  v.  Comstock,  42  Wis.  *  Howard  v.  Sheward,  L.  R.  2  C.  P. 

626.    See  further,  §  382.  148. 

"  Story  Sales,  §  350 ;  Benj.  Sales,  *  See  Herring  v.  Skaggs,  62  Ala. 

hk.  4,  pt.  2,  c.  1,  §  1 ;  Brady  v.  Todd,  180. 

9  C.  B.  N.  B.  592 ;  Dingle  v.  Hare,  7  »  Boothby  v.  Scales,  27  Wis.  626. 

C.  B.  N.  s.  145  ;  Bryant  v.  Moore,  26  «  Randall  v.  Kehlor,  60  Me.  37. 

Me.  84 ;  Williamson  v.  Connaday,  3 
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the  simple  fact  of  sucli  a  sale,  comes  within  the  scope  of  an 
authority  to  make  the  sale,  as  an  integral  part  of  the  sale 
itself.i 

But  the  rule  of  agengy  itself  suggests  the  true  limitations 
of  this  doctrine.  There  may  be  general  agents  with  large 
powers,  and  special  agents  with  limited  powers ;  and  a  party 
held  out  merely  as  one  of  the  latter  class  cannot  bind  his 
principal  by  acts  which  go  beyond  the  reasonable  scope  of 
his  powers  ;  nor  can  an  express  warranty,  which  shall  bind 
the  owner  of  chattels,  be  given  by  one  whose  authority  to  sell 
is  manifestly,  under  all  the  circumstances,  in  the  nature  of  a 
restricted  or  special  agency,  unless  he  can  show  that  his  au- 
thority covers  the  whole  ground.  Hence  it  is,  as  the  English 
cases  hold,  that,  while  a  party  carrying  on  the  general  busi- 
ness of  horse-dealing  is  presumed  to  have  authority  to  ex- 
pressly warrant  the  horses  he  may  have  on  hand,  the  contrary 
is  true  of  a  private  owner's  servant,  who  is  intrusted  to  sell 
and  deliver  a  horse  on  a  particular  occasion :  the  former  may 
expressly  warrant ;  the  latter  cannot. ^  So,  too,  the  authority 
of  an  auctioneer,  or  any  mere  broker,  to  give  an  express  war- 
ranty, should  be  subjected  to  strict  scrutiny  before  it  can  be 
recognized.^  Again  :  though  one's  general  agent  with  power 
to  sell  may  give  such  express  warranties  as  are  the  usual 
and  proper  incidents  of  the  sale,  besides  holding  the  owner 
whom  he  represents  to  the  fulfilment  of  every  warranty 
which  the  law  implies,  he  cannot,  without  more  express 
authority,  give  an  unusual  warranty  of  like  binding  force ; 
as,  for  instance,  where  an  agent  to  sell  flour,  not  content  with 

1  Andrews  v.  Kneeland,  6  Cow.  Richmond,  43  Vt.  25.  But  the  state- 
354 ;  Tipton  v.  Suffolk  County  Mills,  ment  of  one  professing  authority  to 
11  Cush.  586 ;  Boothby  v.  Scales,  27  warrant  that  he  has  it,  is  of  course 
Wis.  626 ;  Story  Agency,  §  102 ;  inconclusive.  Wilcox  v.  Henderson, 
Palmer  v.  Hatch,  46  Mo.  685.  64  Ala.  535. 

2  Brady  v.  Todd,  9  C.  B.  n.  s.  592,  »  Bartholomew  v.  Warner,  32 
distinguishing  Alexander  v.  Gibson,  Conn.  98  ;  Schell  v.  Stephens,  50 
2  Camp.  555.  And  see  Perrlne  v.  Mo.  375 ;  Murray  v.  Brooks,  41  Iowa, 
Cooley,  42  N.  J.  L.  623 ;  Herring  v.  45  ;  Blood  v.  French,  9  Gray,  197  ; 
Skaggs,  73  Ala.  446.  Request  or  Dodd  v.  Farlow,  11  Allen,  426 ;  The 
permission  of  the  seller  to  warrant  Monte  AUegre,  9  Wheat.  644 ;  o.  18, 
is  all  the  same  so  far  as  the  agent  post,  as  to  auction  sales. 

deals  with   third  parties.      Fay   v. 
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warranting  its  present  quality,  undertakes,  on  behalf  of  his 
principal,  to  go  further,  and  warrant  its  continuing  good  qual- 
ity for  a  given  period.  ^  Any  buyer,  who  takes  a  warranty 
transcending  the  reasonable  scope  of  the  selling  agent's  au- 
thority, takes  it  at  the  risk  of  being  able  to  prove  that  the 
agent  had  his  principal's  authority  to  that  extent ;  and,  if  he 
cannot  show  such  authority  in  point  of  fact,  the  law  wiU  not 
infer  it  for  him.  "  It  is  unnecessary  to  add,"  says  Erie,  C.  J., 
in  Brady  v.  Todd,  "that,  if  the  seller  should  repudiate  the 
warranty  made  by  his  agent,  it  foEows  that  the  sale  would 
be  void ;  "^  in  which  case  the  transgressing  agent  and  credu- 
lous buyer  must,  of  course,  adjust  the  losses  of  the  bargain 
as  their  own  personal  affair. 

§  325.  The  Same  Subject;  Agent  as  Arbitrator.  —  The  po- 
sition assumed  by  the  selling  agent,  as  to  the  quality  of 
goods  which  he  contracts  to  supply,  is  sometimes  that  of 
an  arbitrator,  with  rights  and  duties  to  be  adjusted  accord- 
ingly. Thus,  where  a  selling  broker  had  made  a  written 
contract  of  sale  on  his  principal's  account  of  Smyrna  raisins 
to  arrive  in  London,  of  "  fair  average  quality  in  opinion  of 
selling  broker,"  and  then  rejected  them  on  their  arrival  as 
not  being  of  "fair  average  quality,"  it  was  decided  that 
he  was  not  responsible  to  his  principal  for  the  exercise  of 
reasonable  care  and  skill,  but  that,  notwithstanding  any 
possible  error  of  judgment  on  his  part,  his  act  in  rejecting 
the  goods  was  merely  that  of  a  quasi  arbitrator.  ^ 

§  326.  Effect  of  Custom  upon  the  Lavsr  of  Warranty.  —  Cus- 
tom may  be  shown,  in  certain  cases,  to  have  affixed  a  peculiar 
meaning  to  certain  words  and  expressions  used  in  the  con- 
tract of  sale.  But  to  reconcile  the  decisions  on  the  point  of 
local  custom  or  usage  is  not  easy.  The  courts  are  not  dis- 
posed to  create  an  express  warranty  upon  any  such  sugges- 

1  Upton  V.  Suffolk  County  Mills,  ized  to  give  it.  Palmer  v.  Hatch,  46 
11   Cush.  586 ;  Smith  b.  Tracy,  36     Mo.  586. 

N.  Y.  79.    See,  as  to  joint-owners,  ^  Brady  v.  Todd,  9  C.  B.  n.  s.  592  ; 

Holmes  t).  Wood,  32  Ind.  201.    A  war-     Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ; 
ranty  against  seizure  is  unusual,  and     Story  Sales,  §  350. 
an  agent  is  not  presumably  author-  *  Fappa  v.  Rose,  L.  E.  7  C.  P.  32  ; 

s.  c.  L.  B.  7  C.  P.  525. 
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tion ;  and  the  custom  or  usage  should  at  least  he  certain, 
reasonable,  and  sufi&ciently  old,  to  justify  the  presumption 
that  it  was  so  generally  known  at  the  time  of  the  sale  trans- 
action as  most  probably  to  have  entered  into  the  calculation 
of  both  parties.^  Thus,  the  statement  of  so  much  as  the 
"  invoice  weight "  in  a  bill  of  sale  is  not,  on  the  allegation  of 
custom  or  usage,  to  be  taken  as  a  warranty  that  the  actual 
weight  is  the  same  as  the  invoice  weight.^  Nor  is  a  custom 
not  to  warrant  against  latent  defects  to  be  favored  in  dero- 
gation of  the  common  law.^  Nor  conversely  a  custom  to 
establish  a  warranty  of  quality  as  against  language  or  cir- 
cumstances which  import  nothing  of  the  kind.*  Nor  is 
evidence  of  a  custom  or  usage  of  implied  warranty  against 
false  packing  admissible  where  the  parties  had  no  knowl- 
edge of  such  a  custom.^  But  custom  may  define  the  eon- 
tract  in  a  certain  point,  where  it  gives  precision,  and  does 
not  contradict.*  Nor  is  there  any  rule  of  law  which  pre- 
vents custom  from  being  established  by  a  single  witness.^ 
The  true  doctrine  appears  to  be  this  :  that  a  warranty  may 
be  inferred  from  a  clear  custom  or  usage,  reasonable  in  itself, 
and  likely  to  have  been  contemplated  in  the  particular  trans- 
action ;  but  that  custom  or  usage  cannot  be  set  up  to  defeat 
the  plain  purpose  and  scope  of  the  transaction,  nor  to  ingraft 
upon  the  contract  an  undertaking  unreasonable  of  itself,  or 
contrary  to  the  policy  of  the  law.^  It  may  be  added,  that 
any  warranty  expressed  in  technical  terms  is,  in  the  absence 
of  distinct  proof  of  a  contrary  mutual  intent,  to  be  construed 
in  the  technical  sense. ^ 

iLeggat?).  Sands' Ale,  &c.  Co.,  60  «  Robinson  v.  United  States,  13 

m.  158 ;  Whitmore  v.  South  Boston  Wall.  363 ;    Shepard  v.    Lynch,    26 

Iron  Co.,  2  Allen,  58 ;  Story  Sales,  Kans.  377. 

§  358 ;  Barnard  v.  Kellogg,  10  Wall.  '  lb.    Usage  of  trade  is  not  suf- 

383  ;  Baker  v.  Squier,  3  Thomp.  &  C.  ficient    to   authorize  a  merchandise 

(N.  Y.  Supr.)  465.  broker  to  warrant  the  quality  of  what 

2  Rice  V.  Codman,  1  Allen,  377.  hesells.  Doddu.Farlow,  11  Allen, 426. 

8  Whitmore  v.  South  Boston  Iron  »  Story  Sales,  §  358 ;  Benj.  Sales, 

Co.,  2  Allen,  58 ;  Dickinson  v.  Gay,  bk.  4,  pt.  2,   o.    1,   §  3 ;   Jones  v. 

7  Allen,  34.  Bowden,  4  Taunt.   847  ;   Boardman 

4  Wetherill  v.  Neilson,  20  Penn.  v.  Spooner,  13   Allen,  353 ;  Leggat 

St.  448  ;  Dodd  v.  Farlow,  11  Allen,  426.  c.  Sands'  Ale,  &c.  Co. ,  60  111.  158. 

6  Barnard  v.  Kellogg,  10  WaU.  383.  «  Story  Sales,  §  361.    As  to  what 
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§  327.  Waiver  of  Warranty;  when  inferred.  —  A  waiver  of 
warranty,  or  rath6r  of  tlie  right  to  avail  one's  self  of  its 
breach,  may  be  established  by  suitable  evidence.  Thus, 
where  the  buyer  of  warranted  goods  unreasonably  fails  to 
inform  the  party  from  whom  he  purchased,  of  the  breach  of 
warranty,  in  season  to  leave  to  the  latter  his  due  rights 
against  others  for  the  alleged  defect,  the  law  wiU  infer  a 
waiver  on  the  buyer's  part.^  Other  circumstances,  such  as 
the  buyer's  acceptance  of  the  chattels  without  complaint, 
and  upon  due  examination,  followed  by  a  lapse  of  time  ample 
for  finding  out  the  defect,  may,  as  well  as  an  express  waiver 
on  his  part,  operate  as  a  bar  to  proceedings  otherwise  avail- 
able under  the  warranty.^  So  if  a  buyer  orders  separate  lots, 
and  finds  that  some  do  not  correspond  with  the  order,  he 
must  be  prompt  and  decided  in  his  course  ;  for  if  he  under- 
takes to  keep  all  the  lots  while  engaged  in  a  controversy  with 
the  seller,  and  to  pay  for  none  until  he  has  been  supplied  with 
all  according  to  the  agreement,  he  may  find  himself  liable  to 
pay  for  the  whole,  as  upon  so  many  separate  contracts.^ 

But  acceptance  of  the  thing  with  or  without  inspection  is 
not  necessarily  a  waiver  ;  especially  as  to  matters  latent  and 
not  discoverable  at  once.* 

§  328.  Express  and  Implied  Warranty  to  be  considered.  — 
The  leading  principles  of  the  law  of  warranty  in  sales  will 
become  more  apparent  upon  a  division  of  the  subject  for 
treatment  under  these  two  heads:  (1.)  Express  warranty; 
(2.)  Implied  warranty.  An  express  and  an  implied  war- 
ranty may  exist  under  the  same  contract,  if  not  relative  to 
the  same  obligation;  as  where  there  is  an  express  warranty 
of  quality  and  an  implied  warranty  of  title. ^     But  where  the 


shall  govern  if  local  usages  differ,  see  '  Couston  v.  Chapman,  L.  R.  2  Sc. 

Star  Glass  Co.  v.  Moray,  108  Mass.  App.  250.    See  also  Dean  v.  Nichols 

570.  Co.,  Iowa  (1895). 

iHall  V.  McEwen,  19  Mich.  95;  *  Pennock  v.  Stygles,  54  Vt.  226 ; 

Couston  ».  Chapman,  L.  R.  2  Sc.  App.  Ancrum  v.  Wehmann,  15  S.  C.  118; 

250 ;  63  Ga.  160.  Daniells  v.  Aldrioh,  42  Mich.  58. 

2  See  buyer's  remedies,  im/ro,c.  15;         ^  ^glls    v.    Spears,    1    McCord, 

Morehouse    v.    Comstock,    42    Wis.  421. 
626. 
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warranty  of  quality  is  expressed  (especially  if  in  writing), 
an  implied  warranty  as  to  quality  is  naturally  excluded.^ 

Express  warranty  arises  where  one  specially  undertakes  to 
make  sure  to  the  other  that  the  thing  sold  is  as  represented ; 
but  an  implied  warranty  is  one  which  the  law  deduces  as  an 
inevitable  consequence  of  the  contract,  notwithstanding  there 
had  been  no  special  undertaking  in  the  matter.  • 

§  329.  As  to  express  Warranty ;  -what  constitutes  it.  — 
(1.)  As  to  express  warranty.  What  has  already  been  said 
of  warranty  in  general  is  quite  pertinent.  Thus,  to  deter- 
mine whether  an  express  representation  shall  have  the  force 
of  a  warranty,  we  ask  whether  the  representation  was  an  ele- 
ment of  the  bargain,  —  whether  the  parties  designedly  used 
it  by  way  of  building  up,  so  to  speak,  their  mutual  transac- 
tion. This  is  an  issue  of  fact,  to  be  decided  according  to 
the  evidence  presented  ;  and,  doubtless,  that  which  in  one 
case  amounted  to  no  warranty  at  all,  will,  in  another,  become 
necessarily  a  warranty,  because  of  the  circumstances.  As, 
for  instance,  in  the  sale  of  a  horse,  a  representation  made  by 
the  seller  that  the  animal  is  only  so  many  years  old ;  to  which 
undertaking  the  seller  of  a  horse  clearly  does  not  mean  to 
bind  himself  in  ordinary  cases,  but  which  becomes  sometimes 
of  vital  importance.*  The  English  authorities  furnish  this  as 
a  decisive  test  of  warranty  for  most  instances  :  whether  the 
seller  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant, 
or  merely  states  an  opinion  or  judgment  upon  a  matter  of 
which  the  seller  has  no  special  knowledge,  and  on  which  the 
buyer  may  be  expected  also  to  have  an  opinion,  and  to  ex- 
ercise his  judgment  before  closing  the  bargain ;  for  in  the 
former  case  there  is  a  warranty,  but  in  the  latter  none.^ 

But  when  we  come  to  examine  the  decisions,  we  find  an 
absence  of  universal  tests  ;  much  that  is  worthless  set  forth 
by  way  »f  dicta ;  and  the  constant  disposition  manifested  on 
the  part  of  judge  and  jury,  withal,  to  do  what  is  substantially 

1  De  Witt  V.  Berry,  134  U.  S.  306,  a  Burge  «.  Stroberg,  42  Ga.  88. 

313,   and    oases    cited ;    Mullaln   v.  »  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ; 

Thomas,  43  Conn.  252;  Jackson  v.  BuUer,  J.,  in  Pasley  v.  Freeman,  3 

Langston,  61  Ga.  392  ;  35  Mich.  104  ;  T.  R.  51 ;  2  Sm.  Lead.  Cas.  157. 
Deming  v.  Foster,  42  N.  H.  175. 
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right  by  the  bargaining  parties,  consistently  with  the  particu- 
lar circumstances  of  the  case.  And  where  the  seller's  con- 
duct, by  way  of  coaxing  on  a  trade,  is  open  to  the  suspicion 
of  wilful  misrepresentation,  all  the  more  sedulously  will  the 
court  maintain  the  buyer's  cause,  by  turning  statements  of 
doubtful  import  into  an  express  warranty. 

There  is  much  apparent  confusion  in  the  cases.  Thus,  the 
seller's  mere  praise  and  commendation  of  what  he  sells  is  held 
to  be  no  warranty  ;  and,  indeed,  the  fact  that  he  simply  an- 
swers the  buyer's  question,  instead  of  volunteering  the  state- 
ment, seems  not  without  its  legitimate  bearing  in  his  own 
favor. 1  Where,  in  a  verbal  bargain  for  a  certain  amount  of 
sound  corn  to  be  delivered,  the  seller  stated  that  he  had  just 
purchased  the  corn  from  another  person  as  sound  corn,  and 
would  sell  it  as  such,  it  was  held  that  this  was  merely  a 
representation,  and  not  a  warranty. ^  So,  too,  where  the 
buyer  was  present,  with  full  opportunity  to  see  how  the 
seller  packed  the  goods,  and  the  seller  assured  him  that  they 
were  not  injured  by  the  packing ;  the  more  so  in  this  case, 
that  a  bin  of  sale  which  was  made  out  made  no  mention  of 
any  such  warranty.*  A  statement  by  the  seller,  that  the 
chattel  he  sells  is  "  all  right,"  or  that  it  is  "  good,"  is  rather 
too  vague  to  serve  as  an  express  warranty  of  soundness; 
but  its  bearing  in  this  direction  may  depend  upon  circum- 
stances.* The  seller's  statement  of  value  may  be  presumed 
no  warranty.^  Nor  his  mere  display  of  testimonials  concern- 
ing the  thing.^  So  a  statement  of  efficiency,  as  applied  to 
all  chattels  of  the  same  general  description  with  the  article 
sold,  and  not  made  with  special  reference  to  this  particular 

1  Tewkesbury  ».  Bennett,  31  Iowa,  *  Tuttle  v.  Brown,  4  Gray,  457; 
83.  The  representation  of  one  who  Smith  v.  Justice,  13  Wis.  600 ;  Far- 
sells  a  machine,  that  it  is  "  very  good  row  v.  Andrews,  59  Ala.  96  ;  Hogins 
and  will  do  nice  work,"  is  held  a  ii-  Plympton,  11  Pick.  97  ;  "^Vorth  v. 
mere  recommendation  and  no  war-  McConnell,  42  Mich.  473 ;  Wilcox  v. 
ranty.  Worth «.  McConnell,  42  Mich.  Henderson,  64  Ala.  536;  53  Iowa, 
473.  And  see  Wilcox  v.  Henderson,  399 ;  42  Mich.  58  ;  Ryan  v.  Ulmer, 
64  Ala.  535.  108  Penn.  St.  332 ;  137  Penn.  St.  310. 

2  Lawton  v.  Kell,  61  Barb.  55.  ^  Van  Vechten  v.  Smith,  59  Iowa, 
'Baker   v.  Henderson,   24    Wis.     173. 

509.  8  Biohey  v.  Daemicke,  86  Mich.  647. 
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article,  will  not  readily  be  construed  as  a  warranty  of  the 
article's  quality ;  as  where  the  vendor  of  a  machine  afBrms 
in  general  terms  the  fitness  of  8,11  machines  sold  under  that 
patent.^  It  is  sometimes  said,  that  no  express  warranty 
arises  from  "  a  mere  unfounded  naked  affirmation  "  of  sound- 
ness in  a  sale,  though  for  deceitful  representation  there  would 
be  a  remedy.^  And  in  numerous  cases  the  favorite  distinction 
made  is  between  a  statement  of  fact  and  an  expression  of 
judgment  or  opinion ;  the  former  being  laid  off  as  a  war- 
ranty, and  the  latter  as  a  mere  representation,  —  a  rule, 
however,  quite  capricious  in  its  workings.^  The  finding  of 
a  jury  which  is  so  much  relied  upon  in  such  cases  adds  to 
the  confusion  prevalent. 

§  330.  The  Same  Subject ;  Warranty  under  Limitations.  — 
Even  if  we  are  to  construe  a  certain  statement  into  a  war- 
ranty, that  statement  may  be  found  so  expressly  limited  as 
to  amount  at  best  only  to  a  conditional  or  qualified  warranty 
in  favor  of  the  buyer.  Thus,  if  I  offer  a  horse  for  sale,  and, 
upon  being  asked  to  warrant  the  animal  free  from  lameness, 
do  so,  at  the  same  time  qualif3dng  the  statement  by  showing 
a  bruise,  and  directing  that  the  part  be  treated  with  a  certain 
liniment  in  order  that  it  may  be  cured,  the  warranty  may  be 
deemed  conditional  upon  such  treatment.*  So  an  absolute 
warranty  may  prove  to  be  modified  by  general  rules  which 
the  seller  promulgates  as  applied  to  all  sales  of  this  descrip- 
tion, and  which  are  duly  brought  to  the  buyer's  knowledge 
before  the  bargain  is  struck.^  A  seller  who  expressly  war- 
rants for  a  limited  time  alone  is  liable  only  for  faults  discov- 
ered and  pointed  out  by  the  buyer  within  the  stated  period. 
All  restrictions  and  limitations,  in  short,  to  which  any  ex- 
press warranty  is  clearly  subjected,  must  be  allowed  to  oper- 
ate.*    But  wherever  the  seller's  statement  was  intentionally 

1  Chalmers  u.  Harding,  17  L.  T.  that  tobacco  is  sound  "and  will  cer- 
N.  s.  571.  talnly  keep  "  may  amount  to  a  war- 

2  Weimer  v.  Clement,  37  Penn.  St.  ranty.    Herron  v.  Dihrell,  87  Va.  289. 
147.  *  Smith  v.  Borst,  63  Barb.  57. 

"  See  Horton  v.  Green,  66  N.  C.  ^  Bywater  v.  Richardson,  1  Ad.  & 

596 ;  Reed  v.  Hastings,  61  111.  266  ;  E.  508. 

Stoiy  Sales,  §  358.    A  statement  made  ^  story  Sales,  §  363  ;  Bywater  v. 
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a  component  in  the  basis  of  the  sale,  where  it  was  put  forth 
(as  appears  likely  upon  a  reasonable  interpretation  of  the 
whole  contract)  as  something  for  the  buyer  to  rely  upon  by 
way  of  warranty,  and  the  buyer  has  relied  upon  it  accordingly, 
and  entered  into  the  sale  upon  the  faith  of  it,  such  statement 
will  be  construed  as  an  express  warranty.^ 

§  331.  No  Special  Form  of  'Words  for  Iizpress  Warranty. — 
No  special  form  of  words  is  necessary  to  constitute  an  ex- 
press warranty.  The  word  "  warrant,"  though  customarily 
employed,  need  not,  in  fact,  be  used  at  all.  Thus,  certain 
representations  concerning  a  sinking  fund,  which  had  been 
made  by  the  municipal  authorities  in  a  sale  of  city  bonds, 
were  held  to  constitute  a  warranty  that  the  bonds  would  be 
secured  by  a  fund  adequate  for  their  final  redemption.^  "  An 
affirmation  at  the  time  of  a  sale,"  said  Judge  BuUer  in  1789, 
affirming  a  statement  made  by  Lord  Holt  about  two  cen- 
turies ago,  "  is  a  warranty,  provided  it  appear  in  evidence  to 
have  been  so  intended  ;  "  by  intention  meaning,  of  course,  a 
mutual  intention  of  the  parties.^  For  the  construction  of  an 
express  warranty  is  upon  common  sense  and  reasonable  inter- 
pretation, the  question  of  intention  going  usually  to  a  jury 
upon  the  facts ;  *  though,  where  the  question  is  raised  upon 
a  written  contract  solely,  the  interpretation  and  effect  of  that 
contract  is  the  province  of  a  court,  rather  than  a  jury.^  The 
statement  made  by  one  party  must  be  taken  in  its  rational 
and  appropriate  sense  ;  and  if  the  other  party,  relying  upon 

Richardson,  1  Ad.  &  E.  508 ;  Chap-  Hastings,   61  111.  266 ;    Hawkins  v. 

man.o.  Gwyther,  L.  R.  1  Q.  B.  463.  Pemberton,  51  N.  Y.  198. 
Time  when  the  warranty  shall  take         *  Callanan    v.   Brown,    31    Iowa, 

effect  may  bring  a  contract  within  the  333. 

operation  of  the  Statute  of  Frauds;  ^BuUer,  J.,  in  Pasley  u.  Freeman, 

as  in  the  case  of  young  fruit-trees  3  T.  R.  57,  citing  Cross  v.  Gardner, 

warranted  to  produce  fruit.    Gregory  3  Mod.  261. 

V.  Underhill,  6  Lea,  207.    And  see  *  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1  ; 

post,  c.  11.  Stuoley  v.  Bailey,  1   H.  &  C.  405 ; 

1  See  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  Gammar  v.  Borgain,  27  Iowa,  369  ; 

§  1 ;  supra,  §  329 ;  Story  Sales,  §§  352,  Congar  v.  Chamberlain,  14  Wis.  258  ; 

353  ;  Beals  v.  Olmstead,  24  Vt.  114 ;  Vincent  v.  Leland,  100  Mass.  432  ; 

Carter  v.  Black,  46  Mo.  384 ;  Polhe-  Morrill  v.  Wallace,  9N.  H.  Ill  ;  Story 

mus  V.  Heiman,  45  Cal.  573 ;  Calla-  Sales,  §  357. 

nan  v.  Brown,  31  Iowa,  383 ;  Reed  v.  '  Brovra  v.  Bigelow,  10  Allen,  242. 
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such  an  understanding  of  language  in  its  full  import,  as  to 
some  material  fact,  was  induced  to  enter  into  the  bargain,  the 
general  law  of  contracts  forbids  the  former  to  slip  back  and 
leave  the  latter  to  suffer ;  for  the  intention  to  be  gathered  is 
not  so  much  the  actual  intention  of  either,  as  the  reasonable 
intention  of  both.^ 

In  short,  while  some  cases  incline  to  protect  a  seller  who 
did  not  intend  to  state  by  way  of  a  warranty,  the  better  au- 
thority favors  the  rule  that  the  buyer's  reliance  upon  a  seller's 
positive  affirmation  of  a  material  fact,  as  a  fact  fit  to  be  reUed 
upon,  constitutes  in  law  an  express  warranty;  that  if  the 
words  used  import  a  warranty  this  is  enough. ^ 

§  882.  Time  of  giving  'Warranty;  Prospective  'Warranty,  etc. 
—  The  time  at  which  the  statement  was  made  has  some  influ- 
ence in  determining  whether  or  not  it  amounted  to  an  express 
warranty.  Thus,  representations  made  by  a  seller  one  month 
hefore  the  sale  was  consummated  have  been  held  too  remote 
to  constitute  a  warranty;  ^  and,  in  general,  a  warranty,  to  be 
binding,  should  be  contemporaneous  with  the  sale.  But  such 
a  deduction  must  be  drawn  from  the  evidence ;  and  where 
the  proof  shows  that  the  parties  intended  to  have  the  ante- 
cedent statement  incorporated  with  the  bargain,  it  will  have 
this  effect ;  as  in  the  case  of  an  offer  to  warrant  the  chattel 
made  at  the  commencement  of  the  negotiation,  upon  the  faith 
of  which  the  sale  was  concluded  some  days  later.*  Of  an 
express  warranty  made  after  the  conclusion  of  the  bargain, 
Blackstone  says  :  "  The  warranty  must  be  upon  the  sale  ;  for 
if  it  be  made  after  and  not  at  the  time  of  the  sale  it  is  a  void 
warranty ;  for  it  is  then  made  without  any  consideration ; 
neither  does  the  buyer  then  take  the  goods  upon  the  credit  of 
the  vendor.  "5     But  this  must  be  understood  to  mean  state- 


1  See  Stroud  «.  Pierce,  6  Allen,  Hogihs  v.  Plympton,  11  Pick.  97 ; 
413  ;  Smith  v.  Justice,  13  Wis.  600.  Plnney  v.  Andrus,  41  Vt.  631. 

2  Cases  supra  ;  Bryant  v.  Crosby,  *  Wilmot  v.  Hurd,  11  Wend.  584 ; 
40  Me.  9 ;  Hawkins  v.  Pemberton,  51  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §^  1 ; 
N.  T.  198  ;  Kenner  v.  Harding,  85  Story  Sales,  §  356.  And  see  Dries- 
Ill.  268.  bach  v.  Lewisburg  Bridge  Co.,  81* 

8  Bryant   v.  Crosby,  40   Me.  9  ;  Penn.  St.  177. 

'  3  Bl.  Com.  166. 
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ments  made  after  the  bargain  whicli  seek  the  protection  of  the 
original  consideration;  for  any  warranty  made  after  the  orig- 
inal sale,  upon  a  consideration  distinct  from  the  sale  itself, 
is  valid,  like  any  substituted  agreement  of  parties  ;  as  where 
a  seller,  in  default  upon  his  condition,  induces  the  buyer  to 
waive  a  breach  and  accept  performance  in  consideration  of 
his  giving  an  express  warranty  upon  some  point. ^  A  state- 
ment made  after  the  sale  may  afford  proof  of  a  warranty 
given  at  the  time  of  the  sale.* 

There  seems  to  be  no  good  reason  for  holding,  as  Black- 
stone  appears  to  have  done,  that  a  warranty  can  have  no 
prospective  operation;  and  his  illustration — that  one  may 
warrant  "  that  a  horse  is  sound  at  the  buying  of  him,  not  that 
he  will  be  sound  two  years  hence "  —  is  certainly  an  ill- 
founded  statement,  though  showing,  perhaps,  only  his  mis- 
apprehension of  the  rule  under  which  he  had  instanced  it.^ 
Lord  Mansfield  has  said,  "  There  is  no  doubt  but  you  may 
warrant  a  future  event;"*  and  it  has  been  expressly  held 
that  the  seller's  warranty,  reaching  the  quality  of  the  subject- 
matter  sold  some  time  hence,  is  as  good  as  a  warranty  of 
present  quality.^  Indeed,  when  it  comes  to  an  express  and 
clear  contract  upon  consideration,  the  permitted  range  of 
warranty  must  be  very  great.^ 

§  333.  As  to  Buyer's  Opportunity  for  ascertaining  Defects,  etc. 
—  It  may  be  gathered  from  what  has  been  said  already,  that, 
in  controversies  over  express  warranty,  a  determining  circum- 
stance in  favor  of  the  buyer  is,  that  a  serious  defect  covered 
by  the  seller's  statement  was  one  which  was  peculiarly  within 
the  seller's  own  knowledge,  and  not  open  to  the  buyer's  in- 
spection ;  for  here  the  seller  cannot  easily  escape  the  dilemma 
of  intended  fraud  by  concealing  his  knowledge  of  the  defect, 
on  the  one  hand,  and  intended  warranty  by  honestly  affirming 

1  Congar  v.  Chamberlain,  14  Wis.  '  3  Bl.  Com.  166. 

258.    And  see  Vincent  v.  Leland,  100  *  Doug.  735 ;    Christian's  n.  to  3 

Mass.  4.32 ;   Roscorla  v.  Thomas,  3  Bl.  Com.  166. 

Q.  B.  234  ;  MoCormicks  v.  Fuller,  56  °  Congar  v.  Chamberlain,  14  Wis. 

Iowa,  43 ;   Summers  v.  Vaughan,  35  258.     See    also   §  323  ;    Osbom    v. 

Ind.  323.  Nicholson,  13  Wall.  654. 

2  Tuttle  V.  Brown,  4  Gray,  457.  '  See,  e.g.,  62  Ga.  238. 
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the  thing  good  in  spite  of  the  defect,  on  the  other.  But 
caveat  emptor  is  still  the  cardinal  rule.  While  a  seller  is  per- 
fectly free  to  warrant  the  subject  of  sale  expressly  against 
defects  which  the  buyer  has  had  ample  opportunity  of  exam- 
ining for  himself,  he  is  not  presumed  to  go  so  far ;  and  hence 
against  defects  which  were  apparent  on  simple  inspection,  and 
of  whose  extent  the  buyer  could  readily  have  judged  before 
making  the  purchase,  the  seller's  simple  statements  are  usu- 
ally  no  warranty  in  the  absence  of  fraud  on  his  part.^  That 
the  buyer  actually  relied  upon  his  own  inspection  or  that  of 
his  own  friend  under  the  circumstances,  or  engaged  to  do  so, 
is  still  more  decisive  against  the  supposition  of  a  warranty.^ 
These  are  all  rules  of  convenience  for  determining  the  mutual 
intention  of  the  parties  in  doubtful  cases.  That  the  seller 
may  by  express  warranty  bind  himself  even  in  respect  to  open 
defects,  so  as  to  protect  the  buyer  against  all  the  evil  conse- 
quences thence  possibly  ensuing,  there  can  be  no  question  ; 
and,  as  we  shall  presently  see,  diseased  and  unsound  animals 
are  frequently  sold  in  this  manner.  A  purchaser  may  exam- 
ine for  himself,  and  exercise  his  own  judgment,  and  at  the 
same  time  take  an  express  warranty  for  his  better  assurance.^ 
And  even  though  an  examination  would  have  revealed  undis- 
covered defects  to  the  buyer,  yet  the  sale  may  have  been  with 
the  intention  that  the  buyer  should  not  examine  for  himself.* 
This  is  illustrated  by  a  Vermont  case,  where  hay  was  sold 
for  keeping  oxen  during  the  spring  and  summer  while  work- 
ing on  the  railroad ;  and  the  seller  said  the  hay  was  good  hay, 
cut  early,  and  cut  around  the  barn,  and  got  in  in  good  order. 
Here  it  was  held  —  the  hay  appearing  afterwards  to  be  full 
of  brakes,  and  not  cut  around  the  barn  —  that  the  seller's 
statement  amounted  to  a  warranty.^  A  fact  also  alluded  to 
was,  that  there  had  been  no  examination  intended  at  the  time 

1  Gaylord  Man.  Co.  v.  Allen,  53  «  Smith  v.  Hale,  158  Mass.  178. 
N.  Y.  515  ;  Hill  v.  North,  34  Vt.  604.  *  Infra,  §  341 ;  Pinney  v.  Andrus, 
And  see,  as  to  condition  precedent  41  "Vt.  631 ;  Story  Sales,  §§  355,  356  ; 
where  a  thing  is  ordered,  sMpro,§  316.  Henshaw   v.    Robins,    9    Met.    83; 

2  See    Poland    v.    Brownell,    131  Fletcher  v.  Young,  69  Ga.  591. 
Mass.  138  ;  Fox  v.  Emerson,  27  Hun,  ^  Beals  v.  Olmstead,  24  Vt.  114. 
355. 
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of  the  purchase,  —  a  circumstance  still  more  weighty  in  the 
buyer's  favor,  should  it  appear  that  the  seller  tried  to 
throw  him  off  his  guard,  and  induce  him  to  forego  inspec- 
tion. ^  Here  was  an  express  warranty  against  obvious  de- 
fects. In  general,  however,  obvious  defects  are  not  presumed 
to  be  covered  by  a  warranty;  no  fraud  being  imputed  to  the 
seller ;  ^  but  where  the  seller  defrauds,  his  warranty  covers 
them.^ 

§  334.  Express  'Warranty  as  to  Latent  Defects  not  presumed. 
—  For  latent  defects  unknown  to  the  seller,  in  a  specific  thing 
sold,  i^  is  held  that  there  should  be  clear  evidence  of  an  ex- 
press warranty  on  his  part,  in  order  to  render  him  liable.* 
But  no  seller  can  excuse  himself  by  setting  up  that  defects 
were  latent  when  they  were  obvious.^ 

§  335.  Express  Warranty  in  Writing;  Question  of  Intent. — 
An  express  warranty  is  often  given  in  writing ;  and  it  may 
be  worth  considering  whether  that  which  one  puts  delib- 
erately upon  paper  regarding  the  subject  of  sale  may  not  be 
more  readily  presumed  an  intentional  warranty  than  the  mere 
oral  statements  of  a  negotiation  which  are  casually  thrown 
out,  and  whose  literal  expression  and  fuU  import  must  so  often 
be  left  to  conjecture.  The  English  cases  appear  disposed  to 
leave  the  question  of  intention  pretty  much  to  a  jury,  even 
where  the  bargain  relied  upon  is  in  writing ;  and  this  is  per- 
haps the  true  rule,  where  there  are  attendant  circumstances  to 
be  considered,  and  not  merely  the  construction  of  the  instru- 
ment itself.®  But  where  the  whole  question  of  intent  turns 
upon  the  interpretation  of  a  certain  bill  of  sale,  a  continuous 
correspondence,  or  other  writings,  or  the  purport  of  words 
used  simply  and  plainly,  is  to  establish  but  one  meaning, 
the  court  may  take  the  case  into  its  own  hands,  and  decide 
upon  inspection  of  the  papers ;  to  which  effect  are  a  number 

1  Pinney  v.  Andrus,  41  Vt.  631.  St.  502 ;  Frazier  v.  Harvey,  34  Conn. 

2  See  Vandewalker  v.  Osmer,  65  469 ;  Lord  v.  Grow,  39  Penn.  St.  88. 
Barb.  566.  And  see,   as  to   implied  warranty, 

*  Kenner  o.  Harding,  85  HI.  264.  infra. 

*  Parkinson  v.  Lee,  2  East,  314  ;  ^  Drew  v.  Ellison,  60  Vt.  401. 
Kingsbury  v.  Taylor,   29  Me.   508;          «  Benj.   Sales,  bk.  4,  pt.  2,  c.  1, 
Hadley  v.  Clinton,  &c.  Co.,  13  Ohio  §  1 ;  Stucley  v.  Bailey,  1  H.  &  C.  405. 
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of  American  decisions.^  It  should  be  borne  in  mind  that 
any  statement  importing  warranty,  though  a  contract  of 
itself,  and  capable  of  separate  construction,  is  yet  but  the 
outgrowth  of  a  more  extensive  contract,  —  namely,  that  of 
bargain  and  sale ;  and  hence  that  there  may  be  surrounding 
circumstances  attending  the  writing  and  delivery  of  the 
statement  to  the  buyer  which  go  to  show  that  an  express 
warranty  was  in  fact  contemplated  by  the  parties,  or  the 
reverse.  Such  evidence  should  be  sifted  and  weighed ;  and, 
as  it  would  seem,  its  general  preponderance  may  well  be  left 
to  the  determination  of  a  jury ;  ^  as  would  generally  be  the 
rule  where  it  is  doubtful  what  language  the  parties  used. 

§  336.  The  Same  Subject ;  Evidence  Admissible.  —  Parol 
evidence  is  in  general  inadmissible,  wherever  the  contract  of 
sale  is  expressed  in  writing,  to  prove  a  warranty  not  stated 
therein,  or  to  extend  a  warranty  which  is  expressed.  For 
though  there  were  oral  conversations  over  the  terms  of  the 
intended  sale,  yet,  the  contract  being  in  the  end  reduced  to 
writing,  the  whole  transaction  naturally  merges  in  that  writ- 
ing. Thus,  where  a  ship,  the  subject  of  sale,  had  been  ver- 
bally represented  by  the  seller  to  be  "  copper-fastened,"  but 
the  bill  of  sale  of  the  ship  contained  no  allegation  of  the  kind, 
it  was  held  that  the  oral  representation  constituted  no  war- 
ranty.^ And  where  a  bill  of  sale  or  other  writing  professes 
to  give  the  substance  of  the  seller's  express  undertakings, 
nothing  is  to  be  added  thereto,  by  evidence  or  implication,  to 
enlarge  his  liability  ;  or,  as  it  is  said,  the  writing  containing 
some  express  warranties,  oral  proof  of  others  is  inadmissible.* 


1  Wason  v.  Rowe,  16  Vt.  525 
Merriam  v.  Field,  24  Wis.  640 
Sparks  v.  Messiok,  65  N.   C.  440 


s  Kain  v.  Old,  2  B.  &  C.  672  ;  Benj. 
Sales,  bk.  4,  pt.  2,  c.  1,  §  1.  And 
see  Pender  v.  Fobes,  1  Dev,  &  Bat. 


Stroud  V.  Pierce,  6  Allen,  413  ;  Ran-  250  ;  Lamb  v.  Crafts,  12  Met.  353. 
dall  V.  Thornton,  43  Me.  226  ;  Brown  *  lb. ;  Dickson  v.  Zizinia,  10  C.  B. 

V.  Bigelow,   10   Allen,    242  ;     Parks  602  ;  Merriam  v.  Field,  24  Wis.  640  ; 

V.    Morris,  &c.  Co.,   54  N.  Y.  586;  Ranger    v.    Hearne,    37    Tex.    30; 

Ranger  v.  Hearne,  37  Tex.  30 ;  Leg-  Sparks   o.   Messick,  65  N.   C.   440 ; 

gat  V.  Sands'  Ale,  &c.  Co.,  60  HI.  Whitmore  v.  South  Boston  Iron  Co., 

158  ;  Daniells  v.  Aldrich,  42  Mich.  58.  2  Allen,  52  ;   MuUain  v.  Thomas,  43 

2  Stucley  V.  Bailey,  1  H.  &  C.  405 ;  Conn.  252  ;  Tower  v.  Zell,  149  Penn. 

Hahn   v.  Doolittle,    18    Wis.    196 ;  St.  458 ;  99  Mich.  269. 
Crenshaw  v.  Slye,  62  Md.  140. 
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So,  too,  proof  of  a  conditional  warranty  will  not  support  the 
allegation  of  an  absolute  warranty.^  But  the  statement  of 
express  warranties,  whether  verbal  or  written,  does  not  ex- 
clude by  inference  the  seller's  liability  under  what  the  law 
deems  an  implied  warranty  of  sale.^ 

Nor,  again,  does  the  reason  of  the  rule  which  excludes 
parol  evidence  extend  to  writings  which  are  not  used  or  in- 
tended by  the  parties  to  set  forth  the  terms,  conditions,  or 
warranties  of  the  sale  ;  and  from  this  point  are  seen  various 
exceptions.  Thus,  a  bill  of  sale,  which  is  executed  merely  in 
part  performance,  may  be  supplemented  by  evidence  of  the 
full  agreement  of  sale.*  An  ordinary  bill  of  parcels,  signed 
by  the  seller,  has  in  numerous  instances  been  regarded  as 
an  insufficient  memorandum  of  the  whole  contract  of  sale  to 
debar  the  buyer  from  proving  an  express  warranty  by  parol 
evidence  ;  whence  comes  it  that  express  warranties  of  quality, 
of  correspondence  of  goods  with  the  sample,  and  the  like,  have 
been  in  such  instances  specially  proved.*  So,  too,  writings 
in  the  nature  of  a  receipt  do  not  shut  out  oral  proof  of  an 
express  warranty,  and  for  the  same  reason,  that  they  are  not 
designed  as  a  reduction  of  the  mutual  contract  to  writing.^ 
But  while  an  informal  document  may  be  thus  verbally  ex- 
plained so  as  to  show  an  express  warranty,  or,  indeed,  a 
totally  different  transaction  from  that  manifested  on  its  face, 
a  paper  purporting  to  be  a  receipt,  or  mere  bill  of  parcels, 
which  really  means  to  set  out  the  whole  contract,  cannot  be 
enlarged  by  oral  proof  of  an  express  warranty.® 

§  837.  General  Proof  of  Express  Warranty;  Uncertain  Expres- 
sions, etc. — An  express  warranty  may  be  made  out  from  parol 
words  and  acts  followed  by  certain  writings.     Thus  where 

1  Deming  v.  Foster,  42  N.  H.  165.      But  cf.  Merriam  v.  Field,  24  Wis. 

2  Merriam  v.  Field,  24  Wis.  640  ;     640. 

Bigge  V.  Parkinson,  7  H.  &  N.  955 ;  ^  Allen  v.  Pink,  4  M.  &.W.  140 

infra,  as  to  implied  warranty.  Filkins  v.  Whyland,  24  N.  Y.  341 

»  Merriam  v.  Field,  24  Wis.  640 ;  Hildreth  v.  O'Brien,  10  Allen,  104 

Rioliey  v.  Daemicke,  86  Micli.  647.  Hersom  v.  Henderson,  21  N.  H.  224, 

*  Harris  v.  Johnson,  3  Cr.  311 ;  '  Chapman  v.  Searle,  3  Pick.  38 

Hazard   v.    Loring,   10   Cush.  267  ;  Groodyear  v.  Ogden,  4  Hill,  104.     And 

Boardman  v.  Spooner,  13  Allen,  353 ;  see  Story  Sales,  §§  358-360. 
Atwater  v.  Clancy,  107  Mass.  369. 
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a  warranted  sale  of  merchandise  is  verbally  made  upon  credit, 
the  quantity  not  being  at  the  time  ascertained,  and  the  seller 
forwards  a  written  bill  of  sale  thereof,  stating  the  quantity 
and  price  only,  and  afterwards  ships  the  goods  to  the  buyer, 
the  whole  transaction  becomes  an  executed  contract  of  sale, 
with  warranty,  as  of  the  time  when  the  goods  are  shipped.^ 
And  to  get  at  the  real  force  of  language  which  is  alleged  to 
have  constituted  an  express  verbal  warranty,  it  is  often  im- 
portant to  picture  the  situation  of  the  parties  at  the  time,  — 
their  looks,  their  gestures,  and  the  whole  manner  of  the  con- 
versation, —  not  to  trust  to  particular  words  alone. ^  Nor  is 
the  oral  contract  of  warranty  necessarily  confined  to  a  siagle 
conversation;  it  may  be  gathered  from  the  language  and 
conduct  of  the  parties  at  two  or  more  interviews,  and  all  the 
circumstances  attending  the  transaction.*  Statements  in  a 
catalogue  or  in  an  advertisement  might,  if  relied  upon  by 
the  buyer,  constitute  an  express  warranty.* 

In  truth,  there  are  no  mysterious  rules  of  interpretation 
to  be  applied  to  language  which  imports  an  express  war- 
ranty ;  for  the  object  is  clearly  to  ascertain  what  the  parties 
themselves  had  intended,  as  in  other  contracts.  But  the 
use  of  loose  and  ambiguous  expressions,  or  the  awkward  col- 
location of  words  in  a  sentence,  may  render  this  mutual  in- 
tention a  matter  of  much  perplexity.  More  particularly  is 
this  true  where  the  alleged  warranty  was  expressed  in  writ- 
ing. Thus,  if  a  picture  be  expressly  offered  for  sale  as  the 
work  of  a  certain  great  master,  the  inducement  to  the  pur- 
chase is  found  to  be,  with  the  generality  of  mankind,  not  so 
much  the  intrinsic  merit  of  the  work  of  art,  as  the  reputa- 
tion of  the  artist ;  and  the  question  arises,  whether  such  an 
advertisement,  or  the  written  description  of  the  work  as 

'  Foot  v.  Bentley,  44  N.  Y.  166.  »  Pinney  e.  Andnis,  41  Vt.  631 ; 

It  is  held  that  previous  conversations  McDonald  Man.  Co.  «.  Thomas,  53 

inducing  a  correspondence  may  es-  Iowa,  558  ;   48  Wis.  338.     Circum- 

tablish  a  warranty,  though  the  corre-  stances  may   establish    an   express 

spondence  shows  no  such  warranty,  warranty  that  goods  delivered  shall 

Driesbach  v.  Lewisburg  Bridge  Co.,  be  of  as  good  quality  as  a  previous 

81*Penn.  St.  177  ;  supra,  §  332.  lotfurnished.    Warren ».  Coal  Co.,  83 

2  See  Horton  v.  Green,  66  N.  C.  Penn.  St.  437. 

696.  4  64  Fed.  55. 
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done  by  a  certain  artist,  shall  be  deemed  an  express  war- 
ranty that  the  artist  was  that  person  and  no  one  else.  Two 
English  cases  appear  to  be  at  variance  on  this  point,  —  one 
decided  by  Lord  Kenyon,  with  reference  to  alleged  works 
of  Claude  Lorraine  and  Teniers  ;  and  the  other,  tried  before 
Lord  Denman,  concerning  some  views  in  Venice,  which  were 
catalogued  under  Canaletti's  name.^  In  the  former,  it  was 
held  by  the  court  that  the  genuineness  of  the  painting  as 
the  work  of  that  artist  was  merely  an  expression  of  opinion  ; 
but  in  the  latter  the  jury  were  allowed  to  decide,  whether, 
upon  the  facts,  an  express  warranty  in  this  respect  was  in- 
tended. But  Lorraine  and  Teniers  preceded  Canaletti  by 
nearly  a  century ;  and  Lord  Denman  suggests,  as  a  fair 
ground  of  distinction  between  the  two  cases,  that  it  is  pos- 
sible to  make  proof  as  a  matter  of  fact  where  the  work  is  by 
a  modern  artist,  but  that,  in  the  case  of  very  old  painters, 
such  assertions  are  necessarily  a  matter  of  opinion.^ 


1  Jendwine  v.  Slade,  2  Esp.  572  ; 
Power  V.  Barham,  4  Ad.  &  E.  47.3. 
And  see  Lomi  v.  Tucker,  4  C.  &  P. 
15  ;  Story  Sales,  §  358. 

2  Lord  Denman,  C.  J.,  in  Power 
V.  Barham,  4  Ad.  &  E.  473.  Various 
similar  examples  of  uncertainty  in 
expression  might  be  adduced  under 
the  head  of  express  warranty.  In 
Mallan  ».  Radlofi,  soap-frames  were 
bought,  which  the  contract  warranted 
to  be  "new  frames,  with  all  nuts 
and  bolts  complete  and  perfect." 
Upon  the  facts  shown,  and  with  full 
regard  to  the  intention  of  the  parties, 
it  was  decided  that  the  seller  was 
liable  on  his  express  warranty,  where 
it  proved  that,  though  the  frames 
were  new,  and  had  the  proper  num- 
ber of  nuts  and  bolts,  they  were  not 
reasonably  fit  for  the  purpose  of 
making  soap.  The  court  appears  to 
have  laid  considerable  stress  on  the 
use  of  the  word  "perfect"  in  the 
above  stipulation.  Mallan  v.  Rad- 
lofi, 17  C.  B.  N.  s.  588.  But  as  to 
an  implied  warranty  of  fitness,  see 


infra.  So  the  use  of  appropriate 
descriptive  words  has  been  held  to 
involve  an  express  warranty  of  qual- 
ity in  numerous  instances,  though 
clear  language  expressive  of  obliga^ 
tion  was  wanting.  Descriptive  words 
themselves  admit  of  explanation. 
Thus,  the  sale  of  "fair  merchantable 
sassafras  wood"  may  be  shown  to 
have  meant  in  the  contract,  not  any 
part  of  the  timber  of  the  sassafras 
tree,  but  sassafras  roots.  Tye  v. 
Fynmore,  3  Camp.  462 ;  Henshaw 
V.  Robins,  9  Met.  83 ;  Gunther  o. 
Atwell,  19  Md.  167.  See,  as  to  im- 
plied warranty,  infra.  The  term 
"merchantable"  is  defined  in  Cul- 
len  V.  Bimm,  37  Ohio  St.  236.  And 
where  the  seller  of  "mess  pork  of 
Scott  &  Co."  attempted  to  evade  his 
responsibility  by  showing  that  the 
pork  delivered  by  him  was  really 
consigned  to  him  by  Scott  &  Co., 
the  court  admitted  proof  to  show, 
that,  by  a  trade  usage  contemplated 
by  the  parties,  the  expression  ap- 
plied only  to  mess  pork  of  Scott  & 
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§  838.  Express  G-uaranty  construed  as  Warranty  and  not  as 
Condition.  —  A  peculiar  instance  of  express  warranty  is  fur- 
nished by  a  recent  Englisli  decision.  The  defendant  bought 
of  the  plaintiffs,  at  a  certain  price,  specific  bales  of  wool,  "  to 
arrive  ex  '  Stige '  or  any  vessel  they  may  be  transshipped  in, 
and  subject  to  the  wool  not  being  sold  in  New  York,"  &c.; 
the  wool  "to  be  guaranteed  about  similar  to  samples  in  P. 
&  R.'s  possession ;  "  and,  if  any  dispute  arises,  it  shall  be  de- 
cided by  the  selling  brokers,  whose  decision  "shall  be  final." 
The  wool  turned  out  not  to  be  "  about  similar  to  samples  ; " 
and'the  selling  brokers,  upon  the  defendant's  protest,  awarded 
that  the  defendant  should  take  it  at  a  certain  abatement.  It 
was  decided  that  the  guaranty  was  not  in  the  nature  of  a 
condition,  but  only  a  warranty ;  that,  under  the  contract, 
the  brokers  had  power  to  award  as  they  had  done  ;  and  that 
the  defendant  was  bound  to  take  the  wool  accordingly  at  the 
abatement.^  The  dispute  here  was  over  the  quality  of  goods, 
which  were  nevertheless  of  the  very  kind  contracted  for.^ 

§  389.  Express  Warranty  in  Sales  of  Animals ;  Warranty  of 
"Soundness."  —  The  favorite  application  of  the  law  of  express 

Co.'s  manufacture.    Powell  v.  Hor-  tain  words,  a  rational  interpretation 

ton,  2  Bing.  N.  C.  668.  should  be  given  to  the  language  used. 

The  marked  difference  in  value  of  See  Fraley  v.  Bispham,  10  Penn.  St. 
the  articles,  according  to  the  inter-  320 ;  Whitman  v.  Freese,  23  Me.  212. 
pretation  applied,  is  an  important  As  to  uncertain  expressions  used  in 
element  for  consideration.  See  Me-  this  connection,  see  §  329. 
Connel  v.  Murphy,  L.  E.  5  P.  C.  203.  An  article  being  expressly  taken 
And  mackerel  warranted  as  being  "  with  all  faults,"  this  phrase  means 
No.  1,  No.  2,  etc.,  may  be  explained  such  faults  or  defects  as  the  article 
by  reference  to  inspection  laws  which  might  have,  while  still  retaining  its 
the  parties  must  have  mutually  taken  character  and  identity  as  the  article 
into  account,  to  mean,  not  mackerel  described.  Whitney  v.  Boardman, 
absolutely  of  that  quality,  but  mack-  118  Mass.  247. 
erel  so  branded  by  the  inspector.  ^  Heyworth  ».  Hutchinson,  L.  E. 
Winsor  v.  Lombard,  18  Pick.  57.  2  Q.  B.  447.  "  Guaranty "  and  "  war- 
Much  may  depend  upon  whether  ranty"  are  words  of  like  English 
the  specific  thing  is  offered  for  the  origin. 

buyer's   inspection   under   the    cir-  ^  cf_    Az6mar  v.   Casella,  L.  E. 

cumstances.  /  2  C.  P.  677,  which  is  thus  distin- 

In  construing  the  terms  of  a  sale,  guished.    See  also  Wilcox  ».  Owens, 

or  voucher  of  sale,  as  importing  a  64  Ga.  601 ;   Dike  «.  Eeitlinger,  23 

warranty  to  the  fullest   expression  Hun,  241 ;  Dubois  ».  Blgler,  95  Penn. 

of  the  description  or  only  to  oer-  St.  203. 
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warranty  in  the  courts  is  to  sales  of  animals,  horse-sales  espe- 
cially, — a  class  of  transactions  which  is  found,  both  in  Eng- 
land and  America,  peculiarly  open  to  the  suspicion  of  trickery 
and  fraudulent  concealment  on  the  part  of  the  seller.  Now, 
where  a  buyer,  in  order  to  guard  himself  against  imposition, 
takes  an  express  warranty  of  the  animal's  soundness  from 
the  seller  or  auctioneer,  to  what  purport  is  the  term  "  sound- 
ness ? "  This  wiU  depend  largely  upon  the  circumstances 
of  the  case,  and  upon  sucli- local  usages  as  manifestly  entered 
into  the  mutual  contract.  But  the  buyer's  rights  under 
such  a  warranty  are  clearly  though  cautiously  stated  by 
Parke,  B.,  as  follows:  "I  have  always  considered  that  a 
man  who  buys  a  horse  warranted  sound,  must  be  taken  as 
buying  him  for  immediate  use,  and  has  a  right  to  expect  one 
capable  of  that  use,  and  of  being  immediately  put  to  any  fair 
work  the  owner  chooses.  The  rule  as  to  unsoundness  is, 
that  if  at  the  time  of  the  sale  the  horse  has  any  disease, 
which  either  does  diminish  the  natural  usefulness  of  the  ani- 
mal so  as  to  make  him  less  capable  of  work  of  any  descrip- 
tion, or  which  in  its  ordinary  progress  will  diminish  the 
natural  usefulness  of  the  animal,  or  if  the  horse  has  either 
from  disease  or  accident  undergone  any  alteration  of  struct- 
ure, that  either  actually  does  at  the  time,  or  in  its  ordinary 
effects  will,  diminish  the  natural  usefulness  of  the  horse, 
such  horse  is  unsound."^  This  statement  of  the  law,  pro- 
nounced upon  mature  deliberation  and  with  reference  to  the 
best  of  the  earlier  authorities,  appears  to  have  been  accepted 
in  England,  to  this  day,  as  the  standard  of  soundness.^  Such 
a  test  manifestly  takes  into  account  a  disorder  which  actually 
impairs  the  animal's  natural  usefulness  at  the  time,  or,  as  it 
has  since  been  said,  renders  the  animal  "  less  than  reasonably 
fit  for  present  use";^  and  hence  the  rule  favors  the  buyer 
more  greatly  than  that  previously  laid  down  by  Judge  Cole- 
ridge, which  must  now  be  considered  as  obsolete ;  namely, 

1  Parke,  B.,  in  Coates  v.  Stevens,  §  1  ;  Kiddell  v.  Burnard,  9  M.  &  W. 
2  Moo.  &  Eob.  157  ;  and  Kiddell  v.  608  ;  Holliday  v.  Morgan,  1  E.  &  E.  1. 
Burnard,  9  M.  &  W,  668.  «  Hill,  J.,  in  Holliday  v.  Morgan, 

2  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  1  E.  &  E.  1. 
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that  the  question  on  such  a  warranty  is,  whether  the  animal 
had  upon  him  a  disease  calculated  permanently  to  render  him 
unfit  for  use,  or  permanently  to  diminish  his  usefulness.^ 
The  American  cases  appear  disposed  to  take  the  same  view 
of  "  soundness,"  —  as  something  to  be  tested  by  the  animal's 
reasonable  fitness  for  present  use.^ 

But  this  doctrine  of  warranted  soundness  does  not  appear 
to  extend  to  a  merely  temporary  and  curable  injury,  which 
exists  at  the  date  of  sale,  and  does  not  really  disqualify  the 
animal  for  present  service ;  ^  as  where  the  animal  has  sus- 
tained a  slight  injury  to  the  hock,  and  no  deceit  was  prac- 
ticed. So  a  bill  of  sale,  acknowledging  receipt  of  the  price 
-for  a  certain  horse  "  considered  sound,"  is  held  not  to  import 
a  warranty  of  soundness.*  Nor  should  the  language  of  an 
express  warranty  be  stretched  beyond  its  reasonable  signifi- 
cance by  implication.  Thus,  the  sale  of  a  horse  described  in 
a  receipt  as  "  a  gray,  four-year-old  colt,  warranted  sound  in 
every  respect,"  contains  a  warranty  of  soundness  only,  and 
not  of  age  besides  ;  and  so  with  expressions  as  to  the  animal's 
breed,  previous  use,  and  the  like,  which,  if  designed  to  amount 
to  express  warranty  in  those  particulars,  should  have  been 
more  precisely  worded.^  If,  again,  the  seller  qualifies  his 
warranty  in  any  respect,  the  qualification,  of  course,  takes 
effect  with  the  warranty,  of  which  a  common  instance  may 
be  seen  in  the  sale  of  a  horse  "warranted  sound  for  one 
month ;  "  such  a  warranty  properly  limiting  the  seller's  re- 
sponsibility to  such  faults  as  the  buyer  might  point  out 
within  the  month,  and  not  extending  to  defects  discovered 
later,  though  possibly  existing  at  the  time  of  the  sale.^ 


1  Coleridge,  J.,  in  Bolden  v.  Brog-  »  Roberts  v.  Jenkins,  21 N.  H.  116 ; 
den,  2  Moo.  &  R.  113.  Bigelow,  C.  J.,  in  Brown  v.  Bigelow, 

2  See  Roberts  v.  Jenkins,  21  N.  H.  10  Allen,  242. 

116 ;  Schurtz  V.  Kleinmeyer,  36  Iowa,  *  Wason  v.  Rowe,  16  Vt.  525. 

392  ;  cases  infra,  §  341,  final  notes.  '  Budd  •».  Fairmaner,  8  Bing.  48  ; 

Whether  corns  in  a  horse's  feet  con-  Richardson  v.  Brown,  1  Bing.  344 ; 

stitute    a   breach    of    warranty    of  Willard  v.  Stevens,  24  N.  H.  271. 

soundness    depends    upon    circum-  e  Chapman  v.  Gwyther,  L.  R.  1 

stances.     Alexander  v.  Dutton,  68  Q.  B.  464 ;  Bywater  v.  Richardson, 

N.  H.  282.  1  Ad.  &  B.  508. 
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§  340.  The  Same  Subject ;  Other  Ezpreasions  importing  War- 
ranty.—  Other  expressions  than  "soundness"  are  frequently 
used.  There  may  be  a  warranty  of  age  ;  and  a  representa- 
tion that  an  animal  is  so  many  years  old,  made  under  cir- 
cumstances importing  an  express  warranty,  implies  that  the 
animal  is  no  older,  i  Or  the  animal  may  be  warranted 
"sound  and  right,"  "sound  and  kind,"  "sound  and  per- 
fect," "all  right  in  every  respect,"  and  so  on,  —  phrases 
whose  construction  should  be  according  to  their  natural 
import.  To  warrant  a  horse  "sound  and  right"  includes 
the  idea  that  the  horse  is  well-behaved ;  and  any  such 
phrases  as  the  foregoing  would  seem,  in  substance,  to  super- 
add a  warranty  of  good  character  to  that  of  good  physical 
condition.  But  it  would  always  be  a  fair  inquiry  how  far 
vicious  behavior  on  a  horse's  part  was  directly  traceable 
to  bodily  unsoundness.^  It  appears  that  the  special  war- 
ranty of  a  mare  as  "  all  right  in  every  shape  "  for  a  certain 
business,  or  even  a  general  warranty  of  her  soundness,  does 
not  protect  the  buyer  against  the  consequences  of  the  ani- 
mal's pregnancy.8  The  warranty  that  a  horse  is  "well 
broke "  might  include  a  warranty  of  "  gentleness,"  as  the 
greater  includes  the  less ;  but  it  does  not  imply  that  the 
animal  has  received  any  particular  training.*  Whatever 
the  phrase  employed,  an  express  warranty  touching  an  ani- 
mal's character  or  state  of  health  does  not  exact  from  the 
seller  the  use  of  particular  words,  but  is  inferable  from  the 
general  conduct  and  conversation  of  the  parties  in  conclud- 
ing the  sale,  or  the  writing  given,  and  may  thus  be  set  up 
against  a  seller  who  has  never  distinctly  used  the  word 
"  warrant "  at  all.^ 

If  the  seller's  express  warranty  be  to  the  point  that  the 
animal  was  fit  for  use  in  a  certain  manner  which  the  pur- 
chase contemplated,  he  is  liable  accordingly,  even  if  the 
animal  proves  sound  and  right  in  other  respects ;  as  in  the 

1  Burge  V.  Stroberg,  42  Ga.  88.  536 ;   Brown  v.  Bigelow,  10  Allen, 

3  Walker    v.  Hoisington,   43  Vt.  242. 
608.  *  Bodurtha  v.  Phelon,  2  Allen,  347. 

8  Whitney   v.  Taylor,    54   Barb.  «  Cook  v.  Mosely,  13  Wend.  277. 
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purchase  of  a  horse  expressly  for  use  in  the  harness,  hut 
quite  unsuitable  therefor,  though  a  good  saddle-horse.^  But 
such  a  warranty  should  rest  upon  the  seller's  special  under- 
taking :  for  when  a  specific  horse  is  sold,  and  warranted, 
moreoyer,  in  general  terms,  the  seller  is  not  understood  to 
guarantee  any  education,  or  that  the  horse  has  been  taught 
to  do  one  thing  more  than  another ;  for  which  reason  the 
careful  purchaser  of  a  full-grown  animal  wiU  see  that 
the  other  party  meets  him  clearly  on  special  points  before 
the  bargain  is  concluded.^  As  to  the  breeding  qualities  of 
an  animal  the  same  general  doctrine  applies.* 

§  341.  The  Same  Subject;  eis  to  Defects  Open  or  Latent, 
etc.  —  Whether  a  general  warranty  of  the  animal's  sound- 
ness and  character  shall  be  construed  to  cover  defects  which 
the  buyer  saw,  or  might  by  inspection  have  seen,  at  the  time 
of  the  sale,  appears  to  be  a  matter  of  proof  in  each  case ; 
with  the  presumption  in  the  seller's  favor,  and  mutual  inten- 
tion as  the  general  aim  of  the  investigation.*  A  general 
warranty  of  this  kind  is  usually  held  not  to  extend  to 
defects  patent  or  obvious ;  but  the  doctrine  is  not  inflexi- 
ble, for  it  rests  on  the  reasonable  presumption  that  the 
parties  could  not  have  intended  the  warranty  to  apply  to 
any  defect  causing  unsoundness,  which  both  parties  saw 
and  appreciated  at  the  time  of  the  sale ;  and  the  presump- 
tion is  liable  to  be  overcome.^  Hence,  in  Brown  v.  Bigelow, 
it  was  held,  in  accordance  with  the  facts,  that  the  seller's 
express  warranty  of  soundness  was  available  to  the  buyer, 
where  the  horse  proved  permanently  lame ;  and  this  not- 
withstanding the  purchaser  knew  he  was  lame  a  week  before 
the  sale,  and  talked  on  the  subject  with  the  seller,  who  at 

1  Smith  V.  Justice,  13  Wis.  600.  *  Supra,  §  333. 

^  See  Bodurtha  v.  Phelon,  2  Allen,  «  Bigelow,  C.  J.,  in  Brown  v.  Bige- 

347.  low,  10  Allen,  242.    And  see  Benj. 

'  A  stallion  may  be  warranted  as  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ;  Mul- 

an  ordinarily  sure  foal-getter;   but  vany  v.  Rosenberger,  18  Penn.  St. 

to  say  of  a  young  stallion  prospeo-  203 ;  Liddard  v.  Kain,  2  Bing.  183 ; 

tively  that  he  will  "make  his  mark  Margetson  v.  Wright,  7  Bing.  603  ;  8 

as  a  foal-getter"  is  not  such  a  war-  Bing.  454;    Chadsey  v.  Greene,  24 

ranty.     Roberts  v.  Applegate,   153  Conn.  562. 
111.  210. 
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first  refused  to  give  the  warranty.^  So,  in  Liddard  v.  Kain, 
the  buyer's  knowledge  of  the  disorder  which  rendered  the 
horses  unfit  for  work  did  not  prevent  him  from  recovering 
for  breach  of  the  seller's  warranty  (which  was  grounded 
apparently  upon  this  mutual  admission  of  unfitness)  to 
deliver  the  horses  at  the  end  of  a  fortnight  sound  and 
free  from  blemish.^  For  it  must  be  admitted,  the  buyer's 
knowledge  that  a  defect  exists  does  not  necessarily  involve 
the  means  of  ascertaining  how  long  the  disability  may  last, 
or  how  far  it  may  prove  incurable ;  and  where,  as  in  the 
case  of  a  horse  suffering  from  lameness  or  a  distemper,  the 
party  concludes  to  purchase,  the  very  object  for  which  he 
takes  an  express  warranty  will  most  likely  be  to  indemnify 
himself  in  case  the  animal's  disability  proves  incurable  and 
permanent.  The  older  books,  it  is  true,  laid  down  the  law 
with  somewhat  more  reserve ;  taking  the  standpoint  that 
suits  on  warranty  are  grounded  on  a  supposed  deceit,  and 
that  the  seller  cannot  have  meant  to  deceive  the  buyer  as  to 
faults  which  were  open  to  the  latter's  inspection.  Express 
warranty,  however,  is  essentially  a  matter  of  bargain,  of 
mutual  understanding,  of  common  consent ;  and  that  a 
seller  may  insure  the  buyer  against  the  most  obvious  and 
patent  defects  in  the  subject-matter  of  sale,  if  he  choose,  is 
now  unquestionable  law.' 

But,  once  more,  against  defects  not  readily  discoverable, 
nor  in  fact  perceived  by  the  buyer  at  the  sale,  the  seller's 
express  warranty,  couched  in  general  language,  is  available 
for  the  buyer's  protection ;  and  where  the  defect  was  well 
known  to  the  seller,  and  he  used  art  in  concealing  it  from 
the  buyer,  he  ought  all  the  more,  for  his  fraud  and  deceit, 
to  be  held  responsible  for  the  consequences.* 

1  Brown  v.  Bigelow,  ib.     It  was  Pinney  v.  Andrus,  41  Vt.  631 ;  LEt- 

here  considered  that  the  unsoundness  tham  v.  Hartford,  27  Eans.  249. 
was  not  patent ;    for  a   temporary  *  Chadsey  ».  Greene,  24  Conn.  562 ; 

lameness  was  one  thing  and  a  per-  Hadley  v.  Clinton,  &o.  Co.,  13  Ohio, 

manent  lameness  another.  n.  s.  602.     Among  the  defects  which 

^  Liddard  ».  Kain,  2  Bing.  183.  have  been  held  to  constitute  unsound- 

•  See  Tlndal,  C.  J.,  in  Margetson  ness  under  the  general  warranty  in 

«.  Wright,  7  Bing.  603 ;  8  Bing.  454  ;  borse-sales,  the  text-books  enumerate 
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§  342.  Implied  'Warranty ;  Subdivision  of  the  Subject.  — 
(2.)  As  to  implied  warranty.  This  important  topic  may 
be  subdivided,  for  our  present  purpose,  into,  first,  implied 
warranty  of  quality,  and,  second,  implied  warranty  of  title. 
It  is  with  reference  to  this  doctrine  of  implied  warranty  in 
sales,  and  particularly  as  to  implied  warranty  of  quality,  that 
the  courts  are  found  in  so  many  crooked  channels  without  a 
pilot.  The  dicta  of  the  cases  are  not  to  be  reconciled,  what- 
ever hypothesis  may  be  framed  for  harmonizing  the  great 
mass  of  decisions.  We  may  say  generally,  that  the  law 
implies  a  warranty  in  sales,  because  of  attendant  circum- 
stances of  the  transaction,  and  in  reliance  upon  acts  rather 
than  words  of  the  parties.  A  contract  is  understood,  but  a 
contract  evinced  sufficiently  by  mutual  conduct,  with  proof 
of  a  promise. 

§  343.  Implied  Warranty  as  to  Quality;  Rule  and  Exceptions; 
Sources  of  Confusion.  —  First,  then,  concerning  the  impUed 


these:  organic  defects,  such  as  that 
a  horse  had  been  nerved ;  bone  spavin 
of  the  hock ;  and  ossification  of  the 
cartilages.  Benj.  Sales,  bk.  4,  pt.  2, 
c.  1,  §  1 ;  Oliphant  Horses,  224-229. 
And  see  Croyle  v.  Moses,  90  Penn. 
St.  250;  §  365,  post,  as  to  implied 
warranty  on  fraudulent  concealment. 
Crib-biting  has  been  declared  to  come 
in  only  under  a  warranty  against 
vices.  Scholefield  v.  Robb,  2  Moo. 
&  Rob.  210.  But,  on  the  other  hand, 
it  is  pronounced  unsoundness,  where 
shown  to  afiect  the  general  health 
and  condition  of  the  horse.  Wash- 
burn V.  Cuddihy,  8  Gray,  430.  See 
also  Dean  v.  Morey,  33  Iowa,  120 ; 
Walker  v.  Hoisington,  43  Vt.  608. 
Vicious  tricks  have  sometimes  been 
traced  to  congenital  defects ;  as,  for 
instance,  the  habit  of  shying,  when 
owing  to  a  malformation  of  the  eye 
which  causes  imperfect  vision  ;  and 
such  a  case  comes  fairly  under  the 
head  of  unsoundness.  HoUiday  v. 
Morgan,  1  E.  &  B.  1.  A  warranty 
of  soundness  does  not  strictly  cover 
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mere  badness  of  shape,  the  animal 
being  soimd  when  sold ;  not  even,  as 
it  would  seem,  though  the  misshape 
tends  to  produce  unsoundness.  See 
Brown  v.  Elklngton,  8  M.  &  W.  132 ; 
Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1. 
But  if  the  seeds  of  disease  be  shown 
to  have  been  in  the  animal  at  the 
time  of  the  sale,  which  afterwards 
develop  into  full  disability,  there  is 
unsoundness  within  the  generaJ  mean- 
ing of  the  warranty.  Woodbury  v. 
Bobbins,  10  Cush.  520 ;  Kiddell  v. 
Bunard,  9  M.  &  W.  668.  As  to 
corns  in  a  horse's  feet,  see  Alexander 
V.  Dutton,  58  N.  H.  282.  On  the 
whole,  it  is  not  safe  to  rely  upon 
precedents  in  this  respect ;  much 
must  depend  upon  the  facts  of  any 
given  case  ;  and  so  subtle  is  the  con- 
nection between  conduct  and  physi- 
cal condition  in  dumb  animals,  and 
so  necessarily  imperfect  are  our 
sources  of  information  as  to  their 
infirmities,  that  one  who  would  read 
his  warranty  understandingly  should 
take  medical  as  well  as  legaJl  advice. 
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warranty  of  quality  in  sales  of  personal  property.  The  fun- 
damental maxim  is,  caveat  emptor;  in  other  words,  let  the 
buyer  look  out  for  himself  that  what  he  'buys  has  all  the 
qualities  and  answers  all  the  purposes  for  which  he  chose  it; 
since  the  seller  assumes  no  such  responsibility.  It  is  admit- 
ted, therefore,  that  no  nice  sense  of  honor,  no  ethical  consid- 
eration, is  to  influence  the  courts  in  construing  such  contracts; 
and  the  buyer,  knowing  this,  must  either  purchase  with  his 
eyes  open,  or  risk  the  consequences  of  over-confidence. 
For,  if  he  wants  protection,  he  should  insist  upon  an  express 
warranty  before  closing  the  bargain. 

But  here  the  courts  have  not  rested.  With  a  commenda- 
ble spirit  of  justice,  they  have  long  sought  to  mitigate  the 
harshness  of  a  rule,  which,  if  allowed  free  operation,  would 
give  the  sharper-witted  constantly  the  upper  hand ;  and 
hence  come  various  modifications,  —  one  exception  to  caveat 
emptor,  where  the  seller  is  guilty  of  fraud ;  the  other,  where 
the  circumstances  might  justify  a  court  in  saying  that 
warranty  was  necessarily  implied.  When,  in  addition  to 
these  exceptions,  we  recall  from  the  foregoing  pages  ^  that 
even  an  express  warranty  may  frequently  be  inferred  from 
the  seller's  language  held  forth  at  the  sale,  his  conduct,  and 
the  attendant  circumstances,  without  ever  a  precise  under- 
taking, in  so  many  words,  to  warrant  the  goods  he  offers,  or 
anything  more  distinct  than  a  statement  by  way  of  induce- 
ment which  the  buyer  has  relied  upon,  we  may  well  conclude 
that  this  rule  of  caveat  emptor  doubles  upon  itself ;  indeed, 
between  court  and  jury,  it  has  come  to  be  applied  flexibly, 
so  as  usually  to  satisfy  the  demands  of  substantial  justice  in 
each  individual  case. 

§  344.  The  Same  Subject;  'Warranty  Euid  Condition  Prece- 
dent not  clearly  distinguished.  —  Another  source  of  confusion 
in  dealing  with  the  law  of  implied  warranty  is  to  be  found 
in  the  circumstance,  that  the  distinction  between  a  condition 
of  sale  and  a  warranty  is  not  always  clearly  accepted  in  the 
courts,  —  a  difficulty  which  was  foreshadowed  in  the  preced- 
ing chapter ;   conditions  precedent  being  treated  by  some 

1  See  supra,  §  337. 
VOL.  M.  24  369 
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judges  as  warranties,  while  others  say  that  the  distinction  is 
of  no  moment.^  But  the  distinction  is  worth  preserving,  as 
will  further  appear  when  we  come  to  the  buyer's  remedies  ; 
and  whoever  would  attain  a  clear  comprehension  of  the  con- 
tract of  sale  should  discriminate  accordingly.  He  should 
know  that  it  is  one  thing,  under  a  contract  for  "Manilla 
sugar,"  to  deliver  "  New  Orleans  sugar,"  —  which  would  be 
ia  reality  an  utter  non-compliance  with  the  terms  of  sale, — 
and  another  thing  to  deliver  "  Manilla  sugar  "  of  an  inferior 
quality.  That  the  subject-matter  of  a  sale  exists  is  some- 
times said  to  be  an  implied  warranty;  but  it  should  rather 
be  called  a  condition  precedent,  for  it  is  of  the  essence  of  the 
sale,  not  a  collateral  undertaking.^ 

To  use  the  language  of  a  modern  text- writer  :  "  A  war- 
ranty, properly  so  called,  can  only  exist  where  the  subject- 
matter  of  the  sale  is  ascertained  and  existing,  so  as  to  be- 
capable  of  being  inspected  at  the  time  of  the  contract,  and 
is  a  collateral  engagement  that  the  specific  thing  so  sold 
possesses  certain  qualities."^ 

§  345.  The  Same  Subject;  Caveat  Emptor  as  a  Modern  Doc- 
trine. —  Caveat  emptor,  a  purely  common-law  doctrine,  seems, 
then,  to  have  so  far  lost  ground  in  modern  times,  that  strictly 
good  faith  is  exacted  from  the  seller  ;  but  beyond  this  the 
best  English  and  American  authorities  do  not  profess  to 
venture,  except  it  be  to  the  extent  of  guarding  a  buyer 
whose  opportunities  of  inspecting  the  subject-matter  have 
neither  been  fairly  offered  nor  waived  by  him.  Hence  in 
the  sale  of  a  specific  chattel,  inspected  or  selected  by  the 
buyer,  or  fairly  subject  to  his  inspection,  there  is  no  implied 
warranty  of  quality,  but  such  warranty  if  relied  upon  must 
have  been  express.     The  civil  and  common  law  are  here  at 

1  Shaw,  C;  J.,  and  others  of  emi-  "  undertakes  as  part  of  his  contract 

nent  authority  in  America,  speak  of  that  the  thing  delivered  corresponds 

words  of  description  as  constituting  to  the  description,"  &c.    Winsor  v. 

a  "  warranty."    Hogins  v.  Plympton,  Lombard,  18  Pick.  60. 

11  Pick.  99.    See  also  Wilde,  J.,  in  a  See  supra,  §  317  ;   Benj.  Sales, 

Henshaw  v.  Kohins,  9  Met.  87,  and  bk.  4,  pt.  2,  c.  1,  §  3. 

cases  cited.    But  cf.  the  more  cau-  *  2  Smith  Lead.  Cas.  33. 
tious   expression    of   Shaw,    C.    J., 
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variance ;  and  the  Roman  doctrine,  that  a  sound  price  of 
itself  warrants  a  sound  article,  has  no  root  in  English  juris- 
prudence :  nor,  indeed,  could  such  a  rule  and  that  of  caveat 
emptor  possibly  flourish  together. ^ 

§  346.  Distinction  as  to  Implied  Warranty  of  Quality  be- 
tween Chattels  Ascertained  and  not  Ascertained.  —  Between 
ascertained  specific  chattels,  and  chattels  which  are  not  as 
yet  fully  ascertained,  under  a  contract  of  sale,  the  line  seems 
to  be  properly  drawn  at  this  day  for  admitting  the  principle 
of  implied  warranty  as  to  quality ;  the  circumstance  that  the 
chattel's  situation  has  not  yet  admitted  of  inspection  by  the 
buyer  bringing  it  into  the  latter  category.  As  to  a  specific 
ascertained  chattel  already  inspected,  caveat  emptor  concern- 
ing quality  applies  in  full  force  ;  ^  yet,  as  we  have  already 
seen,  not  so  completely  as  to  exclude  the  possibility  that  a 
seller's  statement  of  quality,  which  was  offered  to  be  acted 
upon,  was  taken  by  the  buyer  in  that  faith,  and  so  consti- 
tuted an  express  warranty ;  *  nor,  again,  as  we  shall  see 
hereafter,  so  as  to  permit  a  seller's  fraud  to  enure  to  his 
own  advantage  against  an  unwilling  buyer.*  But  in  the 
case  of  an  unascertained  chattel,  or  where  a  chattel  is  to  be 
made  or  supplied  to  the  purchaser's  order,  "  there  is,"  as 
Mr.  Benjamin  says,  "  an  implied  warranty  that  it  is  reason- 
ably fit  for  the  purpose  for  which  it  is  ordinarily  used,  or 
that  it  is  fit  for  the  special  purpose  intended  by  the  buyer,  if 


1  Story  Sales,  §§  365,  370  ;  Mixer  4,  pt.  2,  o.  1,  §  3 ;  Parkinson  o.  Lee, 

V.  Colburn,  11  Met.  559;  Mason  v.  2  East,  314;  Hopkins  ».  Tanqueray, 

Chappell,  15  Gratt.  572  ;   Weimer  v.  15  C.  B.  130 ;  Prazier  v.  Harvey,  34 

Clement,  37  Penn.  St.  147.    But  see  Conn.  469 ;   Weimer  v.  Clement,  37 

Pease  v.  Sabin,  38  Vt.  432.     In  South  Penn.  St.  147  ;   Mixer  v.  Colburn,  11 

Carolina,  the  maxim  that  a  sound  Met.  559;  Moses  v.  Mead,  1  Denio, 

price  calls  for  a  sound  commodity  378  ;  Deming  v.  Foster,  42  N.  H.  165  ; 

has  prevailed.     1   Bay,  324  (1793).  Pacific  Iron  Works  v.  Newhall,  34 

But  this  maxim  does  not  apply,  of  Conn.    67;    Wolcott    v.    Mount,    7 

course,  where  the  buyer  is  informed  Vroom,  262 ;  9  Vroom,  496  ;   48  Vt. 

of  a  defect  and  takes  the  thing  on  83 ;  68  Penn.  St.  149 ;  85  111.  16 ;  56 

the  seller's  agreement  to  repair  it.  Ind.  675. 
Thomson  v.  Sexton,  15  S.  C.  93,  and  »  Supra,  §  329. 

State  authorities  cited.  *  Illegal  and  fraudulent  Ba,\es,  post, 

2  See  Mellor,  J.,  in  Jones  v.  Just,  c.  16. 
L.  K.  3  Q.  B.  197 ;  Benj.  Sales,  bk. 
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that  purpose  be  communicated  to  the  vendor  when  the  order 
is  given."  ^ 

§  347.  Implied  'Warranty  of  Quality  in  Ascertained  Chattels; 
Opportunity  of  Inspection,  etc.  —  As  to  a  specific  ascertained 
chattel,  the  rule  of  caveat  emptor  was  early  applied  in  Chan- 
delor  V.  Lopus,  where  the  bare  affirmation  that  an  article 
sold  was  a  bezoar-stone,  without  expressly  warranting  it  to 
be  so,  was  held  to  furnish  no  cause  of  action  ;  a  case,  how- 
ever, which  is  too  imperfectly  reported  to  be  a  safe  guide.^ 
Upon  the  sale  of  an  ascertained  article,  such  as  a  known 
machine,  the  component  parts  of  which  have  been  inspected 
by  the  buyer,  there  is,  as  it  appears,  primd  facie  no  impUed 
warranty  that  the  thing  shall  prove  fit  for  the  purpose  for 
which  it  professes  to  have  been  constructed ;  certainly  none, 
if  the  machine  was  in  running  order  at  the  time  of  inspec- 
tion.^ So  the  sale  of  a  specific  boat,  known  on  both  sides  to 
be  old  and  in  want  of  repair,  implies  no  warranty  of  good 
quality.*  Even  for  latent  defects  in  the  chattel  sold,  so 
long  as  the  seller  was  guilty  of  no  fraud,  and  knew  as  little 
of  them  as  the  buyer,  the  latter  must  suffer  the  consequences, 
unless  he  has  taken  an  express  warranty  in  his  favor ;  as 
where  hogs,  which  were  sold  as  specific  chattels,  prove  to  have 
had  a  disease  at  the  time  of  sale,  of  which  they  all  die  soon 
after.  ^  And  a  certain  yoke  of  oxen  being  bought  upon  inspec- 
tion to  do  work  upon  a  farm,  it  was  held  that  there  was  no  im- 
plied warranty  in  the  sale  that  the  oxen  were  fit  for  this  work.^ 

But  in  all  such  cases  as  these  it  is  found  that  the  minds  of 
the  parties  have  so  far  met  upon  identical  goods,  that  the 
buyer  has  either  inspected  for  himself,  as  the  law  requests, 
or  has  had  full  opportunity  to  do  so.  Where  this  oppor- 
tunity of  inspection  has,  under  the  circumstances  of  the 

1  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  ^  Parkinson  v.  Lee,  2  East,  314  ; 
§  3.  Kingsbury  v.  Taylor,   29  Me.    508 ; 

2  Chandelor  v.  Lopus,  2  Cro.  Jac.  Frazier  v.  Harvey,  34  Conn.  469. 
2 ;  1  Sm.  Lead.  Cas.  238.  And  see  Lord  v.  Grow,  39  Penn.  St. 

8  See  Mallan  v.  Eadloff,  17  C.  B.  88 ;   Hadley  v.  Clinton,  &c.  Co.,  13 

If.  8.  588.  Ohio  St.  502  ;  Walker  v.  Pue,  57  Md. 

<  Weimer  v.   Clement,   37  Penn.  155. 
St.  147.  6  Deming  v.  Foster,  42  N.  H.  165. 
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sale,  been  unreasonably  denied  him,  or  is  as  yet  in  abeyance 
or  absolutely  impossible,  and  the  advantages  of  knowing  the 
qualities  of  the  thing  are  all  with  the  seller,  the  courts, 
either  on  the  imputation  of  a  fraudulent  purpose,  or  because 
they  understand  the  mutual  contract  of  the  parties  to  have 
expressed  or  implied  a  warranty  for  the  emergency,  the  buyer 
necessarily  trusting  the  seller,  are  found  quite  averse  to  ap- 
plying the  caveat  emptor  doctrine.^  Hence,  too,  it  is  said,  that 
where  lumber  is  sold,  measuring  a  given  number  of  feet,  ac- 
cording to  a  scale  already  made  by  one  employed  by  the 
seller  and  not  the  buyer,  the  sale  carries  with-it  an  implied 
warranty,  on  the  seller's  part  that  the  scaler  was  competent 
and  the  scale  honestly  made,  unless  it  clearly  appears  that  the 
buyer  agreed  to  assume  that  risk.^  In  short,  there  should 
be  actual  inspection  by  the  buyer,  or  the  opportunity  of 
inspecting.  As  to  specific  goods  in  esse  capable  of  inspec- 
tion, therefore,  "  the  buyer,"  as  was  said  in  Jones  v.  Just,  by 
Mellor,  J.,  "has  the  opportunity  of  exercising  his  judgment 
upon  the  matter  ;  and  if  the  result  of  the  inspection  be  un- 
satisfactory, or  if  he  distrusts  his  own  judgment,  he  may,  if 
he  chooses,  require  a  warranty.  In  such  a  case,  it  is  not  an 
implied  term  of  the  contract  of  sale  that  the  goods  are  of  any 
particular  quality,  or  are  merchantable ;  "  ^  and  as  to  an  ex- 
isting specific  chattel,  whose  actual  condition  is  equally  open 
to  the  inspection  of  either  party,  there  is  no  implied  warranty 
of  quality.* 

1  See  Beals  v.  Olmstead,  24  Vt.  "  Ortman  v.  Green,  26  Mich.  209. 

114 ;  Lord  v.  Grow,  39  Penn.  St.  88  ;  »  Jones  v.  Just,  L.  E.  3  Q.  B.  197 

Pease  v.  Sabin,  38  Vt.  482.     Where  (1868).    In  this  opinion  of  Mellor, 

an  expert  in  certain  articles  sells,  —  J.,   the  English  decisions  are  fully 

e.g.,  a  druggist  as  to  his  drugs,  —  and  examined.     And  see  Owens  v.  Dun- 

from  the  nature  of  the  article  and  its  bar,  12  Ir.  L.  R.  304. 
properties,  only  the  seller  can  judge  *  Turner  v.  Mucklow,  8  Jur.  n.  s. 

of  the  qualities,  caveat  emptor  does  870,  explained  in  Jones  v.  Just,  L.  R. 

not  apply.    Jones  v.  George,  56  Tex.  3  Q.  B.  197  ;  Barr  v.  Gilson,  3  M.  & 

149.    Doubtless  the  thing  sold  should  W.  390  ;  Frazier  v.  Harvey,  34  Conn, 

(as  a   condition  precedent)  be   the  469 ;  Rocchi  v.  Schwabacher,  33  La. 

thing  called  for.    But  qu.  whether  Ann.  1.364 ;   Slaughter  v.  G«rson,  13 

druggists  come  properly  under  any  Wall.  379. 

special  exception  beyond  what  the  The  latest  English  cases  extend 

text  above  indicates.     But  see  post,  the  doctrine  of  an  implied  warranty 

§§  367,  358.  of  quality  very  far,  on  the  principle 
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§  348.  Rule  applied  to  Sale  of  Meat,  Provisions,  etc.  —  To 
tliis  head  may  be  referred  the  sale  of  meat  or  provisions,  as 
specific  chattels  already  inspected  by  the  buyer  and  selected. 
It  has  been  held  that  the  maxim  of  caveat  emptor  here  ap- 
plies, notwithstanding  the  article  proves  diseased  and  unfit 
for  food,  the  fact  not  appearing  on  examination,  and  the  seller 
not  being  aware  of  it,  and  not  meaning  to  defraud  his  cus- 
tomer ;  ^  for  here  the  buyer  purchases  on  his  own  judgment. 
But  some  have  misapprehended  the  point  in  such  cases,  con- 
ceiving that  provisions  have  some  mysterious  property  to  im- 
part by  way  of  warranty  to  the  purchaser ;  and  an  ambiguous 
statement  of  Blackstone,  that  in  contracts  for  provisions  it  is 
always  implied  that  they  are  wholesome,  is  quoted  in  support 
of  the  theory.^  The  old  authorities  are  carefully  collected, 
however,  in  Burnby  v.  Bollett ;  and  Mr.  Benjamin  reviews 
them,  submitting  the  conclusion,  that  the  responsibility  of 
victuallers,  butchers,  and  other  common  dealers  in  victuals 
(the  only  parties  referred  to  in  the  old  books),  for  selling  un- 
wholesome food,  arises  from  no  contract  or  implied  warranty, 
but  is  a  responsibility  imposed  by  statute,  that  they  shall 
make  good  any  damage  caused  by  their  sale  of  unwholesome 

that  where  an  article  is  bought  for  of  our  agricultural  States  bear  in  a 

a  particular  purpose  known  to  the  diHerent    direction.      64    Ga.    635. 

seller,  and  the  buyer  purchases  re-  And  see  Jones  t».  George,  66  Tex. 

lying  necessarily  upon  the   seller's  149. 

skiU,  there  is  an  implied  warranty  With  regard  to  fraud  in  the  seller, 
of  corresponding  fitness.  Randall  v.  as  where  worthless  inining  stock  is 
Newson,  2  Q.  B.  D.  102.  This  rule  sold  as  representing  a  valuable  prop- 
is  usually  applied  to  chattels  supplied  erty,  see  post,  c.  16. 
to  order.  See  §§  357,  358,  post.  Where,  without  the  seller's  negli- 
For  the  true  rule  is,  that  upon  the  gence,  copper  clasps  fell  into  a  sack 
sale  of  a  specific  article,  then  ascer-  of  bran  which  had  been  bought  for 
tained,  present  and  subject  to  an  feeding  cows,  and  were  swallowed 
intelligent  examination  on  the  buy-  by  one  of  the  cows  and  poisoned  and 
er's  behalf,  no  warranty  of  its  quality  killed  her,  it  was  held  that  the  buyer 
or  fitness  for  a  particular  use  will  be  had  not  inspected  his  purchase  as  he 
implied.  Deming  v.  Foster,  42  N.  H.  should  have  done,  and  that  the  seller 
165.  was  not  liable.     Lukens  «.  Freiund, 

Where  one  sells  a  specific  fertilizer,  27  Kans.  664. 
there  is  usually  no  implied  warranty  i  Emmerton  v.  Matthews,  7  H.  & 

of  quality ;  there  being  no  fraud  on  N.  586.    And  see  Burnby  v.  Bollett, 

the  seller's  part.    Walker  v.  Pue,  57  16  M.  &  W.  644. 
Md.  155.    But  local  statutes  in  some         '  3  Bl.  Com.  166. 
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f  ood.i  In  other  words,  there  appears  to  have  been  ancient  Eng- 
lish legislation,  —  founded  doubtless  on  sound  considerations 
of  the  public  health,  and  aided  by  the  circumstance  that  such  a 
seller  can  rarely  put  o£E  unwholesome  food  upon  his  customers 
without  being  aware  of  it  himself,  or  else  grossly  negligent, 
— which  imposed  special  duties  upon  these  retailers  of  food. 
To  the  same  purpose  Parke,  B.,  reasoned,  in  Burnhy  v.  Bollett? 
In  America  the  courts  of  several  States  have  pointedly  re- 
fused to  infer  a  warranty  of  quality  from  contracts  for  the 
sale  of  specific  wholesale  provisions,  or  of  live  animals  as 
articles  of  merchandise,  notwithstanding  the  ultimate  desti- 
nation of  the  thing,  for  domestic  consumption ;  though  they 
further  intimate  that  the  rule  would  be  otherwise  in  the  re- 
tail sale  of  provisions  or  meat  directly  to  the  consumer.*  It 
would  seem  to  be  best,  on  the  whole,  to  let  the  ordinary 
maxim  of  caveat  emptor  apply  to  all  sales  of  specific  and 
selected  articles  ultimately  destined  for  food,  if  actually  in- 
spected by  the  buyer,  and  taken  upon  his  own  judgment,  — 
due  regard  being  paid  to  the  effect  of  the  above  legislation, 
or  of  modern  local  acts,  in  enlarging  the  liability  of  common 
dealers  of  food  beyond  the  usual  legal  exceptions  to  the 
maxim ;  but  in  the  sale  of  such  articles  when  unascertained, 
and  not  inspected  by  the  buyer,  who  has  been  obliged  to  rely 
upon  the  seller's  judgment,  —  as  in  cases  where  the  dealer 
supplies  an  order  for  dinner,  —  to  give  operation  to  that  im- 
plied warranty  of  fitness  which  appertains  to  all  other  chattels 
similarly  situated.* 

1  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  says,  that,  as  to  the  sale  of  provisions 

§  3.  for  immediate  domestic  use  and  con- 

^  Bumby  v.  BoUett,  16  M.  &  W.  sumption,  such  a  warranty  is  neces- 

644.     And  see  Goad  v.  Johnson,  6  sary  for  the  preservation  of  health 

Heisk.  340.    See  Beer  v.  Walker,  25  and  life.    Story  Sales,  §  373.    But 

W.  R.  880.  there  would  seem  to  be  in  general  no 

3  Winsor  v.  Lombard,  18  Pick.  62 ;  implied  warranty   of    this   peculiar 

Howard  ■».  Emerson,  110  Mass.  320;  character,   though  there   are  a  few 

145  Mass.  489  ;   Ryder  v.  Neitge,  21  State  decisions  bearing  in  that  direc- 

Minn.  70 ;  Davis  v.  Murphy,  14  Ind.  tion,  but  not  unlikely  involving  de- 

158  ;  50  Ind.  10 ;  Moses  v.  Mead,  1  ceit  by  the  dealer.     Morehouse   o. 

Denio,  378 ;  s.  c.  5  Denio,  617  ;  Goad  Comstock,  42  Wis.  626  ;   Hoover  v. 

V.  Johnson,  6  Heisk.  340.     See  ZoUer  Peters,  18  Mich.  51 ;  57  Mich.  60. 
V.  Morse,  130  Mass.  267.    Mr.  Story  <  See  Bigge  v.  Parkinson,  7  H.  & 
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§  349.  ImpliedWarranty  of  Quality  in  trnascertained  Chattels; 
Sale  by  Description.  —  We  next  come  to  what  are  called  sales 
by  description.  The  proposition  is  sometimes  put  forth,  that, 
on  the  sale  of  a  chattel  as  being  of  a  particular  kind  or  de- 
scription, a  contract  is  implied  that  the  article  sold  is  of  that 
kind  or  description.^  But  what  is  a  sale  by  description?  If 
I  sell  a  specific  chattel,  —  say,  a  ready-made  carriage^  which 
the  buyer  has  chosen,  —  and  then  send  it  to  his  house  accom- 
panied by  some  bill  or  writing  made  out  by  way  of  receipt  or 
voucher,  which  describes  the  carriage  after  some  sort,  this  is 
no  sale  by  description  under  any  such  rule  of  implied  con- 
tract, but  rather  the  sale  of  a  specific  identified  thing,  ac- 
companied by  a  written  description,  whose  language  may  or 
may  not,  under  the  circumstances,  evince  the  intent  to  give 
an  express  warranty  on  the  points  covered.  The  description 
is  only  incidental  to  the  bargain.  But  if  I  am  to  sell  a  chat- 
tel as  yet  unascertained  by  the  buyer,  something  for  supply 
from  a  lot  or  for  manufacture  to  order,  —  such  as  one  of  a  lot 
of  ready-made  carriages  of  a  certain  kind  and  quality  not 
selected,  or  a  carriage  to  be  made  after  a  particular  pattern, 
—  this  rule  of  an  implied  contract  takes  effect,  and  the  sale 
when  it  takes  effect  is  a  sale  purely  by  description.  And  fur- 
ther :  even  the  sale  of  a  specific  thing  implies  that  the  thing  to 
be  delivered  is  the  article  contracted  for,  and  that  the  article 
contracted  for  is  genuine,  and  not  a  clever  imitation.^  But 
once  more:  what  is  here  meant  by  an  "implied  contract?" 
The  phrase  is  ambiguous,  and  suggests  a  practical  legal  diffi- 
culty ;  namely,  that  of  determining,  from  the  conflicting  cases, 
whether  the  undertaking  thus  implied  on  the  seller's  part  is 
an  implied  warranty  or  an  implied  condition  precedent. 

"We  hold  that  the  true  principle  to  be  extracted  from  the 
best  authorities  is,  that,  so  far  as  concerns  the  identity  or 
genuineness  of  the  chattel  as  answering  the  description  in 
kind  or  character,  there  is  a  condition  precedent  resting 

N.  955  ;  Beer  v.  Walker,  25  W.  E.      390  ;  Henshaw  v.  Robins,  9  Met.  83 ; 
880  ;  post,  §  354.  Borrekins  v.  Bevan,  3  Rawie,  23. 

1  See  Wolcott  v.  Mount,  7  Vroom,  2  Supra,  §  319. 

262,  citing  Barr  v.  GUson,  3  M.  &  W. 
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upon  the  seller  to  furnish  the  very  thing ;  but  that,  as  to 
quality  and  other  collateral  matters  involved  in  the  contract, 
the  want  of  correspondence  with  the  description  is  to  be 
discussed  under  the  law  of  warranty.  Thus  it  would  be  a 
condition  precedent  on  the  seller's  part,  in  the  case  above 
supposed,  to  furnish  a  carriage,  and,  further,  a  carriage  of  the 
particular  kind  ordered ;  but  hardly  so  as  to  incidental  mat- 
ters of  description,  such  as  soundness  or  running  qualities.  ^ 

§  350.  The  Same  Subject ;  Instances  stated.  —  Some  of  the 
important  cases  involving  description  may  now  be  stated. 
In  AzSpiar  v.  Casella  it  was  -clearly  ruled,  in  the  sale  of 
cotton  by  description,  that  the  buyer  need  not  receive  the 
goods  sent  him,  inasmuch  as  there  was  not  a  difference  of 
quality  merely,  but  a  difference  of  kind.  There  was  no 
sale  in  fact.^  In  Josling  v.  Kingsford,  the  contract  was  for 
"oxalic  acid,"  and  the  seller  was  accordingly  held  bound  to 
deliver  an  article  of  that  kind,  although  he  had  exhibited 
the  bulk  of  the  article  sold  to  the  buyer,  and  written  to  him 
that  he  would  not  warrant  its  strength,  and  suggested  a 
fresh  examination  on  the  buyer's  part.  Here  was  a  con- 
dition precedent  to  deliver  the  genuine  thing  contemplated 
by  the  contract.^  Nichols  v.  G-odts  described  as  sale  as  of 
"  foreign  rape-oil,  warranted  only  equal  to  samples ;  "  but, 
notwithstanding  the  oil  tendered  actually  corresponded  with 
the  sample,  the  case  showed  a  failure  of  the  condition  prece- 
dent to  furnish  "foreign  rape-oil ;"  and  Pollock,  C.  B., 
rightly  said,  "If  a  man  contracts  to  buy  a  thing,  he  ought 
not  to  have  something  else  delivered  to  him."*  So  in  the 
sale  of  turnip-seed  described  as  "  Skirving's  Swedes,"  it  was 
ruled  that  the  contract  was  not  fulfilled  by  the  tender  of 
any  other  turnip-seed,  for  there  was  something  more  than 
a  warranty  of  the  quality  of  turnip-seed  involved  in  the 
contract.^    Bannerman   v.  White,  which  followed  the  same 

1  See  supra,  §  316 ;  Benj.  Sales,  *  Chanter  v.  Hopkins,  4  M.  &  W. 
bk.  4,  pt.  2,  0.  1,  §  3;  cases  infra.  339. 

2  Az^mar  v.  Casella,  L.  E.  2  C.  P.  «  Allan  v.   Lake,  18  Q.   B.  560. 
431.         ■  See  Wolcott  v.  Mount,  7  Vroom,  262  ; 

'  Josling  V.  Kingsford,  13  C.  B.     Lord  v.  Grow,  39  Penn.  St.  88. 
N.  s.  447. 
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principle  of  a  condition  precedent,  was  an  extreme  case, 
where  the  facts  showed  that  what  might,  in  most  transac- 
tions of  the  kind,  have  amounted  to  a  merely  collateral 
undertaking,  was  understood  by  the  parties  as  vital  and 
conditional  to  the  sale ;  and  the  sale  not  being  of  hops, 
accompanied  by  a  repre.sentation  that  sulphur  was  not  used 
in  growing  them,  —  which  stipulation  would  have  amounted 
to  an  express  warranty,  —  but  of  what  one  might  describe 
as  "unsulphured  hops,"  the  only  kind  contemplated  by  the 
contract,  the  seller,  in  furnishing  sulphured  hops,  was  held 
to  have  left  his  condition  unfulfilled,  so  that  he  could  not 
enforce  the  sale ;  and  this  notwithstanding  the  delivery 
corresponded  with  samples.^ 

§  351.  How  far  Description  affords  Condition  Precedent 
rather  than  Warranty.  —  But  it  is  UQt  always  easy  to  dis- 
tinguish matter  of  description  which  forms  a  vital  and  an 
integral  part  of  the  contract  of  sale  from  that  which  is 
collateral  and  involves  a  warranty  only.  The  same  attri- 
bute of  a  subject-matter,  it  is  seen,  may  be  in  one  transac- 
tion an  essential  part  of  the  description ;  in  another  a 
non-essential,  according  to  circumstances.  It  is  not  literal, 
but  substantial  fulfilment,  that  the  law  exacts  from  any 
party.  Thus  the  sale  of  chattels  of  a  peculiar  brand,  such 
as  "  S.  &  H.,"  requires  delivery  of  goods  known  in  the 
market  by  that  designation  ;  but  if  the  brand  has  meantime 
been  changed  by  the  makers  to  "  H.  &  Co.,"  and  the  varia- 
tion of  letters  is  of  no  consequence  to  the  buyer,  the 
delivery  of  "H.  &  Co."  goods  fulfils  the  condition  by 
conforming  with  the  description  as  rationally  understood.^ 
Again :  a  contract  for  "horn  chains"  (no  particular  quality 
being  mentioned)  is  supplied  under  its  natural  interpreta- 
tion by  the  market  article  answering  that  description ;  and 
if  chains  composed  partly  of  horn  and  partly  of  hoof  are 

1  Bannerman   v.  White,  10  C.  B.  355 ;  Beals  v.  Olmstead,  24  Vt.  114 ; 

N.  s.  844.    And  see  Shepherd  v.  Kain,  Butchess  Co.  v.  Harding,  49  N.  Y. 

5  B.  &  Aid.  240  ;  Taylor  v.  Bullen,  321. 

5  Ex.  779  ;   Benj.  Sales,  bk.  4,  pt.  1,  "  Hopkins  v.  Hitohoook,  14  C.  B. 

hk.  4,  pt.  2,  c.  1,  §  3 ;  Story  Sales,  n.  s.  65. 
§  377;    Lamb    v.  Craits,    12  Met. 
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merchantable  as  "horn  chains,"  the  contract  is  fulfilled  by 
supplying  them.^  Where,  too,  an  article  is  bought  by 
description  of  a  place,  such  as  "  Manilla  sugar "  or  "  Cal- 
cutta linseed,"  the  leading  test  is  whether  the  article  deliv- 
ered has  that  distinctive  character  in  commerce ;  and  if  it 
be  not  so  adulterated  as  to  be  unsalable  by  that  description, 
but  is  the  identical  kind,  though  of  a  poor  quality,  the 
buyer's  remedy,  if  he  have  any,  must  be  under  a  warranty ; 
he  cannot  repudiate  the  sale.^  Yet  the  delivery  of  an  article 
sold  as  "  indigo,"  which  is  not  that  article  in  fact,  but  only  a 
skilful,imitation,  has  been  regarded  as  no  fulfilment  of  a  con- 
tract of  sale  which  calls  for  "  indigo,"  where  the  buj^er  meant 
to  bargain  for  the  genuine  article,  and  nothing  spurious.^ 

§  352.  Buyer's  Right  to  refuse  such  Chattels,  if  not  Tivhat  -were 
called  for.  —  Whether,  then,  it  be  said  that  there  is  a  "  con- 
dition precedent,"  or  an  "  implied  warranty,"  or  an  "  implied 
contract,"  in  these  sales  by  description,  to  justify  the  buyer 
in  refusing  to  take  chattels  essentially  different  from  those 
called  for,  there  can  be  no  doubt  that  he  may  so  refuse  to 
take  them,  provided  the  circumstances  were  such  that  the 
buyer  had  necessarily  trusted  to  the  seller's  judgment,  and 
not  his  own.  But  how  far  descriptive  language  shall  in  a 
given  case  be  construed  as  of  the  essence  of  the  contract,  is 
a  matter  for  proof,  resting  ultimately  upon  the  mutual  intent 
of  the  parties,  and  more  immediately  as  a  matter  of  common 
justice  upon  the  familiar  mercantile  significance  of  the  terms 
they  have  employed. 

§  353.  Instances  of  Descriptive  Language  in  Such  Sales. — 
A  singular  example  of  the  force  of  descriptive  language 
appears  in  Barr  v.  CHlson,  where  two  parties  had  entered 
into  an  ordinary  bargain  and  sale  concerning  a  specific 
"  ship "  called  the  Sarah,  not  present  for  the  inspection  of 
either  buyer  or  seller.     It  turned  out  afterwards  that  the 

1  Swett  V.  Shumway,  102  Mass.  '  Henshaw  v.  Robins,  9  Met.  87. 
365.  See    Taylor   v.  Bullen,   5  Ex.   779. 

2  Wieler  v.  Schilizzi,  17  C.  B.  619  ;  And  see  Jones  v.  George,  56  Tex. 
Gossler  v.  Eagle  Sugar  Refinery,  103  149.  In  Bounce  v.  Dow,  60  N.  Y. 
Mass.  331;  Whitman  v.  Ereese,  23  411,  the  order  was  for  "XX  pipe 
Me.  212.  iron." 
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ship,  which  was  known  to  have  been  on  a  distant  voyage, 
had  got  stranded  on  an  island  a  few  days  before  the  sale, 
and  was  almost  ruined  at  the  date  of  the  bargain.  The 
terms  of  the  sale  made  no  reference  to  the  existing-  quahty 
of  the  ship ;  but  the  written  instrument  described  the  sub- 
ject-matter as  a  "ship."  On  a  rule  to  set  aside  a  verdict 
given  for  the  buyer,  it  was  held  that  the  sale  here  of  a 
chattel  described  as  a  "  ship  "  implied  that  the  timber  and 
materials  existed  in  the  character  of  a  "  ship  "  at  the  time 
of  the  sale,  but  did  not  imply  that  the  ship  was  seaworthy 
or  in  a  serviceable  condition ;  and  a  new  tiial  was  accord- 
ingly ordered.  1  It  is  worth  observing,  that  in  this  sale 
nothing  had  been  left  to  the  seller's  judgment  or  selection : 
the  sale  was  of  an  existing  specific  thing,  whose  present 
qualities  were  as  capable  of  being  ascertained  by  one  party 
as  the  other ;  or  rather  were  ascertainable  by  neither,  in 
fact.  The  result  is,  that  the  buyer  must  bear  the  conse- 
quences of  his  own  imprudence,  if  he  engages  to  give  a 
sound  price  for  a  chattel  whose  existing  condition  is  nec- 
essarily a  matter  of  conjecture  on  both  sides ;  the  more  so 
when  its  situation,  like  that  of  any  ship  on  a  voyage,  is  one 
involving  extraordinary  risk  of  damage  and  destruction. 

But  now  to  contrast  this  case  with  Merriam  v.  Field, 
decided  in  one  of  our  Western  States.  A  lot  of  lumber, 
sold  by  the  manufacturer  to  a  lumber  merchant,  was  at  the 
time  of  the  sale  in  rafts,  and  incapable  of  inspection  by  either 
party.  The  court  held  that  the  sale  implied  a  warranty  that 
the  lumber  was  merchantable.^  If  this  view  was  correct,  it 
must  have  been  for  one  of  these  two  reasons, — first,  that 
there  was  evidence  presented  of  some  oral  statement  by  the 
seller  which  amounted  to  an  express  warranty  of  present 
quality  on  his  part ;  or,  second,  that  the  sale  was  not  abso- 
lutely of  a  specific  lot  of  lumber  as  it  stood,  but  rather  of 
unascertained  chattels  by  description,  as  to  whose  quality 
the  buyer  necessarily  trusted  to  the  manufacturer,  not  hav- 

1  Barr  c.  Gilson,  3  M.  &  W.  390.        dicate   all   the  essential   facts  very 

2  Merriam  v.  Field,  24  "Wis.  640.     clearly. 
The  report  of  this  case  does  not  in- 
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ing  had  the  opportunity  of  inspecting  for  his  own  satisfac- 
tion.^ For,  had  the  bargain  been  for  this  lot  of  timber,  as 
for  the  particular  ship  above  referred  to,  or  any  other  spe- 
cific chattel,  in  a  distant  place,  caveat  emptor  should  have 
closed  the  mouth  of  a  buyer  who  knew  that  the  present  con- 
dition of  the  subject-matter  must  be  uncertain,  and  that  the 
seller  could  not  inspect  it ;  and  yet  demanded  no  special 
warranty. 

But,  once  more,  contrasting  these  two  cases,  the  character 
of  the  subject-matter  might  suggest  a  possible  difference :  for 
a  ship,  a  horse,  and  many  other  chattels,  may  plainly  exist  in 
specie,  and  be  salable,  though  more  or  less  damaged  or  dis- 
eased ;  whereas  a  lot  of  lumber  does  not  easily  suffer  injury, 
save  through  the  utter  destruction  of  the  whole  or  a  specific 
part ;  and  the  bargain  for  a  thing  which  proves  to  have  been 
at  the  time  destroyed  wholly,  or  perhaps  only  in  substantial 
part,  will  fail  for  want  of  an  adequate  subject-matter,  as  we 
have  elsewhere  seen.^  Very  closely,  then,  do  these  distinc- 
tions run  in  the  law  of  sales. 

§  354.  Implied  Warranty  that  Chattels  are  Salable  or  fit  for 
Special  Purpose  stated.  —  In  the  sale  of  chattels  by  descrip- 
tion there  is  more  involved  than  the  condition  precedent  (or 
warranty,  or  implied  contract,  as  some  would  say)  which  we 
have  noticed.  So  long,  in  fact,  as  the  buyer  has  not  had  the 
opportunity  of  inspection,  but  trusts  necessarily  to  the  seller's 
judgment,  whether  the  seller  be  dealer  or  manufacturer,  the 
contract  for  unascertained  chattels  carries  with  it  an  implied 
warranty  that  they  are  salable  or  merchantable  under  their 
description ;  and  if  ordered  for  a  certain  described  purpose, 
the  warranty  is  further  enlarged,  so  as  to  imply  on  the  part 

1  Since  the  first  edition  of   this  part  of  the  lot  consisted  of  "culls" 

book  was  prepared,  the  same  case  or  unmerchantable  lumber ;  and  this 

has  come  before  the  Supreme  Court  was  the, gist  of  the  buyer's  action  for 

of   Wisconsin   again,  —  three  differ-  breach  of  warranty.    See  Merriam  v. 

ent  times  in  all,  —and  the  latest  ju-  Field,  24  "Wis.  640 ;  29  "Wis.  593  ;  39 

dicial  disposition  appears  to  be  to  "Wis.  578.    The  court  ruled  unfavor- 

sustain  the  original  conclusion,  on  ably  to  the  first  reason  suggested  in 

the  second  reason  above  suggested,  the  text.     Sed  qu.     See  supra,  §  336. 

It  appears  that  the  seller  was  the  ^  geg  supra,  §  207. 
manufacturer,  and  that  he  knew  that 
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of  the  manufacturer  or  dealer  that  they  shall  be  reasonably 
fit  for  that  purpose.  This  warranty,  for  the  buyer's  benefit, 
is  founded  in  the  reliance  which  he  has  been  obliged  to  place 
upon  the  seller  uiider  the  circumstances,  and  is  a  reasonable 
inference  of  law  from  the  peculiar  nature  of  the  contract. 
Thus,  as  Lord  EUenborough  first  put  the  rule  in  the  sale  of 
twelve  bags  of  "  waste  silk  :  "  "  Under  such  circumstances 
the  purchaser  has  a  right  to  expect  a  salable  article,  answer- 
ing the  description  in  the  contract.  Without  any  particular 
warranty,  this  is  an  implied  term  in  every  such  contract. 
Where  there  is  no  opportunity  to  inspect  the  commodity,  the 
maxim  of  caveat  emptor  does  not  apply.  He  cannot,  without 
a  warranty,  insist  that  it  shall  be  of  any  particular  quality  or 
fineness  ;  but  the  intention  of  both  parties  must  be  taken  to 
be  that  it  shall  be  salable  in  the  market  under  the  denomina- 
tion mentioned  in  the  contract  between  them."  ^  And  Mel- 
lor,  J.,  has  recently  set  forth  the  English  doctrine  in  the  not 
uncommon  form  of  two  abstract  propositions  :  (!•)  "Where 
a  manufacturer  undertakes  to  supply  goods  manufactured  by 
himself,  or  in  which  he  deals,  but  which  the  vendee  has  not 
had  the  opportunity  of  inspecting,  it  is  an  implied  term  in  the 
contracIT  that  he  shall  supply  a  merchantable  article."  (2.) 
"  Where  a  manufacturer  or  a  dealer  contracts  to  supply  an 
article  which  he  manufactures  or  produces,  or  in  which  he 
deals,  to  be  applied  to  a  particular  purpose,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufact- 
urer or  dealer,  there  is  in  that  case  an  implied  term  of  war- 
ranty that  it  shall  be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied."  ^     The  doctrine  appears  to  have  been 

1  Gardiner  v.  Gray,  4  Camp.  144.  Vt.432  ;  Brown  v.  Murphee,  31  Miss. 

^Mellor,   J.,    in    Jones   v.   Just,  91;  Merriam  v.  Field,  24  Wis.  640; 

L.  R.  3  Q.  B.  197,  setting  forth  these  Gaylord  v.  Man.  Co.,  53  N.  Y.  515 ; 

with  various  other  propositions.    And  White  v.  Miller,  71  N.  Y.  118;  Du- 

see  Story  Sales,  §§  368,  371 ;  Brown  shane  v.  Benedict,  120  U.  S.  630 ; 

V.  Edgington,  2  M.  &  G.  279 ;  Jones  Alden  v.  Hart,  161  Mass.  576 ;  51 

V.  Bright,  5  Bing.  533;  Benj.  Sales,  Minn.  525;  37  Neb.  68;  Lespard  v. 

bk.  4,  pt.  2,  c.  1,  §  8;  Hamilton  v.  Van  Kirk,  27  Wis.  152 ;  Pacific  Iron 

Ganyard,  3  Keyes,  45;   Rodgers  v.  Works  v.  Newhall,   34    Conn.    67; 

Niles,  11  Ohio  St.  48  ;  Mann  v.  Ever-  French  v.  Vining,  102  Mass.   135  ; 

ston,  32  Ind.  355  ;  Pease  v.  Sabin,  38  Sims  v.  Howell,  49  Ga.  620 ;  Mc- 
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enforced  with,  express  reference  to  manufacturers ;  but  it  is 
not  to  be  restricted  to  such  persons,  but  may  apply,  upon  a 
proper  state  of  facts,  to  any  person  who  sells.  ^ 

Instances  where  this  warranty  of  merchantable  quality,  or 
of  fitness  for  the  designated  purpose  known  by  the  seller,  has 
been  inferred  and  enforced,  are  quite  common ;  as  in  the  sale 
of  merchandise,  which  the  buyer  ordered  for  shipment  to  a 
particular  market,  or  for  use  under  circumstances  necessarily 
requiring  an  article  of  that  peculiar  quality  to  be  merchant- 
able ;  2  and  where  machines  are  to  be  delivered  suitable  for 
certain  Jwork.^  If  an  article  so  supplied  to  order  fails  to  serve 
its  designated  purpose  as  a  whole,  it  cannot  avail  the  maker 
or  dealer  that  the  ingredients  or  component  parts  fulfil  the 
implied  warranty  of  fitness.*  And  if  through  defective  ma- 
terials or  labor  or  both,  something  is  produced  not  reasonably 
fit  for  the  uses  intended,  the  seller  or  maker  is  liable  on  his 
implied  warranty.^ 

§  355.  The  Same  Subject.  —  But  this  implied  warranty  of 
merchantable  quality  is,  limited  in  time  to  the  period  while  the 
goods  are  in  the  seller's  possession,  and  does  not  ordinarily 
extend  to  the  time  of  their  arrival  at  their  destination.  A 
warranty  that  the  chattel  shall  continue  of  merchantable 
quality  during  the  transit,  or  for  any  length  of  time  after 
they  leave  his  own  control,  should  be  expressly  given  on  the 
seller's  part,  in  order  to  bind  him.®    Nor,  once  more,  would 


Klung  V.  Kelley,  21  Iowa,  508.    In  *  Mallan  v.  Eadloff,  17  C.  B.  n.  s. 

Bigge  V.  Parkinson,  7  H.  &  N.  955,  588 ;    Sims  v.   Howell,  49  Ga.  620. 

this  rule  is  applied  to  a  sale  of  provi-  But  of.  Sims  v.  Howell  (a  case  of  a 

Bions ;   also  as  to  meat  in  Beer  v.  fertilizer)  with  Mason  v.  Chappell, 

"Walker,  25  W.  R.  880.  15  Gratt.  672.     See  also  as  to  error 

1  lb. ;  Story  Sales,  §  368 ;  Brown  or  fraud  in  sales,  c.  16. 

V.  Edgington,  2  M.  &  G.  279.  ^  Cases  supra  ;  Gammell  v.  Gunby, 

2  Jones  V.  Just,  L.  R.  3  Q.  B.  197 ;  52  Ga.  504  (guano)  ;  Gerst  v.  Jones, 
Mann  v.  Everston,  32  Ind.  355 ;  Les-  32  Gratt.  518  (tobacco  boxes)  ;  Po- 
pard  V.  Van  Kirk,  27  "Wis.  157 ;  land  v.  Miller,  95  Ind.  387  (leaky 
Pease  v.  Sabin,  38  Vt.  432.  barrels)  ;    Harris  v.  "Waite,  51   Vt. 

'  Jones  V.  Bright,  5  Bing.  533  ;  480  (gas  meters). 

Pacific  Iron  "Works  v.  Newhall,  34  e  Bull  v.   Robison,   10   Ex.  342 ; 

Conn.  67  ;    Brown  v.  Murphee,   31  Leggat  v.  Sands'  Ale,  &c.  Co. ,  60  111. 

Miss.  91  ;  Rodgers  v.  Niles,  11  Ohio  158  ;  Mann  v.  Everston,  32  Ind.  355. 

St.  48.  But  cf.  Beer  v,  "Walker,  25  "W.  R. 
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this  implied  warranty  necessarily  extend  to  the  cask  or  other 
receptacle  which  contained  the  subject-matter  ;  so  as,  for  in- 
stance, to  make  the  seller  of  merchantable  oil  liable  by  impli- 
cation for  the  merchantable  quality  of  the  oil-casks  besides.^ 
But  the  fitness  of  the  receptacle,  or  the  general  quality  of  the 
subject-matter,  at  the  termination  of  the  transit,  or  at  any 
other  period,  may  have  an  important  bearing  upon  the  vital 
issue  in  such  cases  ;  namely,  whether,  when  the  sale  took  full 
effect  so  as  to  pass  property  and  risks  to  the  purchaser,  the 
subject-matter  was  in  a  merchantable  condition.  A  seller 
who  ships  suitable  oil  should  not  be  responsible  for  such  de- 
terioration as  naturally  results  from  the  transit  or  voyage ;  ^ 
but  if  the  oU  reaches  the  buyer  materially  injured  in  conse- 
quence of  being  put  up  in  unsuitable  casks,  or  if  its  spoiled 
condition  evinces  that  it  was  not  of  proper  quality  in  the 
first  place,  the  result  must  be  diflFerent.^ 

§  356.  The  Same  Subject;  Limitations  of  this  Doctrine. — 
Moreover,  the  warranty  of  merchantable  quality  or  fitness  for 
a  designated  purpose  is  only  implied  so  far  as  the  described 
thing  is  ordered  under  circumstances  showing  that  the  buyer 
does  not  mean  to  rely  upon  his  own  judgment  in  estimating 
its  qualities;  and  heftce,  wherever  a  special,  known,  described, 

880,  where  a  warranty  was  implied  Bait  water,  afterwards  unpacked  and 

that  meat  sent  to  a  distance  would  dried,  and  then  repacked  and  shipped 

continue  fit  for  food,  it  not  delayed  from   the    agreed   place  of   export, 

in  transit.     See  §  348.  The  hemp  retained  its  character  of 

1  Gower  v.  Van  Dedalzen,  3  Bing.  hemp,  but  was  so  damaged  as  not  to 
N.  C.  717.  he  "  merchantable."    Tlie  court  ruled 

2  57  Fed.  451.  that  the  buyer  could  recover  damages 
8  The  decision  in  Jones  v.  Just,     on   an    implied    warranty  that  the 

where  the  whole  doctrine  of  implied  goods  should  be  salable  or  merchant- 
warranty  is  so  learnedly  set  forth,  able  under  their  description.  Jones 
really  confirms  these  views,  though  v.  Just,  L.  R.  3  Q.  B.  197.  As  to 
the  facts  as  reported  might  perhaps,  what  is  "merchantable,"  see  CuUen 
at  first  glance,  give  a  contrary  im-  v.  Bimm,  37  Ohio  St.  236.  It  will 
pression.  Here  the  contract  was  for  be  noted  that  the  damage  complained 
a  quantity  of  Manilla  hemp,  to  arrive  of  afiected  the  goods,  in  point  of  fact, 
from  abroad  by  certain  ships.  The  before  they  were  put  upon  their 
ships  arrived,  and  the  hemp  was  de-  transit ;  also  that  the  method  of 
livered  and  paid  for.  The  buyer,  packing  bore  upon  the  merchantable 
having  had  no  earlier  opportunity  quality  of  the  subject-matter  bar- 
of  inspection,  now  found  that  the  gained  for.  See  Cushraan  o.  Hol- 
bales  had  been  wetted  through  with  yoke,  34  Me.  289. 
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and  definite  thing  is  ordered  from  the  dealer  or  manufacturer, 
and  he  accordingly  furnishes,  in  fair  compliance  with  such 
order,  and  honestly,  that  particular  thing,  or,  in  other  words, 
a  merchantable  chattel  of  the  kind  called  for,  it  is  the  buyer's 
misfortune  if  that  kind  of  chattel  prove  unsalable,  or  unfit 
for  a  particular  purpose  which  the  buyer  had  in  mind ;  for 
the  doctrine  of  implied  warranty  does  not  reach  the  case. 
This  distinction  may  seem  subtile,  but  it  is  logical.  Thus,  if 
I  expressly  order  twelve  sewing-machines,  of  some  pattern 
suitable  for  stitching  leather,  the  seller  is  bound  to  furnish 
machines  which  will  do  such  work  ;  but  if  I  order  "  twelve 
H  machines,  No.  2,"  intending  to  sell  or  use  them  for  stitch- 
ing leather,  it  is  enough  that  twelve  machines  merchantable 
under  the  description  are  supplied,  their  fitness  for  leather- 
stitching  being  no  element  of  the  implied  undertaking  on 
the  seller's  part.  Such  is  the  exception  to  implied  warranty 
which  numerous  decisions  justify.^  It  is  also  held,  in  a  case 
of  sale  by  description,  that  the  warranty  which  the  law  usu- 
ally implies,  because  the  buyer  has  had  no  opportunity  to 
inspect  the  goods,  does  not  extend  to  cases  where  the  buyer 
should  have  inspected,  though  it  would  have  been  inconven- 
ient to  do  so.2  The  fact,  therefore,  that  the  seller  knew  of 
the  purpose  to  which  the  chattel  was  to  be  applied  by  the 
buyer,  does  not  commit  him  to  an  implied  warranty  of  its 
fitness  for  the  purpose  ;  the  real  difficulty  being,  however, 
that  a  purpose  which  is  distinctly  made  known  in  ordering 
unascertained  goods  might  often,  by  construction  of  the  whole 
bargain,  be  pronounced  an  essential  part  of  the  description,  or 
held  to  involve  the  dealer,  who  went  right  on  to  fulfil  the 
order,  without  demurring  as  to  the  chattel's  fitness  for  such 
purpose  in  an  express  warranty  of  fitness.  On  such  shifting 
ground,  after  all,  does  caveat  emptor  rest.^ 

1  Jones  V.  Just,  sxipra,  per  Mellor,     Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  3  ; 


J,;   Chanter  v.  Hopkins,  4  M.  &  W. 
399 ;  OUivant  v.  Bayley,  5  Q.  B.  288 
Hyatt  V.  Boyle,   5  Gill   &  J.    110 
Darning  v.   Poster,   43  N.    H.    165 


Height  v.  Bacon,  126  Mass.  10 ; 
Armstrong  v.  Bufford,  51  Ala.  410 ; 
Horner  v.  Parkhurst,  71  Md.  110; 
Ober  Co.  v.  Blalock,  40  S.  C.  31. 


Port  Carbon  Iron  Co.  v.  Groves,  68  ^  Hyatt  v.  Boyle,  5  Gill  &  J.  110 ; 

Penn.   St.  149 ;    Story  gales,  §  372 ;     LUkens  «.  Freiund,  27  Kans.  664. 
Mason  v.  Chappell,   15  Gratt.  672 ;  »  ^g  to  implying  an  express  war- 
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§  367.  Further  Illustrations  of  'Warranty  as  to  Merchantable 
Condition  and  Fitness  for  Special  Purpose.  —  Shepherd  v.  Pyhus 
is  a  somewliat  peculiar  case,  which  appears  to  come  within 
the  rule  of  implied  warranty  as  to  merchantable  condition. 
The  builder  sold  a  barge  which  was  afloat,  but  not  com- 
pletely rigged  and  finished.  It  was  ruled,  that,  inasmuch  as 
the  buyer  had  only  inspected  the  chattel  when  it  was  built, 
and  not  while  it  was  being  built,  there  was  an  implied  war- 
ranty of  the  chattel's  reasonable  fitness  as  an  ordinary  barge. 
But  it  was  further  held,  as  the  buyer  had  given  no  distinct 
notice  to  the  builder  of  the  purpose  for  which  he  meant  to 
use  the  barge,  that  there  was  in  the  sale  no  warranty  implied 
of  its  fitness  for  the  particular  purpose  he  had  contemplated. 
The  animus  of  the  decision  was,  that  in  the  former  respect 
the  buyer  had  relied  upon  the  seller's  skill  and  judgment, 
but  not  in  the  latter. ^ 

There  is  quite  a  recent  English  case  which  seems  to  ex- 
tend the  doctrine  of  implied  warranty  very  far.  A  carriage 
builder  supplied  a  pole  for  the  plaintiff's  carriage  which 
broke  while  the  plaintiff  was  driving,  so  as  to  injure  his 
horses.  It  appeared  from  the  evidence  that  the  pole  was 
not  reasonably  fit  and  proper  for  the  carriage,  though  the 
defendant  was  not  culpably  careless  in  his  work.  The  court 
of  appeal  held,  that  the  defendant  must  be  taken  to  have 
warranted  the  pole  to  be  reasonably  fit  for  the  particular 
purpose,  and  that  this  implied  warranty  operated,  although 
some  latent  defect  in  the  wood,  which  he  could  not  by  the 
exercise  of  any  reasonable  care  or  skill  have  discovered,  pro- 
duced the  mischief.  Probably,  however,  the  plaintiff  failed 
in  this  instance  to  exercise  due  skill  in  the  selection  of  the 
material  from  which  he  made  the  pole.^  In  this  decision 
Brett,  L.  J.,  reviewed  the  English  cases  on  this  subject  at 
much  length,  and  laid  down  the  broad  doctrine  that  if  the 
article  or  commodity  offered  or  delivered  does  not  in  fact 

ranty  of  fitness,  the  instrument,  if  ^  Randall  v.  Newson,  2  Q.  B.  D. 

written    out,  must   he    studied.    87  102 ;  commenting  upon  Eeadhead  v. 

Wis.  120 ;  §  337.  •  Midland  Railway  Co.,  L.  E.  4  Q.  B. 

1  Shepherd  v.  Pyhus,  3  M.  &  G.  379,  and  other  oases. 
868. 
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answer  the  description  of  it  in  the  contract,  it  does  not  do  so 
more  or  less  because  the  defect  in  it  is  patent  or  latent,  or 
discoverable.  1 

§  358.  Implied  Warranty  of  Quality  deducible  from  Circum- 
stance that  the  Seller's  Skill  or  Expert  Kncwledge  must  be  re- 
lied upon.  —  From  the  case  last  mentioned,^  one  might  infer 
that  the  seller's  implied  warranty  of  quality  is  deducible  in 
a  sale  by  description  even  as  to  latent  defects,  where  the 
buyer  does  not  clearly  state  his  special  purpose.  But  each 
decision,  it  should  be  remembered,  is  only  a  precedent  upon 
its  own"  state  of  facts.  It  still  remains  of  the  essence  of  the 
transaction  that  the  buyer  ordered  the  thing  under  circum- 
stances showing  that  he  would  have  to  rely  upon  the  seller's 
judgment.  A  contract  for  such  work  upon  a  carriage,  more- 
over, whether  by  way  of  hired  service  or  sale,  implies  the 
bestowal  of  skill  both  in  the  choice  of  materials  and  the 
fashioning  of  them ;  and  it  stands  to  reason  that  the  supply 
of  a  pole  for  a  particular  carriage  involves  the  purchase  for 
a  particular  purpose,  unlike  the  case  where  one  orders  on6 
or  more  poles  to  be  attached  to  carriages  in  general. 

Perhaps  a  fit  rule  to  state  in  such  a  connection  is  this : 
that  where,  from  the  nature  of  the  transaction,  the  seller 
ought  to  display  skill  or  expert  knowledge,  and  upon  such 
skill  or  knowledge  the  buyer  who  orders  must  necessarily 
rely,  the  contract  of  sale  implies  a  warranty  that  such  skill 
or  expert  knowledge  is  exercised  in  supplying  the  order. 
And  such  a  maxim  must  apply  with  especial  force  where  a 
mere  customer  orders  an  article  for  his  own  use  from  a  man- 
ufacturer of  reputed  skill,  and  pays  a  full  price.  But  ex- 
pert knowledge  is  requisite  on  the  part  of  dealers  in  many 
instances :  a  druggist,  for  instance;  ^  or  a  maker  of  pianos, 
or  ships,  or  steam-boilers.*     And  thus  it  is  held  that  the 

1  Randall  v.  Newson,  2  Q.  B.  D.  highly  important  to  the  public,  like 

102,  109.  that  of  a  chemist  or  assayer,  yet  the 

^  lb.  102.  compounding  of  drugs  is  properly  a 

'  See  Jones  v.  George,  56  Ter.  149.  manufacture. 
But  though  a  druggist  may  be  called  ^  Snow  v.  Schomacker  Man.  Co., 

a  dealer,  whose  expert  knowledge  of  69  Ala.  Ill  ;   Rodgers  v.  Nlles,  11 

the  qualities  of   various  articles  is  Ohio  St.  48  ;  1  Sprague,  404. 
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implied  warranty  extends  to  both  workmanship  and  mate- 
rials. 

§  359.  Implied  Warranty  of  Quality  in  Sales  by  Sample. — 
We  now  come  to  implied  warranty  of  quality  in  sales  by 
sample.  And  here  let  us  ask,  What  is  a  sale  by  sample? 
For  this  phrase  is  often  used  without  a  clear  idea  what  it 
signifies;  whence  ensues  confusion.  If  one  inspects  goods 
for  himself,  and  purchases  them  specifically,  the  fact  that 
the  seller  had  shown  him  part  instead  of  the  whole,  or  a  sam- 
ple to  aid  him  in  forming  his  judgment,  or  by  way  of  an  in- 
ducement, does  not  change  what  would  plainly  have  been  an 
ordinary  sale,  with  or  without  an  express  warranty  of  quality, 
into  a  sale  by  sample :  but,  where  the  contract  of  sale  is 
made  solely  with  reference  to  some  sample  exhibited  which 
is  taken  by  mutual  assent  of  the  parties  to  show  the  actual 
quality  of  a  bulk  bargained  for,  the  buyer's  reliance  as  to 
quality  rests,  not  upon  his  own  judgment  or  opportunity  for 
present  inspection,  but  upon  the  faith  of  the  seller's  special 
undertaking  that  a  bulk  shall  be  furnished  corresponding 
with  the  sample  shown ;  and  this  constitutes  a  sale  by  sam- 
ple.^ A  sample  sale,  then,  properly  speaking,  takes  effect 
upon  examination  of  the  sample  only ;  though  if  sample  ex- 
amination be  the  pivot  of  the  transaction,  as  shown  by  the 
evidence,  the  distinctive  character  of  the  sale  may  continue, 
notwithstanding  the  further  circumstance  that  the  chattels 
in  bulk  were  where  the  buyer  might  have  inspected  them, 
or  that  the  sample  was  drawn  by  the  seller  from  the  bulk  in 
the  buyer's  presence,  or  even  that  the  buyer  personally  in- 
spected the  bulk  pending  the  negotiation  in  a  casual  way, 
and  without  relying,  or  being  understood  to  rely,  upon  such 
inspection  as  the  inducement  of  his  purchase. 

Instances  of  sales  where  a  sample  or  specimen  was  exhib- 
ited to  the  purchaser,  and  yet  the  sale  could  not  be  pro- 
nounced a  sale  by  sample,  are  not  unfrequent ;  the  decisive 
circumstance  against  such  a  conclusion  being,  that  the  buyer 
had  examined  the  property  as  minutely  as  he  could  have 

1  Story  Sales,  §  376  ;  Benj!  Sales,  bk.  4,  pt.  2,  o.  1,  §  3 ;  Beirne  o.  Dord, 
1  Seld.  95 ;  cases  infra. 
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wished,  or  else  had  taken  some  express  warranty  of  quality 
from  the  seller  to  strengthen  himself.^  On  the  other  hand, 
the  inclination  of  the  courts  is  to  construe  every  sale  trans- 
action into  a  sale  by  sample,  where  it  appears  that  the  buy- 
er's opportunity  to  inspect  at  the  time  of  the  bargain,  owing 
to  the  mode  of  packing,  was  necessarily  partial,  unsatisfac- 
tory, and  preliminary,  and  the  seller  allowed  him  to  break 
the  bulk  enough  to  see  a  small  portion  and  no  more.^  The 
just  intent  of  the  transaction  should  be  studied  to  determine 
whether  the  sale  is  by  sample  or  not. 

§  360.  The  Same  Subject.  —  Now,  in  the  sale  of  goods  by 
sample,  a  warranty  by  the  seller  is  universally  implied,  ac- 
cording to  the  authorities,  that  the  bulk  shall  correspond 
with  the  sample  in  quality.*  That  it  shall  be  the  same,  too, 
in  kind  and  character,  if  the  contract  be  of  unascertained 


1  See,  e.g.,  Tye  v.  Fynmore,  3 
Camp.  462  ;  Gardiner  v.  Gray,  4 
Camp.  144 ;  Kellogg  v.  Barnard,  10 
Wall.  383  (a  leading  case)  ;  Jones  v. 
Wasson,  3  Baxt.  211. 

2  lb.  Cf.  Salisbury  v.  Stainer, 
19  Wend.  159,  and  Williams  v.  Spaf- 
ford,  8  Pick.  250.  The  former  case 
ruled  it  no  sale  by  S3,mple,  where  the 
seller  of  bales  allowed  the  buyer  to 
rip  them  up  and  examine  for  himself ; 
but  in  the  latter  case  the  purchaser 
drew  out  specimens  from  a  hole  in 
the  side  of  the  package,  and  this  was 
treated  as  a  sale  by  sample.  But 
see  infra,  §  362.  In  a  Minnesota 
case  the  bargain  was  for  whiskey,  to 
be  "  five  per  cent  better  than  "  a  cer- 
tain sample  exhibited.  The  court 
decided,  that,  as  the  subject-matter 
of  sale  was  (in  this  and  certain  other 
respects  shown  by  the  evidence)  to 
be  essentially  difierent  from  that  ex- 
hibited to  the  buyer,  the  indispen- 
sable element  of  a  sale  by  sample  was 
wanting ;  for,  to  constitute  a  sale  by 
sample,  the  parties  must  have  con- 
tracted solely  with  reference  to  the 
sample  or  article  exhibited,  and  mutu- 
ally understood  that  the  bulk  should 


be  found  like  it.  Day  v.  Bagaet,  14 
Mmn.  273. 

8  Story  Sales,  §  376 ;  Parker  v. 
Palmer,  4  B.  &  Aid.  387  ;  Parkinson 
V.  Lee,  2  East,  314  ;  Benj.  Sales,  bk. 
4,  pt.  2,  c.  1,  §  3  ;  Gunther  v.  Atwell, 
19  Md.  157  ;  Williams  v.  Spafford,  8 
Pick.  250 ;  Day  v.  Eaguet,  14  Minn. 
273;  Beirne  v.  Dord,  1  Seld.  95; 
Hanson  v.  Busse,  45  111.  496  ;  DeWitt 
V.  Berry,  134  U.  S.  306 ;  65  Iowa, 
390 ;  Proctor  v.  Spratley,  78  Va.  254 ; 
Boothby  v.  Plaisted,  61  N.  H.  436 ; 
Graff  V.  Foster,  67  Mo.  512  ;  Hughes 
V.  Bray,  60  Cal.  284 ;  78  111.  499. 

But  for  the  Pennsylvania  rule  on 
this  subject,  which  is  peculiar,  see 
Boyd  V.  Wilson,  83  Penn.  St.  319. 
Where  the  bill  of  sale  in  a  sample 
sale  described  the  thing  sold  as  "  su- 
perior sweet-scented  Kentucky  leaf 
tobacco,"  it  was  held  that  the  buyer 
could  not  be  held  as  for  an  implied 
warranty  on  the  ground  that  it  was 
neither  superior  nor  sweet-scented. 
Praley  v.  Bispham,  10  Penn.  St.  320. 
But  this  decision  seems  to  have  been 
not  inconsistent  vrith  the  peculiar 
facts  of  the  transaction. 
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goods,  and  that,  in  any  case,  the  buyer  shall  have  a  fair  op- 
portunity of  comparing  bulk  and  sample  to  test  the  substan- 
tial correspondence  in  nature  and  quality,  is  also  inferable 
from  the  contract,  as  our  last  chapter  shows ;  such  further 
implied  undertakings,  however,  on  the  seller's  part,  being 
more  properly  treated,  we  think,  as  fundamental  conditions 
of  the  sale,  than  as  stipulations  so  purely  collateral  'to  the 
contract  as  a  warranty.^  In  a  word,  the  seller,  by  offering 
the  specimen  or  sample  alone  for  present  inspection,  means 
to  assure  the  buyer  that  the  bulk  will  be  found  like  it  in 
kind  and  quality. 

But  in  selling  by  sample  there  is  usually  no  warranty  of 
quality  implied,  beyond  what  is  incidental  to  a  bond  fide  cor- 
respondence of  the  sample  with  the  bulk  on  due  inspection. 
This,  however,  is  not  an  invariable  rule  ;  and  there  are  circum- 
stances, such  as  a  latent  or  undiscoverable  defect  on  a  simple 
inspection,  which  makes  the  goods  unsuitable  for  market.  ^ 

§  361.  The  Same  Subject;  "Average  Sample"  Sales. — 
A  sale  is  sometimes  made  by  what  is  called  "  average  sam- 
ple ; "  the  seller  taking  samples  or  specimens  from  various 
packages,  mixing  them,  and  then  giving  the  mixture  to 
the  buyer,  which  the  latter  accepts  as  the  real  sample  of  the 
bulk.  This  is  as  much  as  to  say  that  the  mixture  and  the 
bulk  shall,  in  substance,  correspond ;  and  the  real  test  on  a 
sale  by  average  sample  —  as  where,  for  instance,  in  selling 
a  lot  of  beans  in  bags,  the  seller  takes  a  handful  from  each 
of  several  bags,  mixes  them,  and  shows  the  mixture  to  the 
buyer  —  is,  not  that  some  packages  of  the  bulk  can  be  re- 
jected as  inferior  to  the  average,  but  whether,  if  the  contents 
of  all  the  packages  were  mixed  together,  the  quality  of  the 
bulk  so  formed  would  equal  the  average  sample.^     Custom, 

1  Supra,  §§  316,  817.  There  may  of  course  he  an  express 

"  See  oases  §§  362-364  ;  and  par-  warranty  given  in  a  sample  sale,  as 

tioularly  Drummond  v.  Van  Ingen,  in  other  sales.  See  §§  329-340 ;  Gould 

12  App.  Cas.  384.    See  also  Kaufman  v.  Stein,  149  Mass.  570 ;  Miller  v. 

Co.  V.  Stuckey,  40  S.  C.  110.     And  Moore,  83  Ga.  692. 

see,  as  to  "merchantable  quality,"  ^  Leonard   v.    Fowler,  44  N.   Y. 

Boyd  V.  Wilson,  83  Penn.  St.  319;  289. 

108  Penn.  St.  55. 
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as  well  as  special  contract,  may  be  set  up  to  prove  that  the 
sale  was  by  average  sample ;  the  sample  representing  the 
average  quality  of  the  entire  lot.^ 

§  362.  Rule  of  Final  Inspection  by  Buyer  in  Sample  Sales. 
—  Sales  by  sample  certainly  contemplate  a  future  inspection 
by  the  buyer,  when  he  shall  have  full  opportunity  to  satisfy 
himself  of  the  correspondence  of  the  bulk  with  the  sample : 
whereupon,  the  test  appearing  satisfactory,  and  the  evidence 
showing  that  he  must  have  accepted  the  bulk  accordingly,  — 
all  of  which  may  be  inferred  from  circumstances  and  the  lapse 
of  time,  —  the  seller's  warranty,  as  such,  can  be  no  longer 
available.  After  the  buyer  has  made  such  final  examination 
as  he  thinks  fit,  and  knowingly  accepted  the  goods  as  being 
of  the  kind  and  quality  called  for,  his  rights  under  the  con- 
tract are  concluded,  even  though  he  misused  his  opportunity 
by  making  a  careless  examination. ^  For,  in  one  aspect,  the 
case  is  somewhat  as  Cochran,  J.,  has  put  it :  "  Strictly  speak- 
ing, a  contract  of  sale  by  sample  is  not  a  warranty  of  quality, 
but  an  agreement  of  the  seller  to  deliver,  and  of  the  buyer 
to  accept,  goods  of  the  same  kind  and  quality  with  the  sam- 
ple."^ But  though  sample  comes  in  usually  under  a  prelim- 
inary, and  bulk  under  a  final  inspection,  it  should  not  be 
forgotten  that  fraud  vitiates  ;  so  that  any  acceptance  which 
is  induced  by  the  seller's  fraud  or  artifice,  whereby  a  proper 
examination  is  prevented  or  interfered  with,  leaves  the 
buyer's  rights  unimpaired  under  the  contract.*  Nor  can 
the  buyer's  acceptance  of  part  on  delivery  as  corresponding 
with  the  sample  prevent  him  from  rejecting  what  is  subse- 
quently delivered  under  the  same  contract.^ 

The   inspection  which  precedes  a  consummation   of  the 
bargain  may  be  such,  notwithstanding  samples   are  shown 

iSdmitzerB.  Oriental  Print  Works,  383.    See  Pennock  ti.  Stygles,  64  Vt. 

114  Mass.  123.  226. 

2  McCormick  v.  Sarson,  45  N.  Y.  ^  Cochran,  J.,  in  Gunther  v.  At- 

265 ;  Morse  v.  Brackett,  98  Mass.  205 ;  well,  19  Md.  157. 
Carson  v.  Baillie,  19  Penn.  St.  375 ;  *  Dutchess  Co.  v.  Harding,  49  N.  Y. 

Dutchess  Co.  v.  Harding,  49  N.  Y.  321 ;  Mody  v.  Gregson,  L.  K.  4  Ex. 

321 ;  Barnard  v.  Kellogg,  10  Wall.  49. 

«  Hubbard  v.  George,  49  111.  275. 
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by  the  seller  during  the  negotiation,  as  to  preclude  the  sup- 
position that  the  transaction  was  intended  to  be  a  sale  by- 
sample,  instead  of   an  out-and-out  sale  of  ascertained  and 
inspected  chattels.     Barnard  v.  Kellogg  is  a  strong  case  in 
point,  where  the  decision  of  a  lower  Federal  tribunal  was 
reversed  on  appeal,  by  the  Supreme  Court  of  the  United 
States,  a  few  years  ago.     A  broker  had  wool  on  sale  for  a 
Boston  principal,  with  instructions  not  to  seU  unless  the 
purchaser  came   on  and   examined  the  wool  for  himself. 
Negotiations  were  made   through  this  broker  with  parties 
resident  in  Hartford  by  the  exhibition  of  samples ;  and  the 
Hartford  parties  agreed  to  purchase  the  wool  at  a  certain 
rate,  if  equal  to  the  samples  furnished;   the  contract  pro- 
viding expressly,  however,  that  they  should  examine  the 
wool  in  Boston  at  a  certain  day,  and  report  whether  they 
would  take  it.     They  went  to  Boston  ;  and  there  they  were 
allowed  to  examine  the  wool  as  fully  as  they  wished,  opening 
four  bales,  and  declining  to  inspect  more,  though  invited  to 
open   all.     The  bargain  was  thereupon   concluded.     Some 
months  later,  a  number  of  the  bales,  when  opened,  proved 
to  have  been  deceitfully  packed,  and  to  contain  rotten  and 
damaged  wool.     The  buyers  sued  for  indemnity ;  and  the 
lower  court  decided  in  their  favor,  mainly  on  the  supposition 
that  there  was  by  the  usage  of  trade  an  implied  warranty 
against  false  packing,  so  as  to  give  the  buyer  opportunity 
for   a  later  inspection  at  his  leisure.     But  the   Supreme 
Court,  on  appeal,  repudiated  the  idea  that  any  such  usage 
could  be  alleged,  where  the  parties,  as  in  the  present  case, 
did  not  appear  to  have  contracted  with  reference  to  it ;  and, 
the  facts  showing  no  knowledge  on  the  seller's  part  of  the 
false  packing,  the  court  enforced  the  maxim  of  caveat  emptor, 
and  left  the  buyers  to  bear  the  loss.^    Now,  in  this  transac- 
tion, the  exhibition  of  a  sample  entered  into  the  early  nego- 
tiations ;  but  the  sale  stood  really  upon  the  later  examination 
of  the  wool  in  Boston,  which,  being  with  full  opportunity 
to  accept  or  reject,  necessarily  concluded  the  parties,  unless 

1  Barnard  v.  Kellogg,  10  Wail.  383. 
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they  had  chosen  to  distinctly  designate  this  as  something 
preliminary  to  a  future  and  final  inspection. 

§  868.  The  Same  Subject;  Other  Instances  of  Decisive  In- 
spection.—  Once  again:  the  reasonable  inference  from  the 
contract  may  be,  under  some  circumstances,  that  the  parties 
intend  to  become  mutually  bound  by  the  inspection  of  some 
third  person,  such  as  an  ofi&cial  inspector ;  and  mean  that  the 
sale  shall  take  full  effect  when  such  inspection  is  completed, 
without  awaiting  any  special  examination  by  the  buyer  him- 
self.^ Of  course  the  buyer  may  constitute  any  person  his 
agent  for  comparing  a  bulk  with  a  sample. 

But  'the  stipulations  of  a  sale  transaction  may  assume  vari- 
ous shapes ;  nor  is  it  altogether  exceptional  to  find  parties 
who  sell  by  sample,  as  well  as  in  sales  by  general  description, 
binding  themselves  to  the  possible  results  of  a  final,  follow- 
ing a  sort  of  preliminary,  examination  of  the  bulk.  One  who 
bargains  with  a  government  is  most  likely  expected  to  run 
the  gauntlet  of  officials,  and  pass  his  goods  through  the 
hands  of  successive  inspectors;  the  transaction,  from  its 
peculiar  stipulations,  aU  reduced  to  writing,  being  more  com- 
monly styled  a  "government  contract  "  than  a  "  sale  to  gov- 
ernment." To  this  class  belongs  Heilbutt  v.  Hickson,  a  late 
English  case,  wherein  is  largely  discussed  the  law  of  sales 
by  sample,  as  presented  in  a  novel  aspect.^  The  transaction 
involved  the  sale  of  shoes  as  between  private  parties,  for  the 
ultimate  use,  as  they  well  understood,  of  the  French  army 
on  a  winter's  campaign.  The  sellers,  English  shoe  manu- 
facturers, were  to  supply  a  large  number  of  pairs  according 
to  a  sample  shown,  at  a  certain  price  per  pair,  to  the  buyers, 
who  were  the  London  agents  of  French  correspondents.  The 
contract,  which  was  quite  minute  in  its  provisions,  required 
the  shoes  to  be  delivered  free  at  a  wharf  in  weekly  quanti- 
ties ;  to  be  inspected  and  the  quality  approved  before  ship- 
ment ;  payment  in  cash  on  each  delivery.  But,  besides  this 
inspection,  it  was  further  understood  and  agreed  that  the 
shoes  were  afterwards  to  be  inspected  by  the  French  au- 

1  Gunther  v.  Atwell,  19  Md.  157. 

2  Heilbutt  V.  Hickson,  L.  K.  7  C.  P.  438. 
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thorities  at  Lille.  A  quantity  of  the  shoes  proved  to  have 
paper  in  the  soles.  As  the  decision  in  this  case  turned  upon 
a  construction  of  the  whole  contract,  including  the  manu- 
facturer's own  written  offer,  after  the  Lille  authorities  had 
discovered  the  defect,  to  take  back  any  shoes  that  might  be 
rejected  by  the  French  authorities  in  consequence  of  con- 
taining paper,  we  need  not  go  into  the  evidence  at  length, 
which  bore  chiefly  upon  a  question  of  damages.  But  the 
language  used  by  Brett,  J.,  with  reference  to  a  double  in- 
spection under  a  contract  of  sale  by  sample,  is  worth  quot- 
ing ;  his  view  being,  that  the  manufacturer's  written  offer  to 
take  back  all  rejected  shoes  had  given  the  buyers  no  right 
which  was  not  already  embodied  in  the  original  contract. 
He  says :  "  If  the  term  of  inspection,  as  agreed  on,  be  sub- 
sequent to  the  time  agreed  for  the  delivery  of  the  goods,  or 
if  the  place  of  inspection,  as  agreed  upon,  be  different  from 
the  place  of  delivery,  the  purchaser  may,  upon  inspection  at 
such  time  and  place,  if  the  goods  be  not  equal  to  the  sample, 
return  them  then  and  there  on  the  hands  of  the  seller ; "  and 
he  proceeds  to  show,  that,  under  the  circumstances  of  this 
particular  case,  there  was  nothing  beyond  an  apparent  in- 
spection possible  in  London  at  the  time  of  shipment,  and 
consequently  that  the  only  real  inspection  which  could  take 
place  was  that  contemplated  at  LUle.  The  fault  in  the  goods 
was  a  secret  defect  of  manufacture,  committed,  undoubtedly, 
with  the  knowledge  of  the  seller  or  his  servants.^  To  this 
same  head  may  likewise  be  referred  a  New  York  case,  where 
bullets  were  sold  to  the  State  authorities  under  an  agree- 
ment which  allowed  an  opportunity  for  full  inspection  of 
the  property,  even  after  its  formal  delivery.* 

§  364.  The  Element  of  Fraud  in  Sample  Sales;  Dealer  or  Manu- 
facturer. —  The  bearing  of  intentional  fraud  and  artifice  upon 
sample  sales  of  defective  goods  is  worthy  of  a  passing  com- 
ment. Heilbutt  V.  Hiehson  was  a  case  of  goods  supplied,  not 
by  a  dealer,  but  by  the  manufacturer ;  and  hence  the  natural 

1  Heilbutt ».  Hickson,  sapra.    And  '  Messmore  «.  N.  Y.  Shot  Co.,  40 

see    Drummond  v.  Van  Ingen,    12     N.  Y.  422. 
App.  Cas.  384. 
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inference,  that  the  seller  or  his  servants  knew  that  the  shoes 
had  paper  worked  into  them.  No  class  of  men  are  more  likely 
to  be  roughly  handled  in  the  courts  than  shoddy  contractors ; 
and  in  this  case  the  jury  found  that  the  shoes  delivered  under 
the  contract  and  those  ready  for  delivery  were  not  equal  to 
the  sample,  and  that  the  defects  could  not  have  been  discov- 
ered by  any  inspection  which  ought  reasonably  to  have  been 
made.^  On  the  other  hand,  in  Barnard  v.  Kellogg,  stress 
was  laid  upon  the  circumstance,  that  the  seller  of  the  goods 
fraudulently  packed  was  neither  the  manufacturer  nor  the 
grower,  of  the  goods ;  which  was  as  much  as  to  say  that  the 
denial  of  all  knowledge  that  the  bales  which  he  sold  con- 
tained rotten  and  damaged  wool  might,  from  a  dealer,  but 
not  from  a  manufacturer  or  grower,  be  readily  accepted.^ 

This  same  distinction  crops  out  in  cases  which  present  a 
bulk  corresponding  with  the  sample,  but  serious  defects  in 
both,  —  a  state  of  things  causing  much  perplexity.  In  Seil- 
hutt  V.  Hichson  the  sample  shoe  contained  paper  fillings, 
apparently  unknown  to  all  parties,  and  undiscoverable  by 
any  ordinary  examination;  and  it  would  appear  from  the 
language  of  BovUl,  C.  J.,  who  gave  judgment,  that,  if  a 
manufacturer  agrees  to  furnish  goods  according  to  sample, 
the  sample  is  to  be  considered  free  from  a  secret  defect  of 
manufacture  not  discoverable  on  inspection,  and  unknown  to 
both  parties.?  Mody  v.  Oregson  is  a  case  more  strongly  in 
point.  Here  a  manufacturer  had  agreed  to  supply  a  quantity 
of  shirtings  according  to  a  sample,  each  piece  to  weigh  seven 
pounds.  The  shirtings  were  delivered  and  accepted ;  but  it 
was  afterwards  found  that  the  weight  was  made  by  introduc- 
ing fifteen  per  cent  of  clay  into  the  fabric,  which  rendered 
the  goods  unmerchantable.  The  presence  of  the  clay  could 
not  be  ascertained  by  any  ordinary  examination  of  the  sam- 
ple. Now,  here  the  seller's  conduct  was  blameworthy ;  and, 
being  the  manufacturer,  he  or  his  servants  had  most  likely 

1  Heilljutt  V.  Hickson,    L.   K.   7  »  See  Benj.  Sales,  bk.  4,  pt.  2,c.  1, 

C.  P.  438.  §  3,  reviewing  Heilbutt  v.  Hickson, 

^  Barnard  v.  Kellogg,    10  Wall,     supra. 
383. 
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intended  fraud.  At  all  Events,  the  buyer  was  allowed  to  sue 
for  damages.^  But  it  is  observable  tbat  the  seller's  fraud  is 
not  always  stated  to  be  the  basis  of  the  buyer's  remedies  in 
such  cases ;  for  in  this  last  case  it  was  maintained  by  the 
court  that  the  sale  carried  with  it,  under  the  peculiar  circum- 
stances, an  implied  warranty  of  merchantable  quality,  besides 
that  of  correspondence  with  the  sample.^  This  last  can 
hardly  be  accepted  as  a  general  proposition ;  for,  whenever  a 
sale  is  based  in  good  faith  upon  a  bond  fide  sample,  the  seller's 
contract  should  be  interpreted  to  mean  that  he  will  supply 
an  article  which  corresponds  in  merchantable  and  other  quali- 
ties to  the  sample ;  but,  as  to  its  intrinsic  properties  beyond 
this,  the  law  forewarns  the  buyer,  caveat  emptor,  and  there  is 
no  implied  warranty. 

§  365.  Rule  as  to  Latent  Defects  both  in  Sample  and  Bulk. — 
It  is  doubtless  with  reference  to  this  issue  of  bond  fides  on 
a  seller's  part  in  sample  sales  that  we  are  to  understand  Mr. 
Story's  proposition,  that  if  the  sample  is  fairly  drawn  from 
the  bulk  of  the  goods,  and  the  bulk  corresponds  with  the 
sample,  but  there  is  a  defect  in  the  bulk,  and  in  the  sample 
itself  as  a  part  thereof,  and  this  defect  is  unknown,  and  can- 
not be  discovered  by  examination,  there  is  no  implied  war- 
ranty against  this  defect,  and  the  seller  is  not  responsible.* 
Surely,  if  the  honest  dealer  in  goods  which  he  did  not  make 
cannot  ask  as  much  as  this,  his  sale,  which  purports  to  be  to 
furnish  according  to  a  given  specimen  or  sample,  puts  him 
at  greater  disadvantage  than  a  simple  sale  by  description; 
for  he  must  then  be  bound  to  furnish  an  article  like  what  he 
shows,  and  yet,  in  a  contingency,  unlike  it.  And  we  find 
Mr.  Story's  rule  commended  and  applied  where  in  a  sample 
sale  of  cloths  the  seller  had  exercised  good  faith.*  This  was 
not  the  case  of  a  manufacturer,  however ;  and  it  may  still  be 
an  open  question,  whether  a  grower  or  manufacturer  who 
sells  by  sample  is  responsible  or  not  for  a  latent  defect  in 

1  Mody  V.  Gregson,  L.  R.  4  Ex.  49.  ^  Mody  v.  Gregson,  L.  R.  4  Ex. 

And  see  Dutchess  Co.  v.  Harding,  49     49.     But  cf.  §  360. 
N.  Y.  321 ;  post,  o.  16.  ^  gt^jy  gales,  §  376. 

*  Dickinson  v.  Gay,  7  Allen,  29. 
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both  sample  and  bulk  beyond  his  own  express  warranty  or 
fraud  on  his  part.  By  this  we  mean,  of  course,  a  latent  de- 
fect,—  something  hidden  from  both  parties;  for  to  offer  a 
sample  shoe  for  army  purposes  made  of  unserviceable  stuff 
carefully  secreted,  or  a  sample  of  cloth  artificially  weighed 
down  with  clay,  is  to  propose  a  bargain  for  goods  which  the 
manufacturer,  or  some  one  for  whom  he  is  answerable,  knows 
were  deceitfully  prepared :  the  point  of  legal  distinction  is 
only  that  a  mere  seller  may  have  dealt  bond  fide  with  goods 
on  his  hands,  while  the  original  maker  or  his  own  servants 
can  hardly  have  been  ignorant.  A  contract  to  sell  by  sample 
implies  at  least  that  the  specimen  is  an  honest  specimen  of  an 
equally  honest  bulk. 

As  to  defects  really  latent,  however,  such  as  a  flaw  in  an 
iron  boiler,  which  neither  the  manufacturer  nor  the  party 
ordering  it  could  have  discovered,  the  law  of  implied  war- 
ranty is  somewhat  capricious.  There  is  a  bias  on  the  part  of 
some  tribunals  against  the  party  whose  duty  it  was  to  supply 
something  unascertained  according  to  a  description.  ^  But 
the  rule  carefully  set  forth  by  Judge  Selden  of  New  York  is 
as  follows  :  Upon  the  sale  of  a  chattel  by  the  manufacturer, 
the  seller  is  liable  for  any  latent  defect  not  disclosed  to  the 
buyer  which  arises  from  the  manner  in  which  the  article  is 
manufactured  ;  and,  if  he  knowingly  uses  improper  materials, 
he  is  liable  for  that  also  ;  but  not  for  any  latent  defect  in  the 
material  which  he  is  not  shown,  and  cannot  be  presumed  to 
have  known.2  And  thus  behind  a  blameless  manufacturer 
might  sometimes  stand  a  blameworthy  party  who  supplied 
him  with  defective  raw  materials.  A  manufacturer  or  grower 
is  fairly  held  to  stricter  fulfilment  in  all  such  respects  than 
the  mere  dealer  in  finished  products,  for  his  judgment,  skill, 
and  due  care  are  specially  relied  upon ;  but  as  the  question, 
whenever  a  thing  is  made  or  raised,  and  supplied  to  order, 
arises  upon  the  contract  of  the  parties,  which  contract  is 

1  See  Rodgers  v.  Niles,  11  Ohio  St.  And  see  Story  Sales,  §  374 ;  Cun- 
48 ;  Story  Sales,  §§  368,  369  ;  Brown  ningham  v.  Hall,  4  Allen,  268  ;  supra, 
V.  Sayles,  27  Vt.  227.  §5  368,  359 ;   Randall  v.  Newson,  2 

2  Hoe  V.  Sanbom,  21  N.  Y.  552.  Q.  B.  D.  102. 

397 


§  367        SALES  OP  PERSONAL  PROPERTY.     [PART  VI. 

likely  in  such  instances,  not  only  to  state  the  purpose  of 
manufacture,  but  to  be  full  of  special  stipulations,  -we  need 
not  pursue  an  inquiry  which  takes  us  beyond  the  true  limits 
of  the  law  of  sales.  "Where  an  existing  specific  definite 
thing  is  sold  without  an  express  warranty  of  quality,  caveat 
emptor  is  the  rule  as  to  latent  defects,  if  the  seller  has  dealt 
honestly.^ 

§  366.  Rule  of  Implied  Warranty  as  to  Second-hand  Chattels. 
—  We  should  not  pass  from  this  subject  of  implied  warranty 
without  noticing  that  defective  articles,  second-hand  ch&ttels, 
even  those  which  the  generality  of  mankind  treats  as  refuse, 
may  be  the  subject-matter  of  sale  where  a  buyer  stands  ready 
to  take  them  for  a  price.  No  warranty  by  implication  can 
go  beyond  the  reason  of  the  particular  contract,  or  insure 
that  a  chattel  shall  be  supplied  free  from  defects  which  were 
admitted  at  the  outset  to  exist  in  anything  answering  the 
description ;  and  while,  as  we  shall  see  hereafter  in  treating 
of  illegal  sales,  a  seller  may  incur  a  direct  liability  for  selling 
some  kinds  of  noxious  and  injurious  articles,  the  sale  of  a 
defective  chattel  as  such,  if  made  in  perfect  good  faith  and 
without  negligence,  will  not,  without  an  express  warranty, 
render  the  seller  liable  for  such  injuries  as  may  afterwards 
result  from  the  defect.^ 

§  367.  VThether  Express  Warranty  excludes  an  Implied 
Warranty.  —  Express  warranty  does  not  necessarily  exclude 
such  warranty  as  the  law  implies.  There  are  cases,  where, 
upon  a  true  construction  of  the  whole  transaction,  it  has 
been  ruled  that  the  usual  implied  warranty  of  fitness  for  its 
purpose  —  the  thing  having  been  ordered  by  a  buyer  who 
necessarily  trusted  to  the  seller's  judgment  in  selecting  and 
supplying  the  goods  —  was  re-enforced  by  an  express  war- 
ranty given  for  the  buyer's  benefit,  so  as  to  guard  against 
special  emergencies.^     But,  in  general,  no  warranty  of  qual- 

1  Parkinson  v.  Lee,  2  East,  314  ;  =  Lo6p  v.  Litchfield,  42  N.  Y.  351. 

Kingsbury  v.  Taylor,   29  Me.  608  ;  And  see  Holden  v.  Clancy,  58  Barb. 

Hadley  v.  Clinton,  &c.  Co.,  13  Ohio  590. 

St.  502  ;  Frazier  v.  Harvey,  34  Conn.  »  Bigge  v.  Parkinson,  7  H.  &  N. 

469 ;  Lord  v.  Grow,  31  Penn.  St.  88  ;  955. 
Hoe  V.  Sanborn,  21  N.  Y.  552. 
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ity  is  implied  wliere  the  parties  have  taken  care  to  express 
the  warranty  by  which,  in  that  respect,  they  mean  to  be 
bound.     Uxpressum  facit  cessare  taciturn.^ 

§  368.  Implied  'Warranty  of  Title  to  be  considered ;  War- 
ranty and  Quitclaim.  —  Second.  Concerning  implied  warranty 
of  title.  This  is  a  subject  more  readily  grasped  than  that 
we  have  just  detailed ;  but  its  law  is  by  no  means  clearly 
settled.  Nor  does  the  doctrine  of  the  English  courts  appear 
to  coincide  with  ours  of  America.  In  a  sale  of  lands,  one 
grantor  will  give  a  warranty  of  title,  so  as  to  assure  peace- 
able enjoyment  to  his  grantee  against  the  world  ;  but  another 
will  merely  quitclaim,  —  in  other  words,  undertake  that  the 
grantee's  title  shall  be  good  against  himself  and  those  claim- 
ing under  him,  but  against  none  other.  Now,  we  shall 
readily  admit  that  the  seller  of  personal  property  may 
expressly  warrant  title  for  the  buyer's  benefit  to  any  extent 
he  pleases,  rather  than  merely  quitclaim ;  but  the  question 
is,  supposing  he  has  given  no  express  warranty,  whether  the 
law  will  infer,  from  the  nature  of  the  contract  and  the  obli- 
gations it  imposes,  a  binding  assurance  on  the  seller's  part 
that  he  was  the  true  owner  of  what  he  offered  to  sell,  and 
that  he  will  make  the  title  good  if  dispute  arises. 

§  869.  Doctrine  of  Implied  Warranty  as  to  Executory  Con- 
tracts. —  The  doubt  relates,  however,  to  executed  contracts, 
and  not  to  those  which  are  executory,  with  the  transfer  still 
incomplete.  For,  in  the  latter  instance,  the  purchaser  has 
the  right  to  refuse  acceptance  of  the  chattel  under  a  defec- 
tive title,  unless  the  seller  makes  that  title  clear ;  and,  if  he 
has  advanced  the  purchase-money  in  whole  or  in  part,  he 
may  recover  it  on  the  same  ground  of  a  defective  title. ^ 
Nor,  in  equity,  is  a  vendor  allowed  to  enforce  specific  per- 
formance on  a  total  failure  of  consideration ;  nor,  indeed, 
with  an  abatement,  where  there  is  only  a  partial  failure  of 
consideration,  unless  the  vendor  has  assented  to  so  modify 

1  Parkinson  v.  Lee,  2  East,  314 ;  Sales,  bk.  4,  pt.  2,  c.  1,  §  3.  See 
Dickson  v.  Zizinia,  10  C.  B.  602  ;  Dem-     supra,  §  337. 

ing  V.  Foster,  42  N.  H.  165;  Benj.  2  gtory  Sales,  §  367;  Parke,  B., 

in  Morley  v.  Attenborough,  3  Ex.  500. 
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the  original  bargain.^  Hence,  if  A.  agrees  to  sell  B.  one 
hundred  barrels  of  flour,  he  cannot  claim  to  have  fulfilled  the 
condition  precedent  which  the  bargain  imposes  by  tendering 
one  hundred  barrels  which  some  one  else  owns  in  whole  or 
in  part ;  nor  is  B.  bound  to  accept  any  such  tender. ^ 

§  370.  Fraud  in  Matters  of  Title  renders  Sale  Voidable. — 
But,  again,  where  a  person  offers  chattels  for  sale,  knowing 
that  they  do  not  belong  to  him,  and  conceals  such  knowl- 
edge from  the  purchaser,  the  sale  is  voidable  by  the  latter  as 
a  fraudulent  sale.  If,  however,  the  seller  communicates  this 
knowledge  to  the  buyer  at  the  time,  he  makes  the  buyer  a 
participant  in  the  fraud,  or  the  purchaser  of  an  infirm  title, 
and  so  closes  the  buyer's  mouth. ^ 

§  371.  Exjiress  "Warranty  of  Title  may  be  given.  —  Further- 
more, we  have  seen,  in  discussing  the  topic  of  express  war- 
ranty, how  ready  the  courts  are  to  construe  language,  acts, 
and  conduct  of  the  seller,  amounting  to  an  afiirmation  of 
anything  concerning  the  specific  subject-matter,  which  might 
reasonably  be  the  basis  of  warranty,  into  an  express  war- 
ranty ;  this  upon  the  reasonable  assumption  that  the  seller 
so  affirmed  in  order  that  the  buyer  might  rely,  and  that  the 
buyer  relied  accordingly.  Here  is  a  principle  broad  enough 
to  cover  many  of  the  cases  which  might  involve  the  issue 
of  warranty  or  no  warranty  of  title.* 

§  372.  Warranty  of  Title  sometimes  negatived  by  Circum- 
stances ;  Judicial  Sales ;  Sales  under  Fledge,  etc.  —  A  war- 
ranty of  title  against  the  world  cannot  be  implied  where  it 
is  expressly  negatived,  or  where  the  circumstances  show  that 
such  negation  entered  into  the  bargain.^  Thus,  one  may  buy 
certain  barrels  of  flour,  knowing  that  they  are  claimed  by  a 
third  party,  and  meaning  to  take  the  risks ;  in  other  words, 
he  may  have  bargained  merely  for  the  seller's  quitclaim  of 
title.     Perhaps  to  this  general  principle  should  be  referred 

1  lb. ;  1  Story  Eq.  Jur.  J 143.  *  Supra,  §§  330,  331  j  Burgess  «. 

2  See  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  Wilkinson,  13  R.  L  646 ;  Adamson 
§  2.  V.  Jarvls,  4  Bing.  66. 

'  lb. ;  fraudulent  sales,  post,  o.  16 ;  ^  Story  Sales,  §  367. 

Sherman  v.  Johnson,  66  Barb.  69. 
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numerous  cases  which  are  sometimes  distinguished  differently 
in  the  courts.^ 

It  is  clear  that  sheriffs,  and  officers  of  the  law  generally, 
also  executors,  administrators,  and  other  trustees,  who  sell 
property  real  or  personal,  in  such  capacity,  are  presumably 
held  to  no  implied  warranty  of  title ;  a  sufEicient  reason 
being,  that  the  character  of  the  office  precludes  the  supposi- 
tion that  such  a  party  is  the  true  and  absolute  owner  of  that 
which  he  offers  for  sale.  Jurisdiction  in  the  premises,  and 
regularity  of  proceedings  by  virtue  of  the  office,  is  the  gist 
of  the  title  warranty  in  such  cases ;  and  positive  law  pre- 
scribes what  effect  shall  attend  the  sale  which  is  fairly  and 
properly  made  under  such  circumstances.^ 

So,  too,  the  sale  by  the  pledgee  or  mortgagee  of  a  chattel, 
as  such,  purports  to  transfer  only  the  peculiar  title  of  pawn- 
broker, pledgee,  or  mortgagee  ;  and  the  circumstances  must 
repel  any  inference  that  a  warranty  of  title  as  owner  is 
intended,  though  the  title  thus  originating  may  have  ripened 
into  a  good  one  ;  and,  in  absence  of  his  express  warranty  of 
title  or  fraudulent  conduct,  the  transaction  will  be  taken 
accordingly.^  The  same  may  be  said  of  any  sale  expressly 
made  by  a  mere  bailee  who  professes  to  sell  as  such,  under 
some  special  claim,  and  not  as  a  full  proprietor.  Of  course, 
in  all  such  cases,  and  as  an  additional  inducement  to  a  pur- 
chase, an  express  warranty  of  title  may  be  given,  though 
here  the  seller  does  what  he  is  neither  bound  nor  presumed 
to  do. 

§  373.  Warranty  of  Title  in  Sale  of  Incorporeal  Chattels. — 
The  case  of  an  incorporeal  chattel  is  somewhat  peculiar  with 
respect  to  warranty  of  title ;  for,  its  existence  as  property 
being  founded  in  a  money-right,  the  seller's  title  must  ulti- 

1  See  Page  v.  Cowasjee  Eduljee,  v.  Warner,  32  Conn.  98 ;  Stephens 
L.  R.  1  P.C.127  ;  Bagueley  b.  Hawley,  v.  Ells,  65  Mo.  456  ;  Baker  v.  Amot, 
L.  E.  2  C.  P.  625 ;  Porter  v.  Bright,  67  N.  Y.  448 ;  Neal  v.  GUlaspy,  56 
82  Penn.  St.  441.  Ind.   451 ;    Harrison  v.  Shanks,   13 

2  Chapman  v.  Speller,  14  Q.  B.  Bush,  620 ;  Mechanics'  Assoc,  v. 
621 ;  Scranton  v.  Clark,  39  N.  Y.  220  ;  O'Conner,  29  Ohio  St.  651 ;  Pore  v. 
Hensley  v.  Baker,  10  Mo.  157  ;  Blood  McKenzie,  58  Ala.  115. 

V.  French,  9  Gray,  197  ;  Brigham  v.  '  Morley  v.  Attenborough,  3  Ex. 

Mazey,   15   111.    295  ;    Bartholomew     500,  the  case  of  a  pawnbroker 
VOL.  II.  26  401 
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mately  prove  valid,  and  the  right  enforceable,  or  there  is 
nothing  to  be  enjoyed.  But  the  chance  of  realizing  what 
is  of  doubtful  validity  is  really  the  moving  consideration  of 
many  a  purchase  ;  and  claims  may  be  purchased  upon  a  cal- 
culation of  the  money's  worth  of  the  seller's  doubtful  title, 
and  not  necessarily  because  the  title  is  deemed  impregnable  ; 
though,  in  other  instances,  it  is  the  chance  of  reducing  to  a 
settlement  by  proper  remedies,  and  in  reliance  upon  the 
obligor's  solvency  and  means  of  responding,  supposing  the 
right  of  action  to  be  clear  against  him.  The  sale  of  a  money 
right,  known  by  the  seller  to  be  worthless,  is  impeachable,  of 
course,  by  the  deluded  buyer. ^  But,  in  the  absence  of  fraud, 
would  such  a  transaction  ordinarily  imply  that  the  seller 
transfers  the  thing  for  what  it  is  worth,  by  way  of  quit- 
claim, or  that  he  warrants  the  title?  Upon  the  former 
view  the  English  courts  appear  to  have  sometimes  acted ; 
deciding,  for  instance,  that  the  sale  or  assignment  of  a 
patent  must  be  presumed  to  imply,  not  that  the  patent 
right  is  original  in  the  vendor,  and  indefeasible,  but  merely 
that  he  has  the  letters-patent.^  In  this  country,  however, 
it  has  been  held,  that  in  the  stronger  case,  where  one  sold 
a  machine  whose  fitness  to  the  purchaser  depended  upon  the 
right  to  use  a  certain  patent  contrivance  involved  in  its  manu- 
facture, and  the  seller  knew  this,  and  represented  that  he  had 
the  right  to  so  manufacture,  he  is  liable,  on  an  implied  war- 
ranty of  the  thing's  fitness  for  a  designated  purpose,  if  not  of 
his  own  title,  where  it  proves  that  the  manufacture  was  illegal, 
and  the  use  of  the  thing  also  illegal,  because  infringing  upon 
a  third  person's  patent  for  the  contrivance.^  So,  too,  it  is 
said,  in  this  country,  that  every  assignor  of  an  obligation 

1  See  Holden  v.  Clancy,  58  Barb,  of  condition  precedent ;  and  that  in 
590.  selling  a  money  right  against  A.  there 

2  Smith  V.  Neale,  2  C.  B.  n.  s.  67  ;  is  implied  a  genuine  claim,  whether 
Hall  V.  Conder,  2  C.  B.  n.  s.  22.  good  or  bad ;  but  that  as  to  the  in- 

'  Pacific  Iron  Works  v.  Newhall,  herent  worth  of  the  claim,  the  sol- 

34  Conn.  67 ;  Croninger  v.  Paige,  48  vency  of  parties  whose  names  are 

Wis.  229 ;  83  Penn.  St.  426.  on  the  negotiable  paper,  &c.,  there  is, 

We  have  already  seen  that  the  sale  in  the  absence  of  fraud,  no  implied 

of  stock,  a  promissory  note,  &o.,  im-  warranty.     Supra,  §  318. 
plies,  in  general,  genuineness,  by  way 
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engages  that  it  is  genuine  and  binding  on  the  obligor  unless 
he  discloses  to  the  assignee  all  the  facts  and  circumstances 
connected  with  the  execution  and  delivery  of  the  obligation ; 
and  after  such  advice  the  assignee  agrees  to  take  the  risk.^ 
Upon  the  whole,  the  sale  of  incorporeal  property  would  ap- 
pear to  stand,  according  to  the  later  English  and  Ameri- 
can cases,  upon  essentially  the  same  footing  with  regard  to 
an  implied  warranty  of  title,  as  the  sale  of  corporeal  per- 
sonalty, so  far  as  the  peculiar  attributes  of  such  property 
permit.  2 

Hence,  whether  upon  the  theory  of  an  implied  warranty 
or  a  condition  precedent,  the  assignee  of  an  incorporeal 
bond,  stock  certificate,  or  a  book  debt,  which  is  not  the 
obligation  it  purports  to  be  and  hence  is  unenforceable,  has 
been  permitted  to  recover  indemnity  from  his  assignor, 
whether  he  holds  his  guaranty  or  not,  and  to  consider  the 
assignment  a  warranty  of  title  broken  as  soon  as  made  if  the 
thing  be  not  in  fact  valid.^ 

§  374.  A  Quitclaim  of  One's  Own  Title  is  always  implied.  — 
But,  once  more,  every  one  who  sells  a  thing  engages  by 
implication,  if  not  to  warrant  against  others,  at  all  events  to 
quitclaim  as  to  himself  and  those  under  him,  agreeably  to 

^  riynn  v.  Allen,  57  Penn.  St.  482.  or  stolen  negotiable  paper,  the  buyer 

2  See  §§  376-379.    And  yet,  though  is  protected  by  the  circumstances  of 

dicta  abound  to  this  effect,  the  deci-  payment  by  him  in  good  faith ;  and 

slons  relate  rather  to  afifirming  the  hence  he  needs  no  recourse  against 

presumed  genuineness  of  the  obliga-  his  seller  (as  in  corporeal  personalty 

tion,  and  its  binding  force  against  the  sales)   for  indemnity  under  an  im- 

obligor.     §  318.    The  point  pertinent  plied  warranty  of  title.     §  19. 

here  would  be,  rather,  that  the  bond,  "  Flynn  v.  Allen,  57  Penn.  St.  482  ; 

stock,  or   other   incorporeal  species  Wood  v.  Sheldon,  42  N.  J.  L.  421 ; 

of  property  (supposing  it,  of  course,  Gilchrist  v.  Hilliard,  53  Vt.  592.     Cf. 

genuine  and  not  spurious,  and  bind-  Ruohs  v.  Nat.  Bank,  94  Tenn.  57 ; 

ing  upon  the  obligor)  was  not  owned  §  318. 

by  the  seller,  but  stolen  or  falsely  See  as  to  false  and  fraudulent  war- 
assigned  to  him,  &c.  Here  then  come  ranty  of  value,  Handy  v.  Waldron, 
into  view  peculiar  formalities  of  trans-  18  R.  I.  567;  §§  603,  604.  On  the 
fer,  unlike  those  pertaining  to  cor-  ground  of  reliance  necessarily  upon 
poreal  goods  and  chattels.  As  to  the  seller's  statements  of  value  (i.e. 
assignments  in  writing,  there  is  a  of  "quality "),  an  express  warranty 
warranty  or  condition  precedent  that  has  been  raised,  irrespective  of  fraud 
signatures  in  giving  or  registering  and  deceit.  Maxted  v.  Fowler,  94 
title  are  genuine.     §  318.    As  to  lost  Mich.  106. 
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the  character  under  which  he  has  assumed  to  make  the  sale. 
For,  as  Parke,  B.,  has  said  :  "  The  bargain  and  sale  of  a 
specific  chattel  by  our  law  undoubtedly  transfers  all  the 
property  the  vendor  has,  where  nothing  further  remains  to 
be  done,  according  to  the  intent  of  the  parties,  to  pass  it. 
But  it  is  made  a  question,  whether  there  is  annexed  by  law 
to  such  a  contract,  which  operates  as  a  conveyance  of  the 
property,  an  implied  agreement  on  the  part  of  the  vendor 
that  he  has  the  ability  to  convey.  "^ 

§  375.  Inquiry  whether,  in  General,  a  Sale  implies  a  Warranty 
of  Title.  —  The  point  of  inquiry,  therefore,  becomes  this : 
whether,  in  a  sale  of  personal  property,  where  the  circum- 
stances do  not  negative  an  intent  to  warrant  title,  the  party 
who  sells  that  which  he  honestly  puts  forward  as  his,  and 
yet  says  nothing  to  the  purchaser  which  can  fairly  be  con- 
strued into  an  express  warranty  of  title,  warrants  by  impli- 
cation that  the  title  is  in  himself  as  owner,  so  as  to  enable 
the  buyer  after  the  sale  is  consummated  to  procure  indemnity 
in  case  of  his  dispossession  by  some  third  person  having  a 
paramount  title,  or  perhaps  so  as  to  defend  otherwise,  as  on 
a  breach  of  warranty.  This  leads  us'  to  consider  (1st)  the 
English  doctrine,  (2d)  the  American  doctrine,  and  (3d)  the 
rule  of  the  civil  law. 

§  376.  The  Same  Subject;  English  Doctrine. —  (1st.)  The 
English  doctrine.  Some  of  the  ancient  writers,  such  as  Coke 
and  Noy,  were  evidently  of  the  opinion  that  caveat  emptor 
was  the  common-law  rule  as  to  title.^  Noy  puts  it  quite 
pointedly  :  "  If  I  take  the  horse  of  another  man  and  sell  him, 
and  the  owner  takes  him  again,  I  may  have  an  action  of  debt 
for  the  money  ;  for  the  bargain  was  perfect  by  the  delivery 
of  the  horse,  and  caveat  emptor.'"  This  is  severity  itself; 
nor  was  it  pretended  that  the  rule  of  the  civil  law  corre- 
sponded. But  Blackstone  says  later;  "A  purchaser  of  goods 
and  chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells 
them,  as  his  own  and  the  title  proves  deficient,  without  any 
express  warranty  for  that  purpose." ^     This  language  is  not 

1  Parke,  B.,  in  Morley  v.  Atten-  "  Noy  Max.  c.  42  ;  Co.  Lit.  102  a. 

borough,  3  Ex.  500.  »  2  Bl.  Com.  451. 
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quite  clear,  for  the  selling  as  one's  own  might  possibly  refer 
to  a  state  of  facts  from  which  an  express  warranty  was  de- 
ducible  ;  but  it  indicates  the  disposition  at  a  more  advanced 
stage  of  the  law  to  relax  the  rigor  of  the  old  maxims  in  this 
respect. 

But  the  earliest  English  decision  which  gives  the  question 
much  consideration  is  Morley  v.  Attenborough,  — the  case  of 
a  pawnbroker's  sale,  where  nothing  more  was  actually  es- 
tablished than  that  a  pawnbroker  who  sells  an  unredeemed 
pledge  under  that  name  gives  no  warranty  by  implication 
that  his  title  is  good  as  owner  of  the  goods. ^  The  decision 
was  doubtless  correct,  and  upon  a  principle  already  alluded 
to  ;  but  Parke,  B.,  in  rendering  an  elaborate  opinion,  laid 
down  some  propositions  ex  cathedrd,  which,  though  deriving 
lustre  from  his  great  name,  have  not  altogether  stood  the 
shock  of  time.  After  ransacking  the  older  authorities  of 
the  common  law,  the  result  of  whose  teachings,  he  says,  is, 
"  that  there  is  by  the  law  of  England  no  warranty  of  title  in 
the  actual  contract  of  sale,  any  more  than  there  is  of  quality," 
he  cites  Blackstone  and  Wooddeson  of  later  writers  to  show 
that  in  recent  times  a  different  notion  appears  to  be  gaining 
ground.  But,  on  the  whole,  he  thus  concludes  :  "  It  would 
seem  that  there  is  no  implied  warranty  of  title  on  the  sale  of 
goods,  and  that  if  there  be  no  fraud  a  vendor  is  not  liable 
for  a  bad  title,  unless  there  is  an  express  warranty,  or  an 
equivalent  to  it,  by  declarations  or  conduct ;  and  the  ques- 
tion in  each  case  where  there  is  no  warranty  in  express  terms 
will  be,  whether  there  are  such  circumstances  as  will  be 
equivalent  to  such  a  warranty."  ^ 

Of  Baron  Parke's  opinion  Lord  Campbell  remarked  in  a 
later  decision  :  "  According  to  Morley  v.  Attenhorough,  if  a 
pawnbroker  sells  unredeemed  pledges,  he  does  not  warrant 
the  title  of  the  pawnor,  but  merely  undertakes  that  the 
time  for  redeeming  the  pledges  has  expired,  and  he  sells 
only  such  right  as  belonged  to  the  pawnor.  Beyond  that 
the  decision  does  not  go ;    but  a  great  many  questions  are 

1  Morley  v.  Attenborough,  3  Ex.  ^  jb_    ^ij,j  gge  Ormerod  v.  Huth, 

500.  14  M.  &  W.  604. 
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suggested  in  tlie  judgment,  which  still  remain  open."  ^  Mr. 
Benjamin,  who  has  cited  the  English  cases  in  historical  order 
with  great  fulness,  calls  attention  to  an  old  equity  case, 
which  Lee,  C.  J.,  afterwards  explained,  in  correction  of  the 
reporter,  Peere  Williams,  so  as  to  give  this  version :  "  It 
was  held  by  the  court,  that  offering  to  sell  generally  was 
sufficient  evidence  of  offering  to  sell  as  owner,  but  no  judg- 
ment was  given,  it  being  adjourned  for  further  argument."  ^ 
To  be  sure,  this  can  hardly  serve  as  an  authentic  precedent 
under  the  circumstances  ;  but  the  remark  of  Lee,  C.  J.,  was 
evidently  overlooked  by  Parke,  B.,  in  his  review  of  the  old 
authorities ;  and,  so  far  as  it  goes,  it  tells  against  his  con- 
clusion. We  are  also  to  observe  that  the  summary  of  the 
law  concerning  implied  warranty  of  title  on  sales  of  personal 
property  which  Morley  v.  Attenhorough  contains,  is,  after 
all,  quite  cautiously  expressed.  For  Parke,  B.,  admits  very 
slight  circumstances,  which,  in  his  opinion,  would  be  equiv- 
alent to  a  warranty  of  title  ;  as,  for  instance,  he  said,  if 
the  articles  are  bought  in  a  shop  professedly  carried  on  for 
the  sale  of  goods,  the  shopkeeper  must  be  considered  as 
warranting  that  those  who  purchase  will  have  a  good  title  to 
keep  the  goods  purchased.  And  again,  he  makes  the  im- 
portant admission,  that  possibly,  though  the  seller  might 
not  be  sued  on  the  breach  of  an  implied  warranty  of  title 
for  unliquidated  damages,  yet  the  purchaser  might  make 
out  a  case  for  recovering  his  purchase-money  as  paid  on  a 
consideration  that  had  failed.^  The  true  effect  of  the  dicta 
in  Morley  v.  Attenhorough,  then,  if  not  taken  by  detached 
paragraphs,  is  to  leave  the  true  law  of  the  subject  stUl  in 
obscurity. 

But  the  above  hint  as  to  a  buyer's  recovering  his  purchase- 
money,  though  not  damages,  upon  the  failure  of  his  title  to 
the  chattel  sold,  was  not  thrown  away,  —  a  distinction  which 
Noy's   Maxims,   however,   would  not   have    justified.*      In 

1  Sims  t).  Marryat,  17  Q.  B.  281.  «  Morley  v.  Attenborough,  3  Ex. 

2  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  2  ;      500,  per  Parke,  B. 

L'Apostre  ■».  L'Plaistier,  1  P.  Wms.  *  Noy  Maxims,  c.  42,  cited  supra, 

318,  as  explained  by  Lee,  C.  J.,  in  p.  404.    But  Erie,  C.  J.,  in  Eiohholz 

Ryall  V.  Bowles,  1  Ves.  348.  v.  Banister,  17  C.  B.  n.  s.  708,  under- 
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Chapman  v.  Speller  it  was  said  by  the  court :  "  We  wish  to 
guard  ourselves  against  being  supposed  to  doubt  the  right 
to  recover  back  money  paid  upon  an  ordinary  purchase  of  a 
chattel,  where  the  purchaser  does  not  have  that  for  which  he 
paid."i  The  point  of  this  decision  was  merely  to  disaffirm 
the  application  of  an  implied  warranty  of  one's  title  to  goods 
sold  under  a  sheriff's  sale.  At  last,  in  Eichholz  v.  Banister, 
which  was  decided  in  1864,  the  buyer's  right  to  recover  his 
purchase-money  as  for  failure  of  consideration,  should  the 
title  prove  worthless,  was  affirmed  under  circumstances  quite 
apposite.  Certain  printed  cloths  were  bought  of  a  job  ware- 
houseman, which  were  affirmed  to  be  a  job  lot  just  received 
by  him.  The  cloths  were  delivered,  and  the  price  paid ; 
but  it  turned  out  afterwards  that  they  were  stolen,  and  the 
buyer  was  compelled  to  restore  the  property  to  the  true 
owner.  The  buyer  sued  on  the  common  money  counts ;  and 
the  defence  set  up  was,  never  indebted.  The  decision  was 
to  the  point  that,  under  the  circumstances  shown,  the  buyer 
could  recover  the  price  paid.^  The  form  of  action  was  not 
such  as  to  bring  to  a  direct  issue  the  question  of  a  buyer's 
further  right  to  recover  damages  as  for  breach  of  contract  in 
such  an  emergency. 

§  377.  The  Same  Subject.  —  The  English  authorities  actu- 
ally concede,  then,  that  the  buyer  may  recover  the  price  paid. 
But  whether  the  failure  of  the  seller's  title  involves,  too,  the 
breach  of  an  implied  warranty  of  title,  so  as  to  justify  dam- 
ages, is  a  matter  stUl  in  abeyance.  Some  still  later  cases 
intimate  doubts  whether  caveat  emptor  remains  the  general 
rule  of  law  as  to  title  ;  but  they  decide  nothing,  the  facts 
either  showing  that  the  sale  was  not  by  one  who  offered  the 
goods  in  a  capacity  of  a  full  owner,  or  else  sufficiently  nega- 
tiving the  presumption  that  any  implied  warranty  of  title  was 
intended  to  be  given.^    But  to  revert  to  Eichholz  v.  Banister 


takes  to  reconcile  Noy  with  his  deci-  ^  Eichholz  v.  Banister,  17  C.  B.  n.  s. 

sion.  708. 

^  Chapman   v.  Speller,  14  Q.  B.  '  Page  o.  Cowasjee  Eduljee,  L.  E.  1 

621.  P.  C.  127  ;  Bagueley  v.  Hawley,  L.  E. 

2  C.  P.  626. 
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(whidi  presents,  perhaps,  %h.e  one  satisfactory  state  of  facts 
upon  whicli  this  rule  is  rested  in  the  English  courts),  and  as- 
suming that  the  important  doctrine  which  it  promulgates  is 
not  to  be  hereafter  repudiated  by  some  higher  tribunal,  we 
cannot  but  observe  that  the  whole  animus  of  that  case  is  to 
sustain  the  priQciple  of  an  implied  warranty  of  title  on  the 
part  of  him  who  sells  a  chattel  as  its  owner.  The  judges 
read  separate  opinions ;  but  upon  this  point  they  were  all 
agreed.  And,  as  if  to  show  how  little  Morley  v.  Attenhorough^ 
had  positively  declared  to  the  contrary,  Erie,  C.  J.,  drew 
his  argument  from  the  very  admissions  of  Parke,  B.,  in  that 
case.  "In  all  ordinary  sales,"  says  Erie,  C.  J.,  "the  party 
who  undertakes  to  sell,  exercises  thereby  the  strongest  act 
of  dominion  over  the  chattel  which  he  proposes  to  sell,  and 
would,  therefore,  as  I  think,  commonly  lead  the  purchaser  to 
believe  that  he  was  the  owner  of  the  chattel.  In  almost  all 
ordinary  transactions  in  modern  tiAes,  the  vendor,  in  consid- 
eration of  the  purchaser  paying  the  price,  is  understood  to  af- 
firm that  he  is  the  owner  of  the  article  sold."  In  this  Byles, 
J.,  concurs,  adding :  "It  has  been  stated,  over  and  over  again, 
that  the  mere  sale  of  chattels  does  not  involve  a  warranty  of 
title  ;  but  certainly  such  statement  stands  on  barren  ground, 
and  is  not  supported  by  one  single  decision  ;  and  it  is  subject 
to  this  exception,  that  if  the  vendor  by  his  acts  or  by  sur- 
rounding circumstances  affirm  the  goods  to  be  his,  then  he 
does  warrant  the  title. "  ^  To  these  statements  of  the  law  Mr.. 
Benjamin  gives  ready  support,  while  yet  admitting  that  the 
English  doctrine  of  implied  warranty  of  title  is  still  involved 
in  doubt.8  "  The  exceptions,"  he  says,  "  have  become  the 
rule,  and  the  old  rule  has  dwindled  into  the  exception,  by 
reason,  as  Lord  Campbell  said,  '  of  having  been  weU-nigh 
eaten  away.'"* 

1  3  Ex.  500,  cited  supra,  §  376.  been  stolen  and  -whose  payment  was 

^  Eichholz  V.  Banister,  17   C.  B.  refused  by  government. 

H.  8.   708.    Raphael  v.  Burt,  cited         » Benj.  Sales,  bk.  4,  pt.  2,  c.  1, 

Benj.  Sales,  latest  English  and  6th  §§  1,  2. 

Am.  ed.,  applies  this  rule  of  implied         *  Benj.  Sales,  bk.  4,  pt.  2,  o.  1,  §  2  ; 

■vsrarranty  of  title  to  a  sale  of  United  Sims  v.  MaiTyat,  17  Q.  B.  281,  per 

States  bonds  which  proved  to  have  Lord  Campbell. 
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§  378.  Whether  a  Sale  implies  a  Warranty  of  Title ;  Amler- 
ican  Doctrine.  —  (2d.)i  The  American  doctrine.  American 
text-writers  maintain  a  distinction  which  our  courts  have  re- 
peatedly recognized,  —  namely,  between  chattels  which  are  in 
the  seller's  possession,  and  chattels  which  are  in  the  posses- 
sion of  some  one  else  ;  holding  that  in  the  former  case  there 
is  an  implied  warranty  of  title  on  the  seller's  part,  but  none 
in  the  latter. ^  This  distinction,  which  the  later  English  cases 
appear  to  have  repudiated,  is  said  to  be  too  deeply  rooted 
in  our  law  to  be  easily  eradicated,  even  if  it  were  shown  to 
be  misconceived  in  its  origin. ^  But  when  we  reflect  how 
little,  after  all,  the  precedents  have  established,  how  recently 
Hichholz  V.  Banister^  was  decided,  and  what  a  considerable 
part  of  the  law  in  England  upoii  this  subject  rested  previously 
upon  mere  dicta,  we  shall  be  slow  to  conclude  that  the  Amer- 
ican courts  have  found  a  safe  harbor.  There  are  recent  cases 
in  our  State  courts  which  tend  to  establish  this.pref  erable  doc- 
trine :  that  the  sale  of  personal  property  implies  a  warranty 
of  ownership  in  the  seller,  unless  the  circumstances  are  such 
as  to  justify  a  contrary  presimiption;  but  that  where  the  goods 
are  absolutely  ia  a  third  person's  possession,  and  neither  actu- 
ally nor  constructively  in  the  seller's,  this  is  a  strong  circum- 
stance against  implying  so  full  a  warranty.*  In  other  words, 
the  question  is  one  of  evidence,  without  any  clear-cutting 
distinction  in  respect  of  possession  by  this  or  that  party. 

For  what  is  meant  by  saying  that  chattels  are  not  in  the 
seller's  possession  ?  If  I  undertook  to  sell  you  a  horse  which 
some  one  else  was  known  by  both  of  us  to  possess  under  an 
adverse  claim  of  ownership,  the  inference  is  a  fair  one  that 
you  bought  my  title  subject  to  that  incumbrance,  running 


1  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  3 ;  '17  C.  B.  n.  s.  708 ;  supra,  §§  376, 
Story  Sales,  §  367  ;  2  Kent  Com.  478  ;     377. 

Scranton  v.  Clark,   39  N.   Y.   220 ;  *  See  Sherman  v.  Champlain  Trans. 

Long«.  Hiokingbotham,  28  Miss.  772 ;  Co.,  31  Vt.  162 ;  Morton,  J.,  in  Shat- 
Whitney  v.  Heywood,  6  Cush.  86  ;  tuck  v.  Green,  104  Mass.  42 ;  Gross 
Eletoher  v.  Drath,  66  Mo.  126.  v.  Eierski,    41    Cal.  Ill ;    Thurston 

2  Benj.  Sales,  3d  ed.  Perk,  n.,  p.     v.  Spratt,  52  Me.  202;   McGiffin  v. 
459.  Baird,  62  N.   Y.  329;   Marshall  v. 

Duke,  51  Ind.  62. 
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your  own  risks. ^  Whetlier,  if  that  person's  claim  of  owner- 
ship failed,  and  you  got  possession,  and  then  got  dispossessed 
after  all,  because  some  new  party  turned  up  from  whom  the 
horse  was  originally  stolen,  I  should  be  liable  for  the  failure 
of  title,  appears  not  to  have  been  decided  ;  but,  as  it  seems, 
I  should  be  liable,  notwithstanding  I  sold  a  chattel  when  (as 
the  text- writers  say)  I  was  out  of  possession :  for  the  doc- 
trine concerning  sales  by  parties  out  of  possession  was  only 
meant  to  exclude  the  inference  of  warranty  against  the  pos- 
sessor's superior  title.  As  we  have  already  seen,  neither 
the  American  nor  the  English  cases  infer  a  warranty  of  title 
where  the  circumstances  should  repel  such  a  presumption  ; 
while,  on  the  other  hand,  express  circumstances  or  a  special 
undertaking  may  raise  an  express  warranty.^  Even  as  to 
the  seller's  possession  of  the  chattel,  the  possession  of  the 
seller's  warehouseman,  bailee,  servant,  or  agent,  so  understood, 
is  constructively  the  seller's  own  possession,  and  the  presump- 
tion, as  to  an  implied  warranty  of  title,  must  be  accordingly ; ' 
and  such  is  the  rule,  even  where  an  owner  in  common  of 
personal  property,  which  is  in  possession  of  a  third  person  as 
bailee  of  all  the  owners,  sells  his  undivided  share.*  The 
distinction  between  chattels  in  and  out  of  the  seller's  posses- 
sion must,  then,  under  its  most  favorable  aspect,  be  a  narrow 
one  to  rest  so  broad  a  statement  upon. 

Wherever  by  the  American  rule  the  seller  is  understood  to 
imply  a  warranty  of  title,  —  which  is  usually  the  case,  at  any 
rate,  where  he  sells  while  in  actual  or  constructive  possession 
of  the  thing,  —  he  is  liable  to  the  extent  of  indemnifying  the 
buyer  against  dispossession  by  others.  And  if  the  buyer  is 
compelled,  in  order  to  retain  the  property,  to  discharge  an 
incumbrance  existing  at  the  time  of  the  sale,  he  may  sue  the 

1  See  Long  v.  Hickingbotham,  28  is  silent  as  to  warranty  of  title,  the 
Miss.  772.  rule  of  our  text  applies.     Cf.  62  Ind. 

2  A  bill  of  sale  from  a  former  seller,     537  ;  104  Mass.  42. 

assigned  over  by  the  holder  to  his  »  Dorr  v.  Fisher,  1  Cush.  273 ;  Hub- 
own  buyer,  might  contain  an  express  bard  v.  Bliss,  12  Allen,  590 ;  Shattuck 
warranty  of  title  or  some  other  special  v.  Green,  104  Mass.  42;   Michel©, 
stipulation,  which  would  inure  to  such  Ware,  3  Neb.  229. 
new  buyer's  benefit.    But  if  the  bill  *  Shattuck  v.  Green,  104  Mass.  42. 
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seller  in  assumpsit  as  for  money  paid,  or  deduct  from  the  un- 
paid purchase-money.^  If  an  express  warranty  of  title  was 
given  against  incumbrances,  all  the  more  surely  must  the 
seller  be  held  to  respond.^  "  Warranty  of  title  "  is  the  term 
constantly  employed  in  our  courts  to  meet  such  cases ;  but 
whether  meaning  that  damages  shall  be  computed  on  a  dif- 
ferent footing  from  the  simple  reckoning  of  loss  of  considera- 
tion does  not  seem  to  have  received  any  particular  attention.^ 
It  would  appear  that,  in  cases  which  imply  a  warranty  of 
title,  a  full  title  acquired  by  the  seller  after  sale  necessarily 
inures  ,to  the  buyer's  advantage.*  But  it  is  held  in  New 
York,  that  where  one  out  of  possession  makes  a  sale,  so  as 
not  to  be  liable  on  an  implied  warranty  of  title,  and  the 
chattel  subsequently  comes  to  his  possession  by  purchase,  and 
is  transferred  to  a  bond  fide  purchaser,  this  purchaser  takes 


1  Sargent  v.  Currier,  49  N.  H.  310 ; 
Harper  v.  Dotson,  43  Iowa,  232.  But 
see  Gross  «.  Kierski,  41  Cal.  Ill,  which 
intimates  that  there  is  usually  no 
breach  of  the  warranty  until  actual 
dispossession.  As  to  remedies,  see 
more  generally  c.  15,  post.  It  is  said 
that  a  buyer  cannot  generally  defeat 
recovery  for  the  price  by  showing 
that  the  property  is  owned  by  another, 
unless  he  has  been  ousted,  or  there 
has  been  a  recovery  by  the  true 
owner ;  but  that  fraud  or  deceit  in 
the  seller  in  respect  of  title  will  defeat 
an  action  for  the  price.  Sweetman 
V.  Prince,  62  Barb.  256 ;  Krumbhaar 
V.  Birch,  83  Penn.  St.  426 ;  Linton  v. 
Porter,  31  lU.  107.  In  some  States, 
however,  ouster  or  eviction  of  the 
buyer  is  not  so  strongly  insisted  upon ; 
and  the  buyer  may  stand  upon  his 
defence  of  a  breach  of  warranty. 
Perkins  v.  Whelan,  116  Mass.  542 ; 
Gross  V.  Hennessey,  13  Allen,  389 ; 
Gay  17.  Kingsley,  11  Allen,  345 ;  Word 
V.  Cairn,  1  Head,  506.  For  the  Ken- 
tucky rule  see  Tipton  v.  Triplett,  1 
Met.  (Ky.)  570.  The  later  New  York 
rule  requires  that  either  the  buyer 
returns  the  property  to  the  seller,  or 


has  had  his  possession  interfered  with, 
or  has  had  a  recovery  against  him  by 
the  claimant,  or  has  paid  such  claim- 
ant for  the  property.  McGriffin  v. 
Baird,  62  N.  Y.  329. 

2  Atkins  V.  Hosley,  3  Thomp.  &  C. 
(N.  Y.  Supr.)  322  ;  Hahn  B.Doolittle, 
18  Wis.  196.  And  see  Michel  v. 
Ware,  3  Neb.  229 ;  Burgess  v.  Wil- 
kinson, 13  R.  I.  646.  See  Croninger 
V.  Paige,  48  Wis.  229,  as  to  expres- 
sions construed  into  a  warranty  that 
the  article  sold  was  not  an  infringe- 
ment on  any  patent;  supra,  §  373. 
But  words  in  a  written  contract  im- 
porting a  quitclaim  cannot  be  con- 
strued into  a  warranty  of  title.  First 
Nat.  Bank  v.  Loan  &  Trust  Co.,  123 
Mass!  330 ;  .Johnston  Harvester  Co. 
V.  Bartley,  81  Ind.  406. 

8  A  warranty  of  title  is  as  readily 
to  be  implied  in  an  exchange  or  barter 
as  upon  a  sale.  Supra,  §  201 ;  Hunt 
V.  Sackett,  31  Mich.  18  ;  Byrnside  v. 
Burdett,  15  W.  Va.  702 ;  48  Vt.  182. 
It  applies  to  a  prior  lien  or  incum- 
brance on  the  property.  Sargent  v. 
Currier,  49  N.  H.  310. 

*  Shermans.  Champlain  Trans.  Co., 
31  Vt.  162. 
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the  title  absolutely  free  from  all  claim  on  behalf  of  the  first 
purchaser.^ 

§  379.  'Whether  a  Sale  impliea  a  Warranty  of  Title ;  Rule  of 
Civil  Law.  —  (3d.)  The  rule  of  the  civil  law.  A  sale,  by  the 
civil  law,  always  carried  with  it  an  implied  warranty  against 
eviction.  We  are  to  bear  in  mind  that  the  maxim  of  Roman 
jurisprudence  made  the  sale  a  contract  not  rem  dare,  but 
prcestare  emptori  rem  habere  licere.  The  vendor  did  not 
bind  himself  to  transfer  to  the  buyer  the  property  in  the 
thing  sold;  and,  when  the  contract  was  once  completed, 
possession  only  was  what  he  was  bound  to  deliver.  But 
vacua  possessio,  not  a  title  in  litigation,  was  herein  implied ; 
and  if  the  vendor  sold,  knowing  that  he  was  not  the  owner, 
and  so  wilfully  exposed  the  buyer  to  the  danger  of  eviction, 
it  was  a  fraud ;  so  too,  after  the  sale,  he  remained  responsible 
to  warrant  and  defend  the  purchaser  against  eviction  from 
possession.  The  eviction  against  which  the  vendor  thus 
warranted  the  purchaser  was,  however,  an  actual  disposses- 
sion by  means  of  a  judgment ;  and  the  practice  was,  for  the 
purchaser,  whenever  sued  by  a  person  who  claimed  superior 
title,  to  cite  in  the  vendor,  and  give  him  an  opportunity  to 
defend  the  suit.^  The  French  civil  code  rigorously  enforces 
the  seller's  obligation  of  warranty  against  eviction  in  all  cases.* 

§  380.  Miscellaneous  Warranties ;  Warranty  as  to  Quantity, 
Manufacturer's  Make,  etc.  —  Quantity  generally  enters  into  a 
sale  as  an  essential  ingredient  by  way  of  condition  precedent, 
rather  than  mere  warranty.  Thus,  if  one  orders  200  pounds 
of  sugar,  he  is  not  obliged  to  take  100  or  300  pounds  as  in 
fulfilment  of  the  sale ;  nor  does  a  seller's  offer  of  200  pounds 
at  a  specified  price  bind  him  to  furnish  100  or  300  pounds  at 
the  same  rate.  But  parties  may,  and  often  do,  close  a  bar- 
gain without  insisting  so  strongly  upon  an  exact  quantity ; 
and  here  their  mutual  understanding  calls  for  a  corresponding 
interpretation.* 

1  Scranton  v.  Clark,  39  N.  Y.  220.  »  CivU  Code,  arts.  1625, 1629  ;  Benj. 

2  Story  Sales,  §  367  ;  Pothier  Vente,     Sales,  bk.  4,  pt.  2,  c.  1,  §  3. 

pt.  2,  c.  1,  §  2,  No.  82 ;  Benj.  Sales,  *  The  words  "  say  about "  a  desig- 

bk.  2,  0.  7,  bk.  4,  pt.  2,  o.  1,  §  3.  nated  number,  "more  or  less,"  apd 
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Where  one  manufactures,  who  is  not  otherwise  a  dealer  in 
goods  ordered,  there  is  an  implied  condition  (sometimes  called 
a  warranty)  that  the  goods  furnished  shall  be  of  his  make.^ 

§  381.  Summary  as  to  Implied  Warranty  and  Caveat  Emptor. 
—  The  preceding  review  of  cases  under  the  law  of  warranty 
tends  to  show  that  the  implied  warranty,  properly  so  called, 
of  sales,  concerns  itself  chiefly  with  quality;  while  matters 
of  kind  and  quantity  as  fulfilling  a  buyer's  description  are 
brought  rather  within  the  rule  of  conditions  precedent.  Leav- 
ing out  questions  of  title,  the  judicial  confusion  appears  to 
have  chiefly  arisen  in  staying  the  disastrous  consequences 
which  attend  a  conventional  caveat  emptor,  —  a  rule  which 
was  obviously  designed  by  the  fathers  of  the  common  law, 
not  to  trick  the  buyer  out  of  the  subject-matter  which  he  had 
bargained  for,  but  to  throw  him  upon  the  exercise  of  his  own 
mental  faculties  in  ascertaining  its  true  qualities  ;  not  to  give 
sellers,  as  a  class,  an  undue  advantage,  but  to  make  men  pur- 
chase with  their  wits  about  them.  Caveat  emptor  only  goaded 
the  buyer  in  case  he  had  misused  his  own  opportunities  of 
inspection  ;  where  he  had  imprudently  trusted  to  good  luck 
or  the  seller's  scruples.  Did  the  minds  of  both  parties  meet 
upon  a  specific  thing,  such  as  a  horse,  a  sack  of  flour,  a  piece 
of  cloth,  or  an  article  of  furniture  ?  For,  in  the  olden  time, 
most  chattels  bargained  for  and  sold  were  of  this  simple 
character,  visible  and  tangible.  Then  the  buyer  could  not 
exonerate  himself  from  blame  if  the  seller  had  given  him  a 
chance  to  handle,  examine,  poise,  talk  over  such  attributes 
as  he  thought  fit,  and  ask  for  aii  express  warranty  to  cover 
every  doubtful  point ;  the  seller  transferred  ownership  in  the 
specific  thing;  and  that  was  enough. 

But  if  the  circumstances  were  such  that  the  buyer's  oppor- 
tunity of  inspecting  its  qualities  must  necessarily  have  been 
deferred ;  if,  for  instance,  something  had  to  be  made  to  order, 

similar  expressions,  do  not  (especially  26  Kans.   377  ;   10  Mo.   App.  241 ; 

where  the  sale  is  of  a  specific  lot),  l^mbroke   Iron    Co.   v.  Parsons,   5 

constitute  a  warranty  as  to  quantity,  Gray,  589.    And  see  McKay  v.  Eyans, 

but   are  words  of  expectation  and  48  Mich.  597;  also  §  389,  pos«;  Bra w- 

estimate  only.    MeConnel  v.  Murphy,  ley  v.  United  States,  6  Otto,  168. 
L.  K.  5  P.  C. 203 ;  Shepard  s).  Lynch,  i  JohnsonB.Kaylton,7Q.B.D.43a 
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or  an  article  Had  to  be  procured  from  a  distant  market,  —  the 
situation  was  quite  different.  In  such  a  case  the  precise  sub- 
ject-matter which  should  eventually  fill  the  contract  was  not 
where  both  could  judge  of  it,  nor  always  even  in  existence  -, 
and  the  buyer  could  only  leave  his  order,  describing  what 
should  be  supplied  him,  and  detailing  its  character  at  pleas- 
ure ;  and  the  seller  was  to  furnish  something  of  correspond- 
ing description.  The  seller's  judgment  being  necessarily 
relied  upon,  and  the  description  given  by  the  buyer  being  a 
rule  of  guidance,  the  seller  was  bound  to  supply  what  in 
truth  answered  that  description,  and  was  so  salable  in  the 
market ;  the  nature  of  the  contract  called  for  so  much.  But 
here  the  seller's  duty  terminated ;  for  caveat  emptor  would 
throw  upon  the  buyer  all  additional  risks  as  to  quality  and 
the  inherent  fitness  of  such  a  thing  for  his  own  unexplained 
purposes ;  the  doctrine  further  suggesting,  that  so  soon  as  the 
buyer  had  an  opportunity  of  inspecting  the  article,  and  ascer- 
taining its  fair  compliance  with  his  description,  he  was  bound 
to  examine  and  reject  for  cause,  or  be  forever  held  to  his 
bargain  as  ad  idem  with  the  seller  in  all  respects. 

So  when,  at  a  much  later  stage,  merchants  took  up  the  prac- 
tice of  dealing  in  specific  commodities  by  bargaining  over  a 
representative  sample,  caveat  emptor  still  prevailed :  the  bulk 
furnished  should  correspond  with  the  sample,  to  be  sure  ;  but 
of  its  intrinsic  qualities  the  buyer  was  to  judge  by  testing 
the  sample,  and  using  all  the  precautions  in  his  power. 

Implied  warranty  of  quality  appears  to  be,  therefore,  a 
doctrine  by  no  means  at  variance  with  the  policy  of  caveat 
emptor;  it  is  rather  the  reasonable  adaptation  of  that  policy 
to  emergencies  :  for  still,  as  before,  the  subject-matter  deliv- 
ered by  the  seller  must  be  essentially  that  bargained  for; 
while  upon  the  buyer  is  ever  cast  the  responsibility  of  taking 
heed,  to  the  extent  of  his  opportunity,  that  the  thing  which 
he  means  to  purchase  is  worth  all  he  agreed  to  pay  for  it.  It 
is  only  where  the  circumstances  of  the  transaction  are  such 
that  the  buyer  cannot  be  supposed  capable  of.  making  an  intel- 
ligent inspection  of  the  thing  at  all,  and  discriminating  as  to 
its  true  qualities  for  himself,  but  must,  instead,  trust  to  the 
414 
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superior  discretion  and  opportunities  of  the  seller  (the  seller's 
vocation  here  importing  peculiar  skill  or  expert  knowledge 
in  supplying  the  thing  wanted),  or  where  the  seller  seeks  to 
defraud,  that  the  latest  cases  seem  to  depart  from  the  old 
rule  of  caveat  emptor  ;  and  this,  after  all,  in  order  to  give  the 
particular  transaction  its  just  import,  consistently  with  main- 
taining the  general  maxim. 


CHAPTER  VII. 

DELIVERY. 

§  382.  Delivery  in  a  Sale  to  Tje  considered.  —  We  have  seen 
in  the  course  of  the  preceding  chapter,  that  the  responsibili- 
ties of  warranty,  which  are  not  necessarily  confined  to  one 
or  another  of  the  parties  entering  into  a  mutual  agreement, 
rest,  for  all  practical  purposes,  under  the  law  of  sales,  upon 
the  seller  alone.  There  remains  to  be  considered  one  more 
duty  which  the  law  lays  upon  the  seller,  as  his  own  share  of 
the  burdens  attending  a  right  performance  of  the  contract  of 
sale :  namely,  delivery  of  the  subject-matter. 

§  883.  Vntiat  is  Delivery ;  Numerous  Senses  of  the  Word. 
—  In  order  to  understand  this  subject  of  delivery  properly, 
we  must  discriminate  between  the  different  senses  in  which 
the  word  is  employed.  That  transfer  of  right  incidental 
to  every  sale,  whereby  at  a  certain  point  in  the  transaction 
the  property  and  risks  of  ownership  shift  from  one  party  to 
the  other,  is  sometimes  called  "  delivery ; "  ^  but  inaccurately, 
we  think,  so  far  as  concerns  things  which  require  a  bodily 
transfer  in  execution  of  the  contract.  Handing  certain  goods 
to  the  buyer  is  an  act  by  no  means  contemporaneous  with  the 
abstract  passing  of  property  to  these  goods  :  for,  as  we  have 
seen,  under  some  conditions,  the  property  will  pass  before  the 
buyer  gets  the  goods  into  his  possession  ;  and  under  others, 
1  See  Parke,  J.,  in  Dixon  «.  Yates,  5  B,  &  Ad.  340. 
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not  even  after  he  has  acquired  possession.^  The  corporeal 
tradition  stands  on  its  own  merits ;  and  it  is  this  transfer  of 
the  possession  of  a  thing  from  one  party  to  another,  which, 
in  the  true  sense,  constitutes  a  delivery. 

But,  even  in  the  sense  of  a  transfer  of  possession,  there 
are  in  our  law  two  leading  senses  in  which  the  word  "  deliv- 
ery "  may  be  employed :  (1st)  to  denote  a  delivery  of  pos- 
session in  performance  of  the  contract ;  (2d)  to  denote  that 
delivery,  which,  as  the  correlative  of  actual  receipt  by  the 
buyer,  is  constaptly  met  with  in  cases  arising  imder  the 
Statute  of  Frauds,  —  a  statute  which,  in  its  peculiar  applica- 
tion to  the  subject  of  sales,  will  receive  an  extended  notice 
hereafter.^  We  shall,  in  this  chapter,  treat  of  delivery  in 
the  first  and  more  natural  signification  of  the  term.  Even 
here,  we  shall  not  escape  the  need  of  a  subdivision :  for  there 
is  a  constructive  delivery  of  possession  which  the  law  fre- 
quently admits  as  a  full  performance  of  the  duty  of  delivery 
on  the  seller's  part ;  while  there  is  a  delivery  involving  a 
total  and  unqualified  surrender  of  possession  so  final  and 
complete  as  utterly  to  destroy  the  vendor's  lien.*  Of  the 
extent  of  a  seller's  lien  we  shall  treat  under  the  head  of  the 
seller's  remedies  :  *  our  present  concern  is  only  with  that  sur- 
render of  possession  which  amounts  to  a  sufficient  fulfilment 
of  the  seller's  duty  of  performance ;  and  we  are  to  consider 
the  subject  mainly  as  between  the  sale  parties  themselves.^ 

To  avoid  logical  embarrassment,  therefore,  with  a  word  so 
fruitful  of  legal  definitions  as  "  delivery,"  is  no  easy  matter. 
But  to  recapitulate  a  little  the  substance  of  former  chapters  : 
A  bargain  of  specific  goods  having  been  completed,  there  be- 
comes at  once  a  "  delivery,"  or  rather  transfer  of  property : 
but  before  the  goods  are  actually  delivered,  so  as  to  consti- 
tute a  complete  "  delivery "  of  possession,  the  buyer  is  ex- 
pected to  pay  or  adjust  what  is  due,  the  seller  meantime 
retaining  a  lien  on  the  goods  for  his  price ;  though  when  the 

1  Cf .  cs.  2  and  5,  supra.  *  See  post,  cs.  13,  14. 

2  Seepost,  cs.  9-11.  6  pgr  the  effect  of  delivery  as  to 
»  See  Story  Sales,  §§  294, 295,  331 ;     third  parties,  see  §  395. 

Benj.  Sales,  bk.  4,  pt.  2,  o.  2. 
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seller  gives  the  goods  to  the  buyer's  agent  or  carrier,  or  to 
the  buyer  in  person,  in  pursuance  of  the  sale,  the  case  gener- 
ally presents  a  "  delivery  "  so  complete  as  to  divest  the  seller 
of  his  lien.i  One  last  right  may,  however,  be  exercised  by 
the  original  owner,  where  the  goods  are  still  in  transit,  and 
the  buyer  proves  insolvent,  —  namely,  that  of  stoppage  in 
transitu;  and  of  this  right,  as  well  as  the  lien,  we  shall  have 
more  to  say  hereafter.  ^  Such  is  the  sale  transaction  as  usu- 
ally developed  in  the  English  law.  But,  in  the  United  States, 
the  favorite  sale  appears  to  be  that  with  a  transfer  of  title 
conditioned  upon  paying  or  securing  the  price,  where  "de- 
livery of  possession"  precedes,  or  is  concurrent  with,  the 
"  delivery  "  or  transfer  of  title  :  there  may  not  be  a  complete 
"  delivery  "  of  the  goods,  when  they  are  put  into  the  buyer's 
custody  in  expectation  of  payment,  in  the  sense  of  divesting 
the  buyer  either  of  his  title  or  of  his  lien.*  Either  aspect  is, 
however,  a  presumptive  one.  Nor  are  we  to  forget  that 
weighing,  measuring,  or  other  acts,  may  be  requisite  on  the 
seller's  part  to  put  the  chattels  into  a  deliverable  state  before 
delivery  can  take  place  at  all,  or  even  a  transfer  of  property 
right.* 

§  384.  Seller's  General  Duty  of  Delivery  to  fulfil  Bargain. — 
The  duty  of  the  seller  as  concerns  delivery  depends  in  any 
case  upon  the  express  or  implied  terms  of  the  contract,  which 
may  be  varied  or  extended  by  the  usage  of  trade  or  peculiar 
circumstances  attending  the  bargain ;  and,  to  get  at  the  ex- 
tent of  this  duty,  we  must  search  out  the  real  intent  of  the 
contract.  Two  leading  kinds  of  contract  are  found :  one,  a 
sale  for  payment  on  delivery ;  the  other,  a  sale  on  credit. 
The  completion  of  the  contract  of  sale,  where  the  right  of 
property  has  passed,  leaves  the  buyer  free  to  take  possession : 
but  the  seller's  duty  to  deliver  possession  is  not  unqualified  ; 
it  cannot  be  enforced  against  him  to  the  disregard  of  condi- 
tions precedent  or  concurrent  of  payment  on  the  buyer's 
part,  nor  so  as  to  absolve  the  latter  from  performing  such 
other  conditions  precedent  or  concurrent  as  the  contract  may 

^  Supra,  cs.  2,  4.  '  Supra,  cs.  2,  5. 

2  See  seller's  remedies,  post,  c.  14.  *  Supra,  o.  2  ;  Story  Sales,  §  296. 
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hare  embraced,  inconsistent  with  the  parting  of  possession 
by  the  seller.  In  sales  for  payment  on  delivery,  the  seller 
is  not  bound  to  deliver  possession  until  he  gets  payment; 
though,  on  the  other  hand,  his  duty  requires  him  to  deliver 
or  tender  the  chattel  before  he  can  sue  for  non-payment.^ 
But,  again,  the  sale  being  upon  credit,  where  nothing  is 
agreed  upon  as  to  the  time  of  delivering  the  chattel,  "the 
vendee,"  as  Bayley,  J.,  has  said,  "is  immediately  entitled  to 
the  possession,  and  the  right  of  possession  and  the  right  of 
property  vest  at  once  in  him :  but  his  right  of  possession  is 
not  absolute  ;  it  is  liable  to  be  defeated  if  he  becomes  insol- 
vent before  he  obtains  possession."  ^  It  cannot  be  said  that 
the  intent  of  any  contract  requires  the  seller  to  surrender 
final  possession  of  the  goods  to  one  who  will  be  manifestly 
unable  to  pay  for  them. 

The  seller,  in  the  absence  of  a  contrary  agreement,  is  not 
bound  to  send  or  carry  the  goods  to  the  buyer :  it  is  enough 
that  he  stands  ready  to  deliver  them  whenever  the  buyer 
sends  for  them,  and  that  he  offers  no  improper  obstruction 
to  their  removal.^  But  the  contract  may  be,  and  frequently 
is,  such  as  requires  the  seller  to  forward  the  goods  to  the 
buyer.*  Once  more  :  the  parties  may  have  mutually  mani- 
fested an  intention  that  the  seller  shall  make'  delivery  con- 
ditional upon  the  performance  of  certain  acts  by  the  buyer ; 
and  here  the  principle  of  notice  would  apply.^  The  charac- 
ter of  the  acts  to  be  performed  on  either  side,  and  the  order 
of  performance,  may  be  inferred  under  any  circumstances 
from  the  nature  of  the  agreement ;  the  law  favoring  a  natu- 
ral and  common-sense  interpretation. 

§  385.  As  to  the  Place  of  Delivery.  —  It  follows,  that,  as  to 
the  place  of  delivery,  the  law  presumes  a  delivery  of  the  chat- 

1  Supra,  c.  5 ;  Bloxam  t>.  Sanders,  '  2  Kent  Com.  605  ;  Benj.  Sales, 
4  B.  &  C.  941,  per  Bayley,  J. ;  Story  bk.  4,  pt.  2,  o.  2  ;  Story  Sales,  §§  300, 
Sales,  §§  299-303  ;  Fell  v.  Muller,  78      301,  312. 

Ind.  507.  4  story  Sales,  §  302. 

2  Bloxam  v.  Sanders,  4  B.  &  C.  941,  «  Armitage  ».  Insole,  14  Q.  B.  728 ; 
per  Bayley,  J. ;  Tooke  v.  HoUings-  SUnton  v.  Austin,  L.  R.  7  C.  P.  651 ; 
worth,  5  T.  R.  215 ;  Benj.  Sales,  bk.  Benj.  Sales,  bk.  4,  pt.  2,  c.  2 ;  snpra, 
i,  pt.  2,  c.  2.     See,  as  to  tbe  seller's  c.  5 ;  Posey  v.  Scales,  55  Ind.  282. 
remedies,  post,  cs.  13, 14. 
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tels  to  have  been  intended  at  the  place  where  they  were 
when  the  bargain  was  completed ;  and  the  seller  should  be 
ready  to  perform  accordingly.  To  quote  Chancellor  Kent : 
"  If  no  place  be  designated  by  the  contract,  the  general  rule 
is  that  the  articles  sold  are  to  be  delivered  at  the  place  where 
they  are  at  the  time  of  the  sale.  The  store  of  the  merchant, 
the  shop  of  the  manufacturer  or  mechanic,  and  the  farm  or 
granary  of  the  farmer,  at  which  the  commodities  sold  are 
deposited  or  kept,  must  be  the  place  where  the  demand  and 
delivery  are  to  be  made,  when  the  contract  is  to  pay  upon 
demand,  and  is  silent  as  to  the  place."  ^  Such  being  the 
state  of  things,  it  is  not  incumbent  upon  the  seller  to  take 
the  goods  from  place  to  place  in  search  of  the  buyer ;  nor, 
indeed,  would  it  be  prudent  thus  to  expose  the  property  to 
hazard  and  increased  expense.^  On  the  other  hand,  as  every 
one  knows  who  goes  shopping  in  large  cities,  the  usual  course 
of  dealing  frequently  puts  the  seller  under  an  obligation  of 
sending  the  goods  to  his  customer's  house  or  place  of  busi- 
ness. Sometimes  the  seller  holds  himself  ready,  by  the  ex- 
press terms  of  the  contract,  to  send  the  chattels  to  the  buyer's 
address ;  ^  and,  if  this  address  be  designated,  the  seller  must 
be  ready  to  make  appropriate  delivery ;  but  if  the  buyer  fail 
to  designate  the  place  at  which  he  desires  delivery  made, 
as  he  ought  in  any  contract  of  this  kind,  the  seller  performs 
his  duty,  so  as  not  to  be  liable  for  breach,  by  having  the 
things  ready  on  his  own  premises  awaiting  information.* 
Wherever  a  place  of  delivery  is  definitely  agreed  upon,  the 
buyer  is  not  bound  to  accept  the  goods,  nor  the  seller  to 
tender  them,  elsewhere  ;  *  and  if  the  goods  at  the  time  of  sale 

1 2  Kent  Com.  505,  and  cases  cited ;  *  Lucas  v.  Nichols,  5  Gray,  309. 

Pothier  Traits  des  Oblig.,  No.  512;  «  Story  Sales,  §  308.  Delivery  being 

Eice  V.  Churchill,  2  Denio,  145  ;  Smith  made  at  a  specified  place,  where  the 

V.  Gillett,  50  111.  290  ;  Middlesex  Co.  buyer  is  to  come  for  them,  as  by  rail 

V.   Osgood,  4   Gray,   429  ;    Miles  v.  to  a  certain  point,  the  seller's  duty  is 

Eoberts,  34  N.  H.  253 ;  Goddard  v.  performed,  and  presumably  the  title 

Binney,  115  Mass.  450.  and  its  risks  are  transferred.    Supra, 

''  lb. ;  Ben].  Sales,  bli.  4,  pt.  2,  c.  2  ;  §  252 ;  Sedgwick  v.  Cottingham,  54 

Story  Sales,  §§  307,  308,  391.  Iowa,  512.     And  see  "Washburn  Co. 

8  Devine  v.  Edwards,  101  HI.  138  ;  v.  Russell,  130  Mass.  543 ;  116  Mass. 

41    Iowa,   104  ;   7  Oreg.  49  ;    Steele  388 ;  Rattary  v.  Cook,  50  Ala.  352. 
Works  V.  Dewey,  37  Ohio  St.  242. 
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be  in  the  buyer's  own  possession,  and  under  his  control,  there 
is  presumed  to  be  no  other  place  of  delivery  agreed  upon, 
nor,  indeed,  any  formal  act  of  delivery  expected  at  all.i 
Ordinarily,  then,  the  buyer  ought  to  come  for  his  goods 
before  the  seller  need  make  delivery,  and  furthermore  to 
come  within  a  reasonable  time  if  he  would  hold  the  seller 
bound  to  deliver;  yet  all  this  may  be  modified  by  special 
contract  of  the  parties,  or  even  by  custom  or  usage. 

The  contract  of  sale  implies,  therefore,  a  license  to  the 
buyer  to  come  upon  the  seller's  premises  at  reasonable 
business  hours,  and  take  the  chattels  bargained  for,  if  no 
other  place  be  designated  as  the  place  of  their  delivery; 
for,  were  it  otherwise,  the  seller  could  defeat  the  proper  per- 
formance of  the  contract.^  Wherever,  in  fact,  the  seller  is 
bound  to  have  them  at  a  designated  place  for  the  buyer  to 
take  possession,  giving  that  opportunity  for  taking  them 
would  appear  to  be  part  of  the  seller's  engagement.  When 
delivery  is  to  take  place  upon  a  third  person's  premises,  and 
the  chattels  are  there,  and  not  upon  the  seller's  own  prem- 
ises, the  third  person  must  attorn  to  the  buyer  as  his  bailee, 
or  else  deliver  possession  in  order  to  make  the  stipulated  de- 
livery effectual ;  and  his  refusal  to  do  so  might,  under  some 
circumstances,  involve  the  seller  in  a  breach  of  condition.^ 
But  if  any  third  person  upon  whose  premises  the  chattels 
lie  gives  a  license  in  advance  to  the  seller  to  enter  and  take 
them,  or  attorns  in  advance  to  whomsoever  they  shall  be 
sold,  and  this  undertaking  enters  into  the  bargain  as  of 
chattels  to  be  delivered  on  his  premises,  he  cannqt  withdraw 
his  implied  permission  afterwards.* 

1  ShurtlefE  v.  Willard,  19  Pick.  210 ;  place  or  another,  due  notice  of  his 

Warden  v.  Marshall,  99  Mass.  305 ;  choice  should  be  given  to  the  buyer. 

Lake  v.  Morris,  30  Conn.  201.    So  12  Johns.  221.     And  see  as  to  place 

where  one  co-owner  sells  to  his  oo-  of   delivery    stipulated,    Tookey   v. 

owner  in  possession  already.     Cush-  Norn,  101  Mich.  193. 

ing  V.  Breed,  14  Allen,  376.  2  McLeod  v.  Jones,  105  Mass.  403, 

One  who  sells  a  vessel  need  not  per  Wells,  J. ,  and  cases  cited ;  Wood 

put  her  into  a  dry  dock,  but  may  v.  Manley,  11  Ad.  &  E.  34 ;  McNeal 

tender  delivery  at  a  safe  and  reason-  v.  Emeison,  15  Gray,  384. 

able  anchorage.   Lincoln  v.  Gallagher,  s  Bentell  v.  Burn,  3  B.  &  C.  423 ; 

79  Me.  189.    In  case  of  an  option  on  Wood  v.  Tassell,  6  Q.  B.  2.34. 

the  seller's  part  to  deliver  at  one  *  Salter  v.  WooUams,  2  M.  &  G. 
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§  386.  As  to  the  Time  of  Delivery.  —  As  to  the  time  of 
delivery,  the  law  supposes,  in  the  absence  of  evidence  to  the 
contrary,  a  reasonable  time ;  and,  whether  the  seller  or  buyer 
is  to  take  the  initiative,  reasonable  diligence  will  be  exacted, 
no  more,  no  less,  unless  a  definite  time  was  set.  But  if  a 
definite  time  was  set,  this  is  of  the  essence  of  the  contract 
as  between  the  parties.^  What  is  a  "reasonable  time"  will 
depend  upon  the  circumstances  ;  and  in  investigating  this 
point  we  try  to  get  at  the  real  meaning  of  parties  who  have 
failed  to  express  themselves  distinctly,  not  to  discover  a 
touchstone  adapted  to  all  cases  alike.  When  a  written 
contract  of  sale  says  nothing  as  to  time,  it  may  be  shown, 
by  parol  evidence  of  the  facts  and  circumstances  attend- 
ing the  transaction,  what  the  parties  thought  was  a  reason- 
able time  for  delivery:  but  it  cannot  be  thus  shown  that 
any  specific  time  was  agreed  upon,  for  this  would  be  to 
supersede  the  written  instrument ;  nor  does  reasonable  time 
necessarily  mean  the  time  usually  taken  by  other  parties  to 
perform  a  similar  act.^  And  where  a  written  contract  stipu- 
lates for  delivery  in  a  "  reasonable  time,"  oral  proof  of  a  con- 
temporaneous agreement  fixing  a  late  date  is  inadmissible.* 

Whether  a  written  contract  of  sale  expresses  the  time  or 
not,  its  language  may  yet  call  for  judicial  interpretation. 
Thus,  "  a  reasonable  time  "  necessarily  involves  longer  delay 
than  such  expressions  as  "  directly,"  "forthwith,"  or  "imme- 
diately," which  require  great  promptness ;  especially  if  the 
seller  might  have  performed  according  to  his  promise,  or  else 
used  means  in  his  power  to  get  his  contract  modified.*     But 

650 ;  Wood  v.  Manley,  11  Ad.  &  E.  date  constitutes  a  failure  of  the  con- 

34.     If  the  buyer  was  to  name  the  sideration  of  the  note.     Corwith  v. 

place  of  delivery  and  fails  to  do  so,  Colter,  82  111.  585. 
the  seller's  offer  of  readiness  to  per-  ^  Ford  v.  Cotesworth,  L.  R.  7  Q.  B. 

form  suffices  for  his  own  duty.    Hun-  127;  Story,  J.,  in  Cocker  «.  Franklin, 

ter  ».  Wetsell,  84  N.  Y.  549.  &c.   Co.,   3  Sumn.  530;  Atwood  v. 

1  Higgins  V.  Delaware,  &c.  R.,  60  Cobb,  16  Pick.  227. 
N.  Y.  553  ;  Bolton  v.  Riddle,  35  Mich.  «  Coon  v.  Spaulding,  47  Mich.  162. 

13  ;  Kellam  v.  McKinstry,  69  N.  Y.  *  Duncan  v.  Topham,  8  C.  B.  225 

264.     If  a  note  is  given  in  oonsidera-  Rommel  v.  Wingate,  103  Mass.  327 

tion  of  a  delivery  on  the  day  the  note  Roberts  v.  Brett,  11  H.  L.  Cas.  337 

is  dated,  a  failure  to  deliver  at  that  Isaacs  v.  Plaster  Works,  67  N.  Y.  124. 

421 


§  386        SALES  OF  PERSONAL  PBOPBRTY.     [PAET  VI. 

the  literal  meaning  of  a  single  word  or  expression  must  some- 
times give  way  to  the  evident  intent  of  the  whole  instru- 
ment ;  and  hence  a  contract  to  deliver  "  forthwith  "  may  be 
found,  upon  comparison  with  a  corresponding  stipulation  for 
payment  within  fourteen  days,  to  mean  delivery  within  four- 
teen days.^  Though  a  meaning  more  analogous  to  "  within 
a  reasonable  time "  is  imposed  by  the  latest  cases ;  ^  yet  a 
contract  to  deliver  goods  "as  soon  as  possible,"  according 
to  its  natural  import,  is  held  to  refer,  not  to  a  logical  pos- 
sibility, but  to  the  power  of  the  seller,  consistently  with  the 
proper  execution  of  his  prior  orders,  to  fulfil  the  stipulation.^ 
The  word  "  month  "  generally  means  a  lunar  month  ;  though 
in  mercantile  contracts  understood  to  be  a  calendar  month, 
which  is  the  more  convenient  mode  of  reckoning.*  With 
reference  to  "days,"  consecutive  days  are  meant,  inclusive 
of  Sundays,  unless  the  parties  are  shown  to  have  expressly 
intended  otherwise.  As  to  the  computation  of  time  in  de- 
livery, the  modern  rule,  which  has  a  general  legal  applica- 
tion, excludes  the  day  from  which  computation  begins  ;  and 
likewise  leaves  out  any  day  expressly  set  as  a  final  limit 
under  such  expressions  as  "until,"  "up  to,"  or  "between." 
An  undertaking,  for  instance,  to  deliver  "in  three  months 
from  April  2d,"  would  give  the  seller  July  2d  as  his  last  day 
of  delivery ;  but  his  promise  to  deliver  "  between  April  2d 
and  July  2d,"  or  at  any  time  "  untU  July  2d,"  wUl  oblige 
him  to  deliver  by  July  Ist.^    Whether  "to"  shall  be  taken 

A  delay  of  nearly  two  months  is  held  to  time  for  delivery,  may  be  found, 

unreasonably  long  in  Coon  ».  Spauld-  See  State  v.  King,  44  Mo.  238 ;  42  & 

ing,  47  Mich.  162.  43  Vict.  c.  59,  cited  Benj.  Sales,  bk. 

1  Stainton  v.  Wood,  16  Q.  B.  638.  4,  pt.  2,  c.  2. 

And  see  Neldon  v.  Smith,  36  N.  J.  L.  An  agreement  to  deliver  "  during 

148,  as  to  "immediate  delivery."  the  first  half"  of  August  is  held  to 

2  Hydraulic  Co.  v.  McHaifie,  4  Q.  B.  give  until  noon  of  the  16th.     Kirk- 
D.  670 ;  3  McCrary,  190.  patrick  v.  Alexander,  60  Ind.  95. 

3  Attwood  V.  Emory,  1  C.  B.  n.  s.  ^  Webb  v.  Fairmaner,  3  M.  &  W. 
110.  473  ;  Benj.  Sales,  bk.  4,  pt.  2,  c.  2 ; 

*  Webb  V.  Fairmaner,  3  M.  &  W.  Story  Sales,  §  310  ;  Farwell  v.  Rogers, 

473  ;  Churchill  v.  Merchants'  Bank,  4  Cush.  460  ;  Atkins  v.  Boylston,  &o. 

19  Pick.  532;  and  see  Stat.  13  Vict.  Ins. Co., 5 Met. 440  ;  Peoples. Walker, 

0.  21,  §  4,  which  sets  all  doubt  at  rest  17  N.  Y.  502  ;  Newby  v.  Rogers,  40 

in  England.     Other  local  statutes,  as  Ind.  9 ;  Pease  v.  Norton,  6  Greenl.  229. 
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as  a  word  of  like  exclusive  force  is  not  positively  settled : 
the  better  opinion  being,  that  it  has  sometimes  the  inclusive, 
and  sometimes  the  exclusive,  sense ;  and,  further,  inclining 
to  give  the  benefit  of  a  doubt  to  the  party  charged  in  the 
transaction  with  the  duty  of  performance.^  A  promise  to 
deliver  "on  or  before"  such  a  day  is  held  in  some  of  the 
United  States  to  give  the  seller  the  whole  of  that  day  to 
make  delivery  ;  ^  but  whether  "  on  "  shall  be  taken  as  a  word 
of  inclusive  or  exclusive  force  in  such  a  connection  is  still  a 
matter  of  controversy  in  England.^ 

§  387.  The  Same  Subject.  —  In  relation  to  the  hour  of  the 
last  day  which  the  law  sets  as  the  final  limit  for  punctual 
delivery,  Startup  v.  McDonald  is  a  learned  authority,  which 
supports  this  distinction  as  a  matter  of  law,  —  that,  where  a 
thing  is  to  be  done  anywhere,  a  tender  at  a  convenient  time 
before  midnight  is  sufficient ;  but  that  where  the  thing  is  to 
be  done  at  a  particular  place,  and  the  law  implies  a  duty  on 
the  part  of  the  other  party  to  attend,  that  attendance  is  to 
be  by  daylight,  and  a  convenient  time  before  sunset.*  But 
the  customary  hours  of  business  with  reference  to  the  class 
of  transactions  in  question  and  the  place  of  delivery  ought, 
we  think,  to  be  regarded,  so  as  to  permit  of  one's  perform- 
ance even  after  sundown,  wherever  the  other  party  may, 
without  unusual  delay  in  closing  his  day's  business,  give 
attendance  to  such  duty  as  the  law  exacts  from  him  in 
return.^ 

1  Conawingo  Co.  v.  Cunningham,  and  into.    In  regard  to  time  it  often 

75  Penn.  St.  138.     Says  Agnew,  C.  J. :  indicates  a  coming  or  passing  into  a 

"  This  question  cannot  be  decided  by  day,  as  well  as  arriyal  at  it."    Mer- 

cases  which  interpret  dubious  expres-  chandise  being  here  deliverable  "at 

sions  in  laws  or  rules  of  court,  in  any  time  from  this  date  to  December 

order  to  preserve  rights  or  fulfil  special  31st,"  it  was  held  that  the  seller  had 

purposes.    What  we  are  concerned  the  whole  of  December  31st  in  which 

with  here  is  in  ascertaining  the  mean-  to  deliver, 

ing  of  the  parties  in  this  particular  ^  Adams  v.  Dale,  29  Ind.  273. 

contract.    The  preposition  to  is  prop-  '  See  Coddington  v.  Paleologo,  L. 

erly  applicable  to  place  or  position,  R.  2  Ex.  193,  where  the  court  was 

while  till  or  until  properly  applies  to  equally  divided  on  this  question, 

time.     Yet  to  is  in  common  parlance,  *  Startup  v.  McDonald,  6  M.  &  G. 

and  sometimes  in  legal  phraseology,  593.    And  see  MoClartey  v.  Gokey, 

applied  to  time.     It  has  also  various  31  Iowa,  505. 

significations  indicating  toward,  to,  'lb.;  Benj.  Sales,bk.  4,pt.  2,  c.  2; 
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§  388.  As  to  the  Quantity  to  be  delivered;  the  Terms  of 
the  Contract  determine.  —  We  next  consider  the  quantity 
which  the  seller  is  bound  to  deliver.  How  much  shall  be 
delivered,  depends  upon  the  terms  of  the  contract ;  and,  as 
a  rule,  the  seller  must  deliver  just  what  he  has  bargained  to 
deliver,  —  no  more,  and  no  less.  He  has  no  right  to  mix  the 
goods  ordered  with  others  not  ordered,  and  so  put  the  buyer 
to  the  alternative  of  taking  the  whole,  or  selecting  his  por- 
tion ;  nor,  in  general,  to  deliver  a  quantity  in  excess  of  that 
ordered.^  The  delivery  of  fifteen  hogsheads  of  wine,  where 
ten  were  bargained  for,  justifies  the  buyer  in  refusing  accept- 
ance.'-^  And,  even  where  crockery-ware  was  sent  packed  in  a 
crate  with  other  crockery  of  a  different  pattern,  the  court 
held  that  mixing  the  latter,  which  the  buyer  had  not  or- 
dered, with  the  former,  the  true  subject-matter  of  the  sale, 
was  a  violation  of  the  seller's  duty,  even  though  the  two 
sets  were  perfectly  distinguishable.^ 

If  delivery  in  excess  of  the  contract  be  a  dereliction  of 
duty  on  the  seller's  part,  still  more  so  is  the  delivery  of  a 
less  quantity  than  that  bargained  for ;  since,  in  this  case,  no 
such  simple  act  as  separation  could  put  the  parties  where 

Story  Sales,  §  310.     In  considering  Levy  v.  Green,  which  lights  the  rule 

time  for  the  other  party  to  perform  on  its  outer  edge,  shows  us,  that,  even 

his  duty,  it  should  be  remembered  that  in  so  small  a  matter  as  throwing  the 

goods  should  be  delivered  or  tendered  onus  of  an  easy  selection  upon  the 

in  season  to  permit  the  buyer  to  re-  buyer,  the  seller  runs  perilous  risks 

ceive,  examine,  or  otherwise  perform  when  he  transcends  the  terms  of  the 

what  is  incumbent  upon  him  to  com-  contract :  he  may  doubtless  separate 

plete  the  sale  within  the  time  specified,  the  excess  if  he  pleases,  and  tender 

1  Benj.  Sales,  bk.  4,  pt.  2,  c.  2  ;  seasonably  what  was  bargained  for ; 

Dixon  V.  Fletcher,  3  M.  &  W.  146  ;  but  he  cannot  so  deliver  as  to  force 

Rommel  v.  Wingate,  103  Mass.  327  ;  the  buyer  to  assume  a  responsibility 

Hart  D.  Mills,  15  M.  &  W.  85  ;  Cun-  whichtheeontractnevermeantshould 

Me  V.  Harrison,  6  Ex.  903 ;  Nichol-  rest  upon  him.     See  as  to  contusion 

,son  V.  Bradfield  Union,  L.  R.  1  Q.  B.  of  goods,  supra,  §§  42-52.     But  see 

620 ;  Chandler  v.  De  GraS,  27  Minn.  Iron  Cliffs  Co.  v.  Buhl,  24  Mich.  86, 

208 ;  Croninger  v.  Crocker,  62  N.  Y.  where  a  larger  mass  of  iron  ore  was 

151 ;  Renter  v.  Sala,  4  C.  P.  D.  239.  piled  at  the  point  of  delivery  than 

^  Cunlifie  v.  Harrison,  6  Ex.  903.  was  contracted  for,  and  the  buyer 

*  Levy  V.  Green,  8  E.  &  B.  575.    Cf.  might  have  easily  taken  his  contract 

Nicholson  ».  Bradfield  Union,  s«pra,  quantity  from  the  pile.  And  see  §394, 

where  there  was  a  complete  mixture  post. 

with  the  portions  undistihguishable. 
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they  had  agreed  to  stand.  Where  less  than  the  quantity 
sold  is  delivered,  the  buyer  may  pointedly  refuse  to  accept, 
on  the  ground  of  the  seller's  non-performance  of  a  condition 
precedent :  ^  though  doubtless,  if  he  really  accepts  part  as  a 
substantial  performance  of  the  contract,  he  renders  himself 
accountable  for  its  value. ^  If  only  a  portion  under  an  en- 
tire contract  was  seasonably  delivered,  the  buyer  may.  refuse 
to  receive  the  residue.^  But,  until  the  period  of  delivery 
has  elapsed,  the  seller  has  the  opportunity  of  remedying 
errors,  and  making  up  a  deficiency ;  and  the  buyer  is  not, 
meanwhile,  put  to  his  election  between  returning  the  portion 
tendered  on  the  ground  of  non-performance  and  keeping  it 
to  be  paid  for.*  So,  if  the  contract  was  for  a  certain  quan- 
tity to  be  delivered  in  parcels  from  time  to  time,  the  parcels 
first  delivered  may  be  returned  if  the  seller  fails  to  deliver 
the  latter  parcels  as  promised;  for,  when  the  period  of 
delivery  has  elapsed,  we  may  ask  whether  the  total  amount 
contracted  for  is  already  delivered.^ 

§  389.  The  Same  Subject ;  Substantial  rather  than  Literal 
Compliance  required ;  Expressions  "  More  or  Less,"  etc.,  con- 
strued.—  But,  under  any  circumstances,  substantial  com- 
pliance with  the  contract,  rather  than  literal  fulfilment,  is 
what  the  law  favors ;  and,  where  the  contract  itself  permits 
of  some  latitude  of  construction  as  to  the  quantity  which 
the  seller  is  to  furnish,  the  courts  will  avail  themselves  of 
the  opportunity  to  give  him  a  fair  margin,  while  sedulous 
that  the  buyer  suffers  no  detriment.  Such  expressions  as 
"  more  or  less,"  "  about,"  and  the  cautious  words  "  say 
about,"  are  words  of  estimate  and  expectation  only,  which 
mark  the  seller's  purpose  not  to  bind  himself  to  any  precise 
quantity,  but  merely  to  keep  reasonably  close  to  the  amount 

1  Morgan  v.  Gath,  3  H.  &  C.  748 ;  2  Oxendale  v.  Wetherell,  9  B.  &  C. 

Benj.  Sales,  bk.  4,  pt.  2,  c.  2  ;  Wad-  386 ;  Haines  v.  Tucker,  50  N.  H.  307. 
dington  v.  Oliver,  2  B.  &  P.  N.  R.  61 ;  8  wUson  v.  Wagar,  26  Mich.  452. 

Oxendale  v.  Wetherell,  9  B.  &  C.  386 ;  *  Cf.  Waddington  b.  Oliver,   and 

Kockford,  &c.  E.  R.  Co.  v.  Lent,  63  Oxendale  v.  Wetherell,  supra. 
VI.  288 ;  Wright  v.  Barnes,  14  Conn.  ^  Oxendale  v.  Wetherell,  9  B.  &  C. 

518 ;  Smith  v.   Lewis,  40  Ind.  98 ;  386 ;    Haines  v.   Tucker,  50  N.  H. 

Marland  v.  Stanwood,  101  Mass.  470.  307. 
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named.  1  Thus  a  contract  of  sale  of  "  say  about  six  hundred 
spars  "  is  substantially  satisfied  by  a  delivery  of  four  hundred 
and  ninety-six  spars,  where  the  contract  covered  all  the  spars 
of  a  certain  description  out  of  a  specified  lot,  and  this  proved 
the  whole  quantity.^  The  full  import  of  such  expressions  is, 
however,  a  matter  often  of  great  doubt,  where  no  criterion 
of  quantity  can  be  gathered  from  other  parts  of  the  contract 
to  which  the  estimate  relates.* 

To  adjust  the  respective  rights  of  parties  under  a  contract 
which  provides  for  delivery  by  quantity  is  a  task  of  great 
delicacy.  The  natural  meaning  of  the  words  employed 
should  be  taken,  unless  exceptional  circumstances  favor  a 
different  rule ;  and  the  spirit  of  the  transaction  should 
always  be  regarded.  Thus,  where  "  a  small  cargo  "  of  wood, 
"  in  all  about  sixty  cubic  fathoms,"  is  ordered,  a  delivery  of 
the  whole  loading  of  the  ship  would  be  exacted,  though 
amounting  in  fact  to  eighty-three  fathoms,  rather  than 
suffer  the  seller  to  set  apart  sixty  fathoms  upon  unloading 
the  ship,  and  tender  this  amount  only.*  The  courts  are  not 
seldom  confronted  with  writings  of  doubtful  import,  where 
the  irresistible  conclusion  must  be  that  the  parties  did  not 
understand  their  own  bargain ;  and,  after  protracted  litiga- 
tion, the  case  will  be  decided  upon  its  special  merits,  without 
adding  anything  valuable  to  general  principles. 

§  390.  Hule  as  to  Delivery  by  Instalments,  etc.  —  A  con- 
tract, for  instance,  which  provides  for   delivery  by  equal 

iMoConnel  v.  Murphy,  L.  R.  5  fying  words  may  be  controlled  in 

P.  C.  203  ;  Pembroke  Iron  Co.  v.  effect  by  other  stipulations  in  the 

Parsons,   5  Gray,   589;    Shepard  v.  contract.    Tancred  v.  Steel  Co.,  15 

Lynch,  26  Kans.  377  ;  Cross  v.  Eglin,  App.  Cas.  125. 
2  B.  &  Ad.  106 ;  supra,  §  380 ;  Moore  The  meaning  of  expressions  like 

V.  Campbell,  10  Ex.  323.     And  see,  those  of  the  text  is  considered  in  late 

as  to   bills  of   lading,  Tamvaco  v.  English  cases.     Morris  v.  Levison,  1 

Lucas,  1  E.  &  E.  681,  592.    See  Cash  C.  P.  D.  155 ;  McLay  v.  Periy,  44 

ij.  Hinkle,  36  Iowa,  623,  as  to  "  aver-  L.  T.   n.   s.  152;  Tancred  v.    Steel 

age  weight."  Co.,   supra.    In  Brawley  v.  United 

2  McConnel  v.  Murphy,  L.  E.  5  P.  States,  6  Otto,  168, 171,  rules  of  con- 
C.  203.  struction  for  such  cases  are  stated  at 

3  See  Bourne  v.  Seymour,  16  C.  B.  length  by  Mr.  Justice  Bradley. 

337  ;  Benj.  Sales,  bk.  4,  pt.  2,  c.  2 ;  *  Kreuger  v.  Blanck,  L.  E.  5  Ex. 

Eobinson  v.  Noble,  8  Pet.  181.    Quali-     179. 
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instalments,  may,  under  tlie  postponement  from  time  to  time 
of  full  periodical  performance  witli  the  buyer's  assent,  and 
the  substitution  of  new  terms  by  mutual  consent,  become  at 
last  a  riddle  to  solve ;  though  here,  whatever  the  modifica- 
tions of  a  contract  not  rescinded,  the  seller  still  remains 
.  bound  to  make  delivery  at  .some  reasonable  time,  and  hence 
cannot  rightfully  refuse  performance  altogether. ^  A  con- 
tract of  sale  which  is  silent  as  to  the  quantity  to  be  delivered 
of  each  of  various  kinds  enumerated,  or  which  fails  to  specify 
how  much  shall  be  delivered  at  each  of  certain  fixed  periods, 
binds  the  seller  to  deliver  the  fuU  amount  within  the  full 
period,  but  naturally  leaves  the  quantity  of  each  kind  or  of 
each  delivery  at  his  option.  ^ 

A  partial  delivery  of  goods  under  an  entire  contract, 
even  though  delivery  of  the  residue  has  been  rendered  im- 
possible under  circumstances  which  exempt  the  seller  from 
full  performance,  will  not  (apart  from  a  waiver  on  the  buyer's 
part)  enable  him  to  enforce  part  performance  against  the 
buyer. 3  But  whether  a  given  contract  shall  be  deemed  an 
entire  one  with  partial  deliveries,  or  as  providing  for  a  sepa- 
rate sale  of  each  lot,  is  a  matter  of  construction.* 

§  390  a.  Tender  of  a  Second  Delivery.  — Within  the  specific 
time  limited  by  his  undertaking,  a  seller  has  the  right  to 
tender  a  second  delivery,  where  the  first  has  been  properly 
rejected  by  the  buyer  as  of  goods  unsatisfactory  and  not  in 
accordance  with  the  terms  of  the  contract;  such  second 
delivery  being  of  suitable  goods.^  But  in  general  where 
the  seller,  who  makes  or  supplies  to  order,  tenders  what 
is  not  in  accordance  and  unsatisfactory,  the  contract  ends 
upon  the  buyer's  rejection,  once  and  for  all,  unless  it  was 


1  Tyers  v.  Rosedale,  &o.  Iron  Co.,  *  Kein  v.  Tupper,  52  N.  Y.  550 ; 

L.  R.  10  Ex.195  (Ex.  Ch.),  reversing  Story  Sales,  §  387.     And  see  next 

8.  c.  L.  K.  8  Ex.  305.    And  see  Ireland  chapter. 

V.  Livingston,  L.  R.  5  H.  L.  395 ;  *  See  Veerkamp  v.  Hulburd  Co., 

Neldon  v.  Smith,  36  N.  J.  L.  148  ;  58  Cal.  229 ;  Gardner  v.  Clark,  21  N. 

O'Neill  V.  James,  43  N.  Y.  84 ;  Berg-  Y.  399 ;  Couston  v.  Chapman,  L.  R. 

heim  v.  Iron  Co.,  L.  R.  10  Q.  B.  2  So.  App.  250. 
319.  ^  Borrowman  v.  Pree,  4  Q.  B.  D. 

"  Metz  V.  Albrecht,  52  HI.  491.  500. 
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agreed  tliat  defects  might  be  remedied  or  a  new  article 
supplied.  1 

§  391.  As  to  the  Manner  of  Delivery  ;  General  Principles,  — 
Now  as  to  the  manner  of  making  delivery.  Separation, 
selection,  setting  apart  for  the  buyer,  —  all  these  ideas  are 
associated  with  the  act  of  delivering  chattels  not  specifically 
sold;  and,  beyond  this,  the  extent  of  the  seller's  duty  as 
prescribed  by  law  will  depend  upon  circumstances,  —  the 
character  of  the  property,  its  situation,  and  the  consideration 
whether  the  contract  obliges  him  passively  to  let  the  buyer 
take  them,  or  actively  to  forward  them  to  him.^  A  mere 
offer  to  deliver  is  not  a  sufiicient  compliance  with  the  seller's 
engagement,  to  enable  him  to  enforce  his  rights  against  the 
buyer :  there  must  be  either  actual  or  constructive  delivery, 
and  at  least  an  actual  tender  of  the  thing.^  But  where  the 
goods  are  ponderous,  or  where  they  are  not  in  the  seller's 
own  custody,  the  law  requires  only  that  they  shall  be  put 
under  the  buyer's  absolute  power,  and  that  the  seller  sur- 
render whatever  indicia  of  title  are  requisite  to  enable  the 
buyer  to  take  full  possession ;  which  constitutes  constructive 
or  symbolical  delivery.*  These  principles  of  familiar  ap- 
plication in  chattel  transfers  have  already  been  marked ; 
nor  does  delivery  under  a  sale  differ  in  any  essential  respect, 
save  intent,  from  that  under  a  gift.  "The  law,"  as  was 
remarked  in  a  recent  case,  "requires  good  faith  and  such 
acts  only  as  are  practicable  according  to  the  character  of  the 
thing  tendered  and  the  nature  of  the  business."  ^ 

§  392.  Indicia  of  Title ;  Delivery  of  Bill  of  Sale  or  Bill  of  Lad- 
ing, etc.  —  Among  the  indicia  of  title  which  the  seller  may  de- 

1  White  Bronze  Co.  v.  Gillette,  88  T.  R.  464  ;  Thompson  v.  Baltimore, 
Mich.  231.  &c.  R.,  28  Md.  396;   12  Mass.  300. 

2  2  Kent  Com.  499,  500 ;  Benj.  The  symbol  employed  must  have 
Sales,  bk.  4,  pt.  2,  c.  2  ;  Story  Sales,  been  delivered  with  a  suitable  mutual 
§  311 ;  1  Soh.  Pers.  Prop.  §§  87,  88.  intention  of  making  a  constructive 

8  See  Webber  v.  Minor,  6  Bush,  sale.    Delivery  of   the  brass   knobs 

463.  worn  by  oxen  is  not  presumably  a 

*  2  Kent  Com.   499,   500 ;   Benj.  symbolical  delivery  of  the  oxen  them- 

Sales,  bk.  4,  pt.  2,  c.  2 ;  Story  Sales,  selves.     Clark  v.  Draper,  19  N.  H. 

§  311 ;  1  Sch.  Pers.  Prop.  §§  87,  88 ;  419. 

Chaplin  v.  Rogers,  1  East,  192,  per  ^  Hayden  v.  Demets,  53  N.  Y.  426, 

Lord  Ellenborough ;  Ellis  v.  Hunt,  3  per  curiam. 
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liver  or  tender  in  fulfilment  of  his  obligation  under  the  con- 
tract is  the  bill  of  sale  of  a  vessel,  which  has  long  been  held 
a  sufficient  delivery,  by  way  of  symbol,  of  a  vessel  still  at 
sea.i  So,  too,  bills  of  lading,  railroad  way-bills,  and  various 
instruments  in  the  nature  of  delivery  orders  addressed  to 
warehousemen  and  other  third  parties  who  hold  possession  of 
the  goods,  will  suffice  when  transferred  in  such  form  as  to 
make  the  goods  in  another's  custody  deliverable  to  the  buyer  ; 
and  the  delivery  or  tender  of  such  documents  may  constitute 
such  a  sufficient  performance  on  the  seller's  part  as  to  defeat 
any  action  against  him  for  non-delivery  of  the  goods  ;  ^  though 
the  sellefr's  lien  for  non-payment  or  right  of  stoppage  in  trans- 
itu might  not  have  been  extinguished.^  During  the  period 
of  transit  and  voyage,  and  while  the  goods  are  necessarily  in- 
capable of  physical  delivery,  the  bill  of  lading  is  universally 
recognized  by  the  law-merchant  as  a  symbolical  delivery  of 
the  goods,  and  property  may  pass  by  the  indorsement  and 
delivery  of  such  instrument.* 

But  wherever  delivery  of  possession  of  corporeal  chattels 
is  given  conformably  to  the  contract  of  sale,  a  bill  of  sale 
(except  as  to  vessels)  is  unnecessary,  —  or,  at  all  events]  such 
an  instrument  serves  merely  as  evidence  of  the  transfer,  in 
connection,  it  may  be,  with  a  receipt,  or  perhaps  notice 
of  the  price.*  And  in  order  that  the  sale  may  avail  against 
all  third  parties  the  buyer  under  a  bill  of  lading  or  other  docu- 

1  Atkinson  v.  Mailing,  2  T.  E.  462  ;  ard  v.  Lynch,  26  Kans.  377.  And 
Gardner  v.  Howland,  2  Pick.  602 ;  1  see  Endioott,  J.,  in  Harlow  ■».  Hall, 
Soh.  Pers.  Prop.  §  305 ;  Story  Sales,      132  Mass.  232. 

§  311.  ^  "  It  is  a  key  which,  in  the  hands 

2  Salter  v.  WooUams,  2  M.  &  G.  of  a  rightful  owner,  is  intended  to 
650 ;  Wood  v.  Manley,  11  Ad.  &  E.  unlock  the  door  of  the  warehouse, 
34 ;  First  Nat.  Bank  v.  Dearborn,  115  floating  or  fixed,  in  which  the  goods 
Mass.  219;  Davis  v.  Jones,  3  Houst.  may  chance  to  be."  Bowen,  L.  J., 
68  ;  Hayden  v.  Demets,  53  N.  Y.  426  ;  in  Sanders  ii.  Maclean,  11  Q.  B.  D. 
Russell  V.  Carrington,  42  N.  Y.  118 ;  327,  341.  As  to  making  out  bills  of 
Gibson  v.  Stevens,  8  How.  399  ;  Mc-  lading  in  triplicate  or  duplicate,  and 
Kee  V.  Garcelon,  60  Me.  167.  the  holder's  rights  against  the  carrier, 

^  See  infra,  as  to  seller's  remedies,  and  the  inconvenience  and  confusion 

c.  14.    A  sale  of  hay  was  held  to  of  rights  that  may  ensue,  see  Glyn 

have  taken  place,  with  all  the  acts  v.  West  India  Dock  Co.,  7  App.  Cas. 

requisite  on  the  seller's  part,  upon  591. 
an  interchange  of  writings,  in  Shep-         *  Gatzweiler  ».  Morgner,  51  Mo.  47. 
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ments  ought  to  take  full  possession  upon  reasonable  oppor- 
tunity. ^ 

§  393.  other  Instances  of  Constructive  Delivery.  —  Another 
sort  of  constructive  delivery  is  that  of  a  part  for  the  whole, 
where  the  goods  are  scattered  about  in  various  places,  and 
the  simultaneous  delivery  of  each  part  is  impracticable. ^  In 
short,  wherever  the  seller  has  not  expressly  bound  himself  to 
special  activity  in  placing  the  chattels  within  the  buyer's 
control  and  dominion,  he  will  have  performed  his  part  by  giv- 
ing the  buyer  every  opportunity  of  taking  possession  which 
the  nature  and  situation  of  the  property  fairly  demand.^ 

Mayden  v.  Demets,  a  New  York  case,  illustrates  the  rule 
of  constructive  delivery.  The  contract  of  sale  was  for  fifty 
thousand  pounds  of  copper,  to  be  delivered  at  a  certain  time ; 
the  price  was  stated  as  cash,  to  be  paid  on  delivery.  On  the 
day  specified,  the  seller  tendered  warehouse  receipts  of  copper 
to  the  amount  of  forty-nine  thousand  nine  hundred  and  sixty- 
six  pounds  :  he  offered  to  pay  the  warehouse  charges,  or  have 
them  deducted  from  the  price  payable ;  also  to  deliver  the 
copper  itself,  if  required.  He  had  more  copper  on  hand,  suf- 
ficient to  make  up  the  slight  difference.  The  buyer  did  not 
object  on  the  spot  to  the  mode  of  tender,  nor  to  the  amount 
tendered ;  but  declined  to  accept,  solely  on  the  ground  that 
he  had  not  the  money  to  pay  for  the  copper,  and  asked  an 
extension  of  time.  The  seller  thereupon  sued  upon  the  con- 
tract ;  and  it  was  held,  sustaining  the  suit,  that  this  tender 
was  sufficient.  Even  if  any  objections  to  the  form  or  amount 
of  the  tender  existed,  added  the  court,  they  had  been  waived 
by  the  buyer.* 

§  394.  Where  Buyer  'waives  Complete  Delivery.  —  This  last 
remark  suggests  that  the  buyer's  conduct  may  be  such  as  to 

1  See  §  395.  But  where  goods  are  put  on  water 

2  Story  Sales,  §  311 ;  Pratt  d.  Chase,  or  railway  transit,  a  bill  (jf  lading  is, 
40  Me.  269  ;  Phelps  v.  Cutler,  4  Gray,  in  modern  practice,  to  he  delivered  or 
131.  transferred,  as  well  as  the  goods  them- 

3  With  regard  to  a  constructive  selves.  See  Carriers  in  general  under 
delivery  sufficient  as  against  creditors  Schoul.  Bailments ;  Barber  v.  Taylor, 
and  third  persons,  see  post,  §§  395,  5  M.  &  W.  527 ;  post,  c.  14. 

616.  4  Hayden  v.  Demets,  58  N.  Y.  426. 

See  supra,  §  388. 
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preclude  him  from  complaining  that  the  tender  was  insuffi- 
cient. A  delivery  of  forty-nine  thousand  nine  hundred  and 
sixty-six  pounds  of  copper  might  not,  strictly  speaking,  have 
fulfilled  an  engagement  to  deliver  fifty  thousand  pounds ;  but, 
had  the  buyer  complained  that  this  was  less  than  the  amount 
bargained  for,  the  seller  stood  ready  to  make  up  the  slight  de- 
ficiency on  the  same  day.  And,  once  again,  were  it  not  clear 
that  the  seller  had  a  right  to  tender  warehouse  receipts  in- 
stead of  the  metal  (a  question  which  reference  to  business 
usage  in  aid  of  the  contract  would  probably  have  deter- 
mined), he  was,  at  all  events,  prepared  to  tender  the  copper 
itself,  if  the  buyer  insisted  upon  it.  We  may  lay  it  down, 
perhaps,  that  where  there  is  doubt  whether  constructive  de- 
livery, instead  of  actual  delivery,  truly  fulfils  the  terms  of  the 
contract,  a  constructive  delivery  or  its  tender,  with  an  offer 
in  the  alternative  to  make  actual  delivery,  is  sufiicient  per- 
formance on  the  seller's  part,  unless,  at  the  time,  the  buyer 
objects  to  the  mode.^ 

In  other  respects  a  buyer  may  waive  his  right  to  a  com- 
plete delivery.^ 

§  395.  Effect  of  Delivery  as  concerns  Third  Parties.  —  The 
effect  of  delivery  is  often  considered  with  reference  to  the 
rights,  not  of  buyer  and  seller  alone,  but  of  third  persons, 
such  as  attaching  creditors  and  subsequent  purchasers.  Such 
cases  should  be  carefully  distinguished  from  those  now  under 
consideration.  For,  as  between  buyer  and  seller,  property 
may  often  pass  without  actual  delivery  of  the  goods ;  one  may 
be  estopped  to  deny  the  validity  of  his  own  sale ;  and  the 
seller  performs  his  duty  of  delivery  sufficiently  by  tendering 
the  subject-matter  for  acceptance.  But  cases  which  involve 
the  rights  of  third  persons  usually  require  something  more,  — 
a  complete  delivery;  acceptance  by  the  buyer ;  an  actual  and 
substantial  change  of  possession  between  the  parties  ;  a  trans- 
fer not  only  of  property  rights  or  indicia,  but  of  the  thing 

1  Hayden  v.  Demets,  53  N.  Y.  426.  v.  "WifEen,  L.  E.  5  Q.  B.  660  ;  o.  8, 

And  see  Alexander  v.  Gardner,  1  Bing.  infra. 

N.  C.  671 ;  Iron  Cliffs  Co.  v.  Buhl,  ^  See  next  o. ;  Avery  v.  Willson, 

42  Mich.  86;  49  Ala.  309;  Knights  81  N.  Y.  341. 
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itself.^  On  the  other  hand,  as  to  a  transfer  of  property  right, 
less  might  be  required  ;  for  a  title  might  pass  as  against  cred- 
itors of  the  seller,  where  something  further,  such  as  an  oppor- 
tunity to  inspect,  might  still  be  exacted  by  the  buyer,  as 
between  himself  and  the  seller,  in  performance  of  the  full  en- 
gagement to  deliver.^  In  order  to  make  delivery  complete, 
as  against  the  seller's  attaching  creditors  or  purchasers,  where 
constructive  or  symbolical  delivery  took  place,  and  a  simul- 
taneous actual  possession  was  impossible,  the  buyer  ought  to 
take  complete  possession  of  the  thing  under  his  bill  of  lading 
or  other  document,  as  soon  as  practicable.  If  he  does  this, 
acting  with  due  diligence  and  discretion,  he  is  usually  pro- 
tected in  his  acquired  rights  against  all  third  parties  who 
may  have  meanwhile  attached  and  claimed  them.^ 

§  396.  Delivery  to  Buyer's  Agent  is  Delivery  to  Buyer ;  Case 
of  Carrier,  etc.  —  Delivery  to  the  buyer's  accredited  agent  is 
equivalent  to  delivery  to  the  buyer  himself.  And  even  if 
the  seller  be  bound  to  send  the  goods,  instead  of  delivering 
them  upon  his  own  premises,  the  act  of  performance  is  usu- 
ally completed  when  he  has  put  the  goods  in  transit  to  the 
buyer.*    For  delivery  to  a  common  carrier  is,  as  we  have 

1  See,  as  to  delivery  against  the  wise,  before  delivery ;  the  article  must 
seller's  creditors,  Bullard  v.  Walt,  exist  as  a  chattel.  Lamson  v.  Patch, 
16  Gray,  55;  17  Mass.  110;  Veazle  5  Allen,  586.  As  to  the  presumption 
V.  Somerby,  5  Allen,  280 ;  Wright  of  fraud  upon  one's  creditors  or  third 
V.  Vaughn,  45  Vt.  369 ;  Garman  v.  parties  where  a  seller  retains  posses- 
Cooper,  72  Penn.  St.  32 ;  supra,  slon  of  the  things  sold,  see  post, 
§§  111,  270 ;  MoKee  v.  Garcelon,  60  §  616. 

Me.  165 ;  Morgan  v.  Taylor,  82  Tex.  2  See  Hunter  v.  Wright,  12  Allen, 
363.  As  to  subsequent  purchasers,  548.  And  see  Washburn  Co.  v.  Kus- 
etc,  see  Winslow D.Leonard, 24  Penn.  sell,  130  Mass.  543;  Wyoming  Bank 
St.  14  ;  Dugan  v.  Nichols,  125  Mass.  v.  Dayton,  102  U.  S.  59. 
43.  Delivery  of  a  bill  of  sale  will  s  gee  §§  392,  393 ;  Badlam  v. 
not  suf&ce  as  against  third  persons  Tucker,  1  Pick.  389.  The  principle 
(independently  of  registry  statutes),  Is  applied  by  analogy  in  cases  of  con- 
where  actual  delivery  is  possible,  structive  delivery  of  goods  at  a  dis- 
Burge  V.  Cone,  6  Allen,  412 ;  127  tance,  where  no  documents  of  title  or 
Mass.  381 ;  14  Me.  303 ;  Solomons  v.  warehouse  orders  have  been  given. 
Chesley,  68  N.  H.  238.  Many  stat-  See  5  N.  H.  570. 
utes  require  delivery  of  possession  as  ^2  Kent  Com.  499  ;  Story  Sales, 
against  creditors.  See  Kleinschmidt  §§  305,  306 ;  Benj.  Sales,  bk.  2,  pt.  2, 
V.  McAndrews,  117  U.  S.  282 ;  §  616.  0.  6 ;  Thompson  v.  Baltimore,  &o.  E. 
Severance  of  grass  la  necessary,  like-  R.  Co.,  28  Md.  396. 
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seen,  presumed  to  be  tantamount  to  delivery  to  the  buyer's 
own  agent ;  tliough,  if  the  seller  choose  to  keep  the  carrier 
his  own  agent,  for  his  better  security  or  other  cause,  the  act 
of  delivery  necessarily  remains  incomplete  while  this  agency 
to  himself  continues.^  The  seller  is,  of  course,  not  responsi- 
ble for  the  risks  of  transit,  if  he  has  treated  the  carrier  as  the 
buyer's  agent;  but  he  is  bound  to  pack  in  the  customary  and 
proper  manner,  and  take  other  suitable  precautions  according 
to  the  character  of  the  goods  and  their  probable  exposure. 
He  must  not  invite  injury,  nor  perform  negligently  any 
duties  incidental  to  transportation  which  his  own  contract 
has  by  fair  inference  placed  upon  him.^  And,  in  order  that 
delivery  to  a  carrier  may  be  in  truth  a  delivery  to  the  buyer's 
agent,  the  seller  is  bound,  in  absence  of  special  stipulations 
under  the  contract  concerning  the  precise  method  of  trans-, 
portation,  to  forward  the  goods  by  the  usual  means  of  con- 
veyance, or,  at  least,  by  such  a  channel  as  he  has  reason  to 
suppose  the  buyer  prefers.^  A  proper  solicitude  for  his  own 
burden  under  the  contract  will  further  lead  the  seller  to  in- 
form the  buyer  promptly  of  his  consignment  to  a  common 
carrier  in  all  cases  where  he  undertakes  transportation  from  a 
distance  ;  for,  if  he  has  not  undertaken  to  control  the  goods 
on  their  transit  as  owner,  he  certainly  has  bound  himself  to 
cautious  and  discreet  dealing  with  the  principal,  in  the  recog- 
nition of  one  who  may  be  said  to  come  to  him  from  the  buyer  as 
an  agent  only  generally  accredited,  and  with  limited  authority.* 

1  lb. ;    supra,   §  272 ;   Dunlop  v.  signee  received.    102  Mass.  291 ;  .SO 

Lambert,  6  CI.  &  F.  600  ;   vVaite  v.  Ohio  St,  211.    Prepayment  of  freight 

Baker,  2  Ex.  1  ;  Magmder  v.  Gage,  by  the  seller  is  a  circumstance  tend- 

33  Md.   344 ;   Kanney  v.    Higby,   5  ing  to  show  that  the  property  did  not 

Wis.  62  ;   Hall  v.  Gaylor,  37   Conn,  pass  to  the  buyer.    And  see  §§  271-. 

550  ;  13  Fed.  Rep.  345  ;  Wilcox  Silver  275. 

Plate  Co.  V.  Green,  72  N.  Y.  17 ;  Per-  2  Supra,  §  355 ;  Clarke  c.  Hutchins, 

kins  V.  Eckert,  55  Cal.  400.    See  this  14  East,  475 ;  Bull  v.  Robinson,  10 

rule  applied  in  conflict  of  laws  as  to  Ex.  341.     See  Johnson  v.  Stoddard, 

validity  of  a  sale.     Orcutt  v.  Nelson,  100  Mass.  300. 
1  Gray,  537  ;  Sarbecker  v.  State,  65  ^  Comstock  v.  AfEoelter,   50  Mo. 

Wis.  175.  411  ;  Story  Sales,  §  305. 

In  some  cases  a  jury  must  deter-  *  See  2  Kent  Com.  500 ;  Bell  Sales, 

mine  whether  or  not  the  title  and  its  89.    And  see  further,  post,  0.  14. 
risks  passed  intentionally  upon  deliv-  Whether  carriage  for  delivery  by 

ery  to  the  carrier,  and  before  the  con-  a  carrier  "C.  0.  D."  imports  that 
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If  goods  are  sent  through  a  carrier  which  were  not  ordered 
at  all,  or  are  materially  different  in  fulfilment  from  what  were 
ordered,  delivery  to  a  carrier  neither  puts  the  risks  of  owner- 
ship upon  the  buyer  nor  constitutes  a  delivery  of  the  goods ; 
for  the  latter  is  not  obliged  to  receive  them  nor  to  pay  the 
carrier's  charges.^  Nor  can  a  carrier  be  called  the  buyer's 
agent  where  no  direction  was  given,  and  neither  custom  nor 
contract  operates  to  create  the  agency.^ 

§  397.  Delivery  whether  by  Means  of  Seller's  or  Buyer's 
Agents.  —  If  a  seller  takes  upon  himself  the  risk  of  deliver- 
ing into  the  buyer's  hands,  —  as  frequently  happens,  through 
the  employment  of  the  seller's  own  agents,  where  he  himself 
is  at  a  distance,  —  he  must  stand  to  his  risk ;  as  where,  for 
instance,  a  manufacturer  agrees  to  deliver  a  thing,  after 
making  it,  at  the  customer's  place  of  business :  ^  otherwise 
delivery  to  the  carrier  should  absolve  him  from  responsi- 
bility.* Nor  is  the  general  rule,  which  makes  delivery  to 
the  carrier  a  delivery,  in  effect,  to  the  buyer's  agent,  con- 
trolled by  evidence  that  the  seller  had  expressly  warranted 
the  chattels  to  be  good  up  to  a  reasonable  time  after  their 
delivery,  or  that  he  agreed  to  bear  the  loss  if  they  were 
destroyed  on  the  transit  through  his  own  favM;  for  this  is 
different  from  agreeing  to  bear  absolutely  all  risks  of  tran- 
sit.^ Nor  does  delivery  to  the  buyer's  selected  agent  fail 
to  take  effect,  so  as  to  pass  the  risks  of  title  out  of  the 
seller,  although  the  goods  are  still  subject  to  custom-duties, 
the  seller  having  done  all  that  his  contract  bound  him  to  per- 
form ;  ^  and  so,  too,  where  the  seller  sends  by  a  carrier  to  the 
point  agreed  upon,  and,  the  buyer  being  in  default  in  taking 
them  after  the  transit  ends,  the  goods  are  there  destroyed.^ 

ownership  has  passed  from  seller  to  ^  Hague  v.  Porter,   3  Hill,  141 ; 

buyer  is  not  clearly  settled.    Cf .  Hig-  Hanauer  v.  Bartels,  2  Col.  514  ;  Loyd 

gins  V.  Murray,  73  N.  Y.  252  ;  130  v.  Wright,  20  Ga.  574. 

Penn.   St.  138 ;   State  v.  O'Neil,  58  »  Taylor  v.  Cole,  111  Mass.  363. 

Vt.l40.   But  until  payment  or  tender,  *  Vale  ».   Bayle,    Cowp.  294;   2 

the  buyer  has  no  right  to  a  delivery.  Kent  Com.  500. 

Lane  v.  Chadwick,  146  Mass.  68.  '  Arnold  v.  Prout,  51  N.  H.  387. 

1  Rommel  v.  Wingate,  103  Mass.  ^WaldronB.Romaine,  22N.Y.  368. 

327  ;  Larkin  v.  Lumber  Co.,  42  Mich.  '  Sedgwick  v.  Cottingham,  64  Iowa, 

296  ;  next  chapter.  512. 
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Where  an  agent  comes  specially  accredited  from  tlie  buyer 
to  receive  the  goods,  the  seller  should  deal  with  him  accord- 
ing to  the  scope  of  his  powers.  For  it  is  to  be  remarked, 
that  while  the  buyer  may  empower  any  one,  not  only  to 
receive  the  goods  as  agent,  but  to  make  full  acceptance  on 
his  behalf,  a  common  carrier  is  not  ordinarily  to  be  regarded 
as  agent  for  the  buyer  to  any  such  extent,  but  only  for 
receiving  the  goods.  ^  Inspection  of  goods  supplied  to  order, 
for  ascertaining  that  they  conform  to  the  contract,  is  no  part, 
then,  of  a  carrier's  duty ;  and  this,  if  not  already  made,  or 
the  opportunity  waived,  on  the  buyer's  behalf,  before  the 
goods  reach  him,  is  a  right  still  reserved,  which  the  seller 
ought  duly  to  respect  in  performing  his  own  part  of  the 
bargain.  2 

The  same  principle  of  agency  which  applies  to  a  carrier 
may  likewise  be  invoked  in  case  delivery  is  made  to  a  ware- 
houseman. Thus  tobacco,  which  has  been  paid  for  in  advance, 
may  be  boxed  by  the  seller,  marked  with  the  buyer's  name, 
and  delivered  to  a  warehouseman  to  be  kept  for  the  buyer ; 
this  being  done  in  pursuance  of  the  contract  of  sale,  and  in 
full  performance  of  the  seller's  undertaking.^  But  a  ware- 
houseman who  holds  goods  for  the  seller,  in  the  first  place, 
is  usually  regarded  as  the  seller's  agent  until  he  attorns 
over  in  some  way  to  the  buyer,  or  else  yields  up  his  cus- 
tody altogether.* 

§  398.  Miscellaneous  Points  as  to  Delivery ;  Acts  of  Parties 
construed;  Usage,  etc.  —  All  incidents  attending  the  acts  of 
delivery  follow  the  principal  thing ;  and  the  mode  of  per- 
formance should  be  throughout  according  to  the  understand- 
ing of  the  parties,  if  mutually  expressed ;  and  in  whatever 
respect  the  method  of  delivery  may  have  been  left  in  doubt, 
the  true  purpose  of  the  transaction,  aided  by  circumstances, 

1  Astey  V.  Emery,  4  M.  &  S.  262  ;  Means  v.  Williamson,  37  Me.  556 ; 
Meredith  v.  Meigh,  2  E.  &  B.  370  ;  Williams  v.  Lerch,  56  Cal.  330. 
Benj.  Sales,  bk.  1,  pt.  2,  c.  4.    But  *  See  Knights  v.  Wiffen,  L.  R.  5 
see  Cross  v.  O'Donnell,  44  N.  Y.  661.  Q.  B.  660  ;  Scudder  v.  Worster,  11 

2  Isherwood  v.  Whitmore,  11  M.  &  Cush.573  ;  Boswell  v.  Green,  1  Dutch. 
W.  437.  390 ;  Shepardson  v.  Gary,  29  Wis.  34 ; 

'  Hunter  v.  Wright,  12  Allen,  548  ;     supra,  §  386. 
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■will  be  allowed  full  scope.^  Usage  may  give  precision  to  a 
point  which  in  terms  has  been  left  imdefined,  so  far  as  the 
supposition  avails  that  the  parties  knew  of  its  existence,  and 
contracted  with  reference  to  it.^ 

§  399.  Where  Thing  Sold  is  already  in  Buyer's  Possession, 
no  Formal  Delivery. — If  the  thing  sold  be  already  in  the 
buyer's  possession  and  control,  the  property  will  pass  with- 
out any  formal  act  of  delivery,  the  circumstances  and  sub- 
sequent conduct  of  the  parties  being  consistent  with  such 
mutual  intention.^ 

§  400i..  Seller's  Responsiljility  as  to  a  Chattel  sold  but  not 
delivered. —  Before  passing  from  the  subject  of  the  seller's 
duties,  it  is  proper  to  inquire  to  what  extent  he  is  personally 
responsible  for  the  safety  of  personal  property  which  he  has 
sold,  but  not  yet  delivered.  This  must  depend  upon  the 
circumstances  of  the  sale,  as  evincing  that  the  property 
right  has  or  has  not  passed  to  the  buyer.  If  the  property 
has  not  passed,  the  seller  is  still  owner  ;  if  it  has,  he  is  only 
a  bailee  for  the  buyer.  As  bailee,  he  appears  to  become 
bound  to  that  degree  of  care  and  attention  which  men  of 
common  prudence  bestow  upon  their  own  property,  provided 
the  buyer  was  not  under  a  present  obligation  to  remove  the 
thing  purchased  ;  *  or  as  in  the  usual  case  of  a  bailment  for 
mutual  benefit.  But  where  the  buyer  is  under  such  an 
obligation,  —  as,  if  the  time  for  receiving  the  goods  has 
elapsed,  and  the  buyer  is  at  default, — the  seller  is  respon- 
sible only  for  fraud  or  gross  negligence ;  ^  for  he  is  here  a 
bailee  for  the  buyer's  sole  benefit.  And  where,  upon  a  com- 
plete execution  of  the  contract  and  the  receipt  of  full  pay- 

1  See  Metz  v.  Albreoht,  52  III.  491 ;  And  see  Steel  Works  v.  Dewey,  37 
Bobinson  v.  United  States,  13  Wall.  Ohio  St.  242 ;  Shepard  v.  Lynch,  26 
363';  Story  Sales,  §  388.  Kans.  377. 

2  Upon  evidence  of  usage,  the  Su-  s  story  Sales,  §  312 ;  Warden  v. 
preme  Court  of  the  United  States  has  Marshall,  99  Mass.  306  ;  Lake  v.  Mor- 
held  that  a  contract  to  deliver  so  many  ris,  30  Conn.  201 ;  Stowe  v.  Taft,  58 
hushels  of  "first  quality  clear  barley,"  N.  H.  446. 

meant  to  deliver  the  barley  in  sacks ;  *  Story  Sales,  §§  300,  394.    And 

the  contract  not  stating  whether  it  was  see  Schoul.  Bailm.  passim. 
to  be  delivered  in  sacks  or  loose.   Kob-         ^Ib. 
inson  i;.  United  States,  13  Wall.  363. 
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ment,  the  seller  consents,  as  a  favor  to  the  buyer,  and 
without  receiving  compensation  for  his  trouble,  to  take  some 
special  charge  with  reference  to  its  custody  or  conveyance, 
his  liability  is  limited  to  the  latter  extent.  A  contract  for 
safe-keeping,  under  circumstances  like  these,  will  not  be 
inferred,  but  must  be  founded  in  a  clearly  manifested  intent.^ 

§  401.  Seller's  Duty  as  to  Delivery;  Concluding  Summary. 
—  On  the  whole,  then,  the  seller's  duty  of  making  delivery 
is  commensurate  throughout  with  the  scope  and  purpose  of 
the  contract.  The  identical,  genuine  goods  in  suitable  con* 
dition  should  be  delivered.  All  acts  necessarily  preceding 
delivery,  to  which  the  seller  may  have  bound  himself,  with 
reference  to  the  subject-matter,  —  such  as  manufacturings 
raising,  appropriating  to  the  contract,  or  putting  into  a 
deliverable  condition,  —  must,  of  course,  be  performed  ;  next, 
delivery  itself,  whether  of  a  merely  permissive  character  on 
one's  own  premises,  or  by  means  of  a  carrier,  or  with  intent 
to  bring  the  thing  to  the  buyer's  own  door  ;  delivery  in  all 
cases  being  according  to  the  nature  of  the  subject-matter 
and  attendant  circumstances.  This  delivery  should  be  fully 
and  promptly  made.  Nor  can  the  seller  safely  rest  here,  if 
the  circumstances  of  the  transaction  are  such  as  require 
more  to  be  done  in  justice  to  the  buyer  before  the  latter 
can  be  put  in  default ;  and  this  may  be  an  opportunity  for 
the  buyer  to  inspect  what  he  has  ordered,  or  a  surrender  by 
the  seller  of  the  documents  which  properly  accompany  goods 
on  their  transit,  or  some  notification. 

From  first  to  last,  the  seller  must  perform  according  to 
the  spirit  of  the  bargain ;  and  when  he  has  done  so,  or  has 
fuUy  tendered  the  performance  of  all  he  undertook  to  do, 
expressly  or  by  implication,  by  way  of  condition  precedent 
or  concurrent,  he  stands  in  a  position  to  enforce  the  contract 
against  the  buj'^er,  who  must  now  perform  his  part,  or  suffer 
the  consequences  of  a  default.  What  are  the  buyer's  duties 
in  this  exigency  will  be  shown  in  the  next  chapter. 

1  McKay  v.  Hamblin,  40  Miss.  472. 
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CHAPTER  VIII. 

buyer's   DUTIES;    ACCEPTANCE   AND   PAYMENT. 

§  402.  Acceptance  and  Payment  the  Buyer's  Leading  Obliga- 
tions.—  Any  contract  may  take  sucli  form  as  to  impose  a 
variety  of  duties  on  one  or  the  other  party:  but,  in  contracts 
of  sale  of  personal  property,  there  are  but  two  leading  obliga- 
tions exacted  from  the  buyer;  and  these  are,  —  (I.)  accept- 
ance of  the  chattels;  (II.)  payment  for  them.  To  these 
obligations,  with  their  proper  incidents,  the  present  chapter 
will  be  devoted. 

§  403.  As  to  Acceptance  of  the  Chattels;  General  Principles. 
—  I.  As  to  acceptance  of  the  chattels.  Acceptance  is  not  a 
word  which  readily  conveys  the  full  idea  of  the  buyer's  obli- 
gation in  our  present  connection ;  for  the  party  accepting  a 
thing  is  naturally  taken  as  passive  and  inert  in  comparison 
with  him  who  tenders  it.  Now,  the  buyer,  so  far  from  wait- 
ing in  all  cases  for  the  seller  to  bring  him  the  subject-matter 
of  sale,  is  rather  presumed,  as  we  have  shown,  under  an  obliga- 
tion to  go  to  the  seller  and  fetch  it ;  the  seller,  not  the  buyer, 
being  presumed  the  quiescent  party,  provided  the  miuds  of 
the  parties  have  actually  met  upon  a  specific  subject  of  sale 
for  a  specific  price.  Still  the  contract  may  have  been  such, 
that  the  seller  stands  bound,  not  only  to  take  the  initiative 
by  giving  notice  of  his  readiness  to  deliver,  but  actually  to 
deliver ;  to  deliver,  not  to  a  carrier  only,  but,  it  may  be,  to 
the  buyer's  own  door ;  to  his  house  it  may  be,  or  to  his 
place  of  business.  In  such  a  case  the  buyer  is  the  com- 
paratively quiescent,  passive  party.  But  delivery  may  be 
made  of  that  which  is  in  a  third  person's  custody ;  a  case 
presumably,  though  not  necessarily,  calling  upon  the  buyer 
to  bestir  himself,  and  procure  a  sub-delivery  as  soon  as  he  has 
provided  himself  with  a  delivery  order  or  other  suitable  indicia 
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of  title  from  the  seller.  And,  finally,  the  subject-matter  sold 
may,  at  the  time  of  the  bargain,  be  already  in  the  buyer's 
custody ;  in  which  event,  neither  formal  delivery  nor  formal 
acceptance  is  needful  for  effecting  an  entire  transfer  of  the 
legal  title. ^  Whatever  be  the  nature  or  the  situation  of  the 
property  bargained  for,  the  duties  of  seller  and  buyer  are  re- 
ciprocal ;  and  the  measure  of  the  buyer's  duty  of  acceptance 
must  be  according  to  the  plain  intent  of  the  contract,  —  his 
part  being  to  fill  out  what  the  seller's  performance  has  left 
incomplete  towards  effecting  a  legal  transfer  of  possession 
and  possessory  rights.  His  duty  of  acceptance  may  bind  him 
to  tafee,  and  not  merely  to  receive  ;  though,  indeed,  he  may 
have  to  do  neither :  but,  such  as  the  contract  makes  it,  he 
must  perform  his  obligation  with  zeal  and  discretion. ^ 

§  404.  Acceptance  is  more  than  a  Mere  Receipt.  —  We  are 
also  to  distinguish  acceptance  from  the  mere  receipt  of  the 
thing.  Legal  acceptance  under  a  sale  includes  th«  idea  of 
receipt :  but  to  receipt  is  superadded  the  element  of  intention 
to  retain  in  accordance  with  the  contract ;  that  is  to  say,  as 
the  new  owner  by  purchase.  This  latter  is  the  strong  element, 
after  all ;  for,  while  an  actual  receipt  by  virtue  of  the  pur- 
chase is  not  always  requisite,  there  must  be  in  every  case  the 
intention  to  retain  in  accordance  with  the  bargain,  else  the 
contract  has  never  been  completely  executed.  Acceptance 
signifies,  not  only  that  the  thing  is  received,  but  that  it  is 
received  in  satisfactory  fulfilment  of  the  seller's  obligation 
to  deliver,  as  a  full  compliance  with  the  bargain  previously 
entered  into.^ 

§  405.  Buyer's  Duty  as  to  Acceptance  where  Seller  has  per- 
formed his  Part.  —  Now,  supposing  the  seller  to  have  performed 
all  that  was  needful  on  his  part  in  tendering  delivery  of  the 
goods,  what  is  incumbent  on  the  buyer?  In  the  first  place, 
the  buyer  must,  with  reasonable  promptness,  put  himself  where 

1  See,  supra,  §§  382-385.  fault.     Hunter  v.  Wetsell,  84  N.  Y. 

>2  If  it  was  mutually  agreed  that  549.     And  see  Greaves  v.  Ashlin,  8 

the  buyer  should  name  the  place  of  Camp.  426 ;  Denman  v.  Cherokee  Iron 

delivery,  he  must  do  so  in  due  time ;  Co.,  56  Ga.  319. 
otherwise  the  seller's  ofEer  of  readi-  ^  See  Benj.  Sales,  bk.  4,  pt.  3,  c.  1 ; 

ness  to  perform  will  put  him  in  de-  Story  Sales,  §§  404-408. 
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the  goods  shall  come  into  his  own  possession,  without  subject- 
ing the  seller  to  further  risk  or  trouble ;  sending  for  them,  as 
the  ordinary  presumption  goes ;  at  all  events,  holding  himself 
prepared  to  receive  them  at  the  proper  time,  in  the  proper 
place,  and  in  the  proper  manner,  according  to  the  terms  of 
the  bargain.  The  buyer's  performance  of  this  obligation 
must  be  adequate  to  the  occasion ;  and  for  unreasonable  de- 
lay in  receiving  or  taking  possession  he  subjects  himself  to 
liability  for  such  extra  charges  and  expenses  as  may  be  in- 
curred in  the  custody  of  the  goods,  besides  running  the  risk 
of  damage  and  loss.  What  is  an  unreasonable  delay  must 
depend  upon  circumstances.  The  seller  who  does  his  own 
part  stands  clear :  but  prudence  requires  him  to  notify  the 
buyer  in  case  of  doubt ;  and  for  a  simple,  unexplained  delay 
on  the  buyer's  part  in  coming  to  take  the  thing  away,  the 
seller  would  hardly  be  justified  in  treating  the  bargain  as 
rescinded.^ 

§  406.  Buyer's  Right  to  Inspect,  etc.,  before  Accepting.— 
But  the  buyer  is  not  obliged  to  carry  his  receipt  of  posses- 
sion to  the  full  extent  of  acceptance  with  his  eyes  shut. 
Every  contract  of  sale  calls  for  a  rational  interpretation; 
and  where,  under  the  peculiar  circumstances,  that  inspection 
which  shall  show  whether  the  chattels  tendered  by  the  seller 
are  such  as  were  bargained  for  must  necessarily  await  their 
actual  receipt,  the  law  leaves  an  opening.  The  instances  in 
point  have  been  incidentally  considered  already,  and  chiefly 
concern  unascertained  chattels  made  or  supplied  to  order. 
Thus,  the  bulk  being  delivered  under  a  sale  by  sample,  the 
buyer  ought  to  be  allowed  an  opportunity  to  compare  and 
ascertain  for  himself  the  substantial  correspondence  of  bulk 
and  sample.^  He  is  not  obliged  to  keep  goods  sent  to  his 
order  without  ever  being  allowed  to  inspect  them.  Even  if 
specific  goods  were  mutually  agreed  upon,  which  the  seller 
has  undertaken  to  send  home  to  the  buyer,  the  seller  cannot 
rightfully  deprive  the  buyer  of  the  opportunity,  upon  their 

1  Story  Sales,  §  404  ;  Benj.  Sales,  iupra,  §  359  ;  Couston  v.  Chapman, 
bk.  4,  pt.  3,  0.  1.  L.  R.  2  Sc.  App.  260 ;  Doane  v.  Dun- 

2  Lorymer  v.  Smith,  1  B.  &  C.  1 ;     ham,  79  111.  131. 
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arrival,  to  remove  the  wrappers,  or  break  the  package,  so  as 
to  make  sure  that  the  identical  thing  is  brought  him.i  Nor  is 
the  buyer,  any  more  than  the  seller,  obliged  to  go  beyond  his 
fair  share  in  fulfilment  of  the  contract.  It  may  accommodate, 
to  be  sure,  for  the  buyer  to  select  his  own  goods  from  a  larger 
quantity  offered  him,  or  to  accept  part  performance,  or  to 
wait  unreasonably  long  at  his  place  of  business  in  order  that 
the  delivery  may  be  complete,  and  aU  be  found  satisfactory ; 
but  his  obligation  to  do  so  is  a  very  different  matter.^  "  In 
a  word,"  says  one  writer,  "as  delivery  and  acceptance  are 
concurrent  conditions,  it  is  enough  to  say  that  the  vendee's 
duty  of  acceptance  depends  altogether  upon  the  sufficiency  or 
insufficiency  of  the  delivery  offered  by  the  vendor.  "^  And 
primd  facie,  we  may  add,  the  place  of  delivery  is  also  the 
proper  place  for  a  conclusive  inspection.* 

Whether  in  the  course  of  inspection  the  buyer  has  a  right  to 
fully  weigh,  measure,  or  manipulate  the  goods,  must  depend 
upon  the  circumstances  of  the  case  and  the  reasonable  intent 
of  the  contract ;  this  being  certain,  that  the  buyer  must  not 
go  beyond  its  proper  import,  and  make  delay  or  expose  the 
thing  to  injury  in  carrying  out  an  inappropriate  examination. 
He  might  well  be  permitted  to  weigh  or  measure  if  his  liability 
to  pay  depended  upon  the  exact  weight  or  measurement,  and 
no  final  test  had  already  been  applied ;  but  such  acts  are 
clearly  superfluous  where  he  has  bound  himself  to  pay  so 
much  for  the  thing  as  it  stands.®  In  general,  the  buyer  has 
a  reasonable  time  after  receiving  the  goods  to  examine  and 
inspect,  according  to  circumstances  or  the  mutual  intent  of 
the  transaction ;  but  unless  he  rejects  and  notifies  within  such 
reasonable  time,  he  is  held  to  have  accepted.* 


1  Isherwood  v.  Whitmore,  10  M.  Pullman  Palace  Car  Co.  «.  Metropoli- 

&  W.  757  ;  supra,  §  319.  tan  R.,  157  U.  S.  94.    Cf.  8  Houst.  7. 

«  Startup  V.  McDonald,  6  M.  &  G.  ^  gee  Pettitt  v.  Mitchell,  4  M.  & 

593 ;  Hart  v.  Mills,  15  M.  &  W.  85 ;  G.  819. 

Kein  v.  Tupper,  52  N.  Y.  650 ;  supra,  *  Cases  supra  ;  Pierson  v.  Crooks, 

§§  388-390,  and  cases  cited.  115  N.  Y.  539  ;  §  408.    This  rule  ap- 

'  Benj.  Sales,  bk.  4,  pt.  3,  c.  1.  plies  particularly  as  to  open  and  ascer- 

*  Perkins  v.  Bell  [1893],  1  Q.  B.  tainable  defects,  and  not  so  as  to 

193 ;  White  v.  Harvey,  85  Me.  212  ;  debar  a  buyer  from  remedies  upon  a 

441 


§  407         SALES  OF  PERSONAL  PBOPBETY.     [PART  VI. 

§  407.  Acceptance ;  how  Inferable  from  Words  and  Acts ;  De- 
tention, etc.  —  Acceptance  of  goods  in  the  fullest  sense  may  be 
expressed  by  words  or  acts  ;  and  it  is  likewise  inferable  from 
the  facts.^  A  detention  of  custody  by  the  buyer  becomes,  in 
the  lapse  of  time,  decisive  of  the  question ;  for,  should  he  mean 
for  cause  not  to  accept  the  goods,  it  is  his  duty  to  promptly 
reject  them,  and  to  throw  them  back  upon  the  seller.^  An 
American  case  in  point  is  Treadwell  v.  Reynolds.  A.,  through 
his  agent,  bought  wool  of  B.,  whose  name  and  address  he  did 
not  know ;  but  his  agent  did.  Three  days  after  the  wool  was 
delivered,  A.  notified  his  agent  that  he  refused  to  accept  the 
wool;  making  no  objection  to  the  quantity  or  quality,  but 
merely  for  the  delay  of  its  delivery.  He  did  not  tell  his 
agent  to  notify  B.  of  this  refusal ;  nor  did  he  take  any  steps 
to  find  out  B.'s  address,  or  to  bring  the  matter  to  his  knowl- 
edge, until  six  weeks  after  the  wool  had  been  delivered.  The 
wool  had  meantime  fallen  in  market  value,  and  B.  supposed 
all  the  time  it  had  been  sold.  It  was  very  properly  ruled, 
that  A.,  by  retaining  the  wool  so  long,  had  become  fully  liable 
for  the  price. ^  Even  the  three  days'  detention,  which  might 
possibly  have  been  allowed  for  testing  the  quantity  and  qual- 
ity, seems  to  be  an  unreasonably  long  period  for  decidiag,  as 
in  this  case,  to  refuse  acceptance  on  the  mere  ground  of  a 
delayed  delivery ;  *  for,  in  estimating  how  long  a  period  of 
detention  is  consistent  with  the  buyer's  purpose  of  refusing 
acceptance,  it  is  material  to  consider  the  grounds  on  which 
such  refusal  is  based. 


warranty  of  quality  or  as  for  fraud,  594 ;  Hirshhom  v.  Stewart,  49  Iowa, 

in  matters  not  readily  discoverable.  418. 

115  N.  Y.  539.  8  Treadwell  v.  Reynolds,  39  Conn. 

1  For  evidence  held  insufficient  to  31. 

establish  a  knowing  acceptance  by  the  *  lb.  But  in  Sanders  v.  Jameson, 
buyer,  see  Gowing  v.  KJiowles,  118  2  C.  &  K.  557,  a  usage  of  the  Liver- 
Mass.  232.  pool  corn-market,  allowing  the  buyer 

2  Story  Sales,  §  405  ;  Benj.  Sales,  but  one  day  to  object  that  corn  sold 
bk.  4,  pt.  3,  c.  1  ;  Bianchi  v.  Nash,  1  was  not  equal  to  the  sample,  was 
M.  &  W.  545 ;  2  Pars.  Contr.  221  ;  held  to  be  reasonable.  In  Couston 
Couston  ».  Chapman,  L.R.  2  Sc.App.  ■».  Chapman,  L.  R.  2  So.  App.  250, 
250  ;  Treadwell ».  Reynolds,  39  Conn,  a  period  of  about  seven  weeks  was 
31;   Boughton  v.  Standish,  48  Vt.  thought  by  Lord  Chelmsford  to  be 
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Still  more  conclusive  upon  the  buyer  is  a  detention  of  cus- 
tody accompanied  by  the  exercise  of  acts  of  ownership  over 
the  chattels,  such  as  the  attempt  to  sell  the  property  over  as 
one's  own  before  giving  notice  of  non-acceptance  ;  ^  or  giving 
the  goods  in  security.^  Whether  the  buyer  has  put  himself 
without  the  pale  of  the  law,  in  this  respect,  must  depend 
upon  all  the  facts,  not  upon  words  alone  which  are  not  borne 
out  by  the  buyer's  own  conduct.  He  cannot  fully  accept 
and  then  change  his  mind  and  reject.^  An  evasive,  shuffling 
course  of  procedure  will  not  answer ;  nor  can  the  buyer's 
refusal  of  acceptance  avail  him  when  (to  use  Lord  Abinger's 
expression)  he  has  exposed  himself  to  the  imputation  o£ 
playing  fast  and  loose,  declaring  that  he  will  not  accept  the 
goods,  but  at  the  same  time  preventing  the  seller  from 
dealing  with  them  as  his  own.*    That  the  buyer  examined 


too  long  for  examining  large  lots  of 
wine  sold  by  sample :  a  week,  he 
said,  would  have  sufficed. 

1  Parker  v.  Palmer,  4  B.  &  A.  387  ; 
Chapman  v.  Morton,  11  M.  &  W. 
534 ;  Benj.  Sales,  bk.  4,  pt.  3,  c.  1 ; 
Story  Sales,  §  405;  Delamater  v. 
Chappell,  48  Md.  244.  Even  where 
one  disclaims  having  ordered  goods 
at  all,  he  becomes  liable  if,  instead 
of  returning  them,  or  notifying  the 
sender  to  take  them,  he  exercises 
acts  of  ownership  over  the  goods. 
Bartholomae  v.  Paull,  18  W.  Va. 
771 ;  Wellauer  v.  Fellows,  48  Wis. 
105. 

^Leggett  Co.  v.  Collier,  89  Iowa 
144. 

»  See  Brown  v.  Nelson,  66  Vt.  660. 
*  Chapman  v.  Morton,  11  M.  &  W. 
534,  per  Lord  Abinger.  In  a  Scotch 
appeal  case  to  the  House  of  Lords,  a 
person  had  ordered  from  public  auc- 
tion various  lots  of  wine,  as  per  sam- 
ple. The  wine  was  delivered  on  the 
11th  of  April;  the  buyer  examined 
it,  and  on  the  31st  of  May  wrote  to 
say  that  two  lots  were  objected  to, 
but  that  he  was  willing  to  pay  for 
the  rest,  and  also,  when  supplied  ac- 


cording to  the  sample,  for  these  lots. 
In  the  same  letter  he  stated  the 
damages  which  he  wished  allowed 
him  for  breach  of  contract.  The 
seller  rejected  this  proposal ;  and  the 
controversy  was  carried  on  by  letter 
until  June  13th,  when  the  seller  sued. 
The  buyer  had  kept  all  the  lots, 
neither  paying,  nor  tendering  pay, 
for  what  he  admitted  were  satisfac- 
tory. It  was  decided  (the  case  going 
up  to  the  House  of  Lords  among  the 
Scotch  appeals),  that  the  sale  of 
each  lot  was  a  separate  contract; 
that,  if  the  lots  objected  to  were 
inferior  to  the  sample  (as  was  evi- 
dently the  case),  the  buyer,  being 
unwilling  to  keep  them,  should  reject 
and  return  each  of  them ;  that,  if  the 
seller  would  not  acquiesce  in  the  re- 
jection, the  buyer  ought  to  place  them 
in  neutral  custody,  giving  the  seller 
notice ;  and  that  a  buyer  has  no 
right  to  hold  to  the  contract,  and  ask 
for  other  goods  than  those  he  rejects. 
Couston  V.  Chapman,  L.  E.  2  Sc. 
App.  250.  "  Where  a  party,"  says 
Lord  Chelmsford,  "  desires  to  rescind 
a  purchase  upon  the  ground  that  the 
quality  of  the  goods  does  not  cor- 
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goods  when  delirered  and  made  no  objection  to  thism  is  a 
stronger  fact  showing  acceptance  than  their  simple  detention.^ 

§  408.  Buyer  refusing  Acceptance ;  his  Proper  Course.  — 
The  buyer  must  avoid  crippling  himself  by  trying  to  bear 
off  too  many  advantages,  —  negotiating  for  a  favorable  settle- 
ment of  the  seller's  breach,  while  clinging  to  the  goods  which 
he  professes  to  have  rejected ;  he  should  put  his  refusal  of 
acceptance  so  plainly  and  so  promptly  before  the  seller,  as 
to  leave  no  doubt  of  his  real  intention  in  the  premises,  and 
get  rid  of  the  custody  of  the  goods  as  soon  as  possible,  unless 
he  has  concluded  to  keep  them.*  It  is  only  where  the  buyer, 
by  some  artifice  of  the  seller,  or  under  other  circumstances 
imputing  to  himself  no  negligence,  is  really  deprived  of  his 
proper  opportunity  to  examine,  that  his  right  of  acceptance, 
after  the  seller  has  tendered  delivery,  may  long  remain  in 
abeyance.^ 

On  the  other  hand,  the  buyer  who  means  to  refuse  accept- 
ance for  cause  is  not  narrowed  to  a  technical  performance  of 
his  duty  :  for  the  real  object  which  th«  law  keeps  in  view  is, 
that  the  other  party  shall  receive  such  formal  and  distinct 
notice  of  non-acceptance  that  he  may  secure  his  own  interests, 
and  perform  seasonably  what  is  incumbent  upon  him  in  re^ 
turn  ;  and  with  this  it  Is  satisfied.  Thus,  where  the  buyer 
met  the  seller  on  the  day  of  delivery,  and  told  him  that  the 
goods  delivered  were  still  on  his  premises,  that  they  were 
bad,  that  he  would  not  have  them  nor  pay  for  them,  and  that 
the  seller  might  do  what  he  liked  with  them,  it  was  held  that 
he  had  sufficiently  performed  his  duty,  and  was  not  liable 

respond  with  thfe  sample,  it  is  his  greatly,  the  buyer's  conduct  must  not 
duty  to  make  a  distinct  offer  to  re-  be  in  unreasonable  suspense.  89 
turn,  or,  in  fact,  to  return,  the  goods,  Fed.  Rep.  83. 
by  stating  to  the  vendor  that  the  *  Couston  «.  Chapman,  supra. 
goods  are  at  his  risk ;  that  they  no  As  to  modern  practice  permitting 
longer  belong  to  the  purchaser  ;  that  the  buyer  to  set  up  damages  arising 
the  purchaser  rejects  them  ;  that  he  from  a  breach  of  warranty,  although 
throws  them  back  on  the  vendor's  he  has  not  returned  or  offered  to  re- 
hands  ;  and  that  the  contract  is  re-  turn  the  goods,  see  post,  c.  15,  as  to 
scinded."    lb.  buyer's  remedies. 

1  Small  V.  Stevens,  65  K.  H.  209.  »  See  Dutchess  Co.  v.  Harding,  49 

Where  the    market    rate  fluctuates  N.  Y.  321. 
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for  the  price. ^  Formality  or  fulness  in  stating  reasons  for 
rejection  appears  not  strongly  insisted  upon.^  Nor  is  it 
essential  in  all  cases  tliat  the  buyer  return  the  goods  when 
he  rejects ;  for  the  fact  of  prompt  rejection  and  notice  is 
what  the  law  most  insists  upon.^ 

§  409.  Seller  may  -waive  Prompt  Notice  of  Non-Acceptance. 
—  The  seller  may  have  waived  strict  notice  of  non-acceptance 
and  return  of  the  goods  by  entering  into  some  special  arrange- 
ment inconsistent  with  enforcing  such  requirements.  Thus 
where  the  buyer  and  the  seller's  agent  agree  that  if  the  goods 
sent  are  not  satisfactory  the  buyer  need  not  accept  them, 
but  shall  retain  them  until  the  agent  returns  to  the  buyer's 
shop,  the  buyer  is  excused  from  giving  an  earlier  notice  of 
his  refusal  to  accept.* 

§  410.  Acceptance  -where  Delivery-  is  by  Instalments,  etc. — 
Where  delivery  is  made  by  instalments,  the  buyer's  acts  of 
acceptance  should  naturally  correspond  ;  so  that  the  buyer's 
acceptance  of  the  first  instalment  will  not  debar  him  from 
rejecting,  on  proper  grounds,  the  portions  subsequently  deliv- 
ered.^ But,  of  course,  a  buyer  may  acquiesce  in  modifica- 
tions of  the  original  contract  of  delivery,  so  as  to  be  bound 
to  new  terms  of  acceptance,  —  a  state  of  things  which  often 
occurs  under  instalment  contracts.^  If  less  than  the  quan-, 
tity  is  delivered  the  buyer  is  not  bound  to  accept ;  nor  even 
if  more  is  sent,  except  so  far  as  a  reasonable  separation  of  so 
much  as  he  had  ordered  would  suit  the  transaction.'^  Yet 
the  act  of  final  acceptance  once  completed  under  a  contract 
of  sale,  the  buyer  is  precluded   from   asserting   afterwards 

1  Grimoldby  v.  Wells,  L.  R.  10  C.  agreed  to  alter  them  so  as  to  corre- 
P.  391.  It  was  here  said  that  the  spond  -with  the  order,  the  seller  must 
buyer  need  not  offler  to  send  the  do  as  he  promised  before  suing  for 
goods  back,  nor  place  them  in  neutral  payment.  Belt  v.  Stetson,  26  Minn, 
custody.     But  cf.  Couston  v.  Chap-  411. 

man,  L.  K.  2  Sc.  App.  250.  «  Hubbard  v.  George,  49  111.  275. 

2  See  White  Bronze  Co.  v.  Gillette,  ^  gee  Haines  v.  Tucker,  50  N.  H. 
88  Mich.  231,  232.                                    307  ;  supra,  §  390 ;  Avery  v.  Willson, 

8  See  78  111.  69.  81  N.  Y.  .341. 

1  Suit  V.  Bonnell,  33  Wis.  180.    See  '  §  390  ;  10  Hun,   227  ;   Perry  v. 

Kahn  v.  Klabunde,  oO  Wis.  235.  And     Iron  Co.,  16  R.  I.  318  ;  Brownfield 
-where  shutters  are  put  up,  to  which     v.  Johnson,  128  Penn.  St.  254. 
the  buyer  objected  and  the   seller 
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that  the  goods  were  not  of  the  quality  or  quantity  agreed, 
unless  he  can  show  fraud  or  a  warranty.  This  rule  holds 
true,  even  though  the  goods  contracted  for  were  to  be  of 
various  qualities,  and  situated  in  various  places ;  as  where, 
in  a  sale  of  lumber  at  so  much  for  "prime,"  so  much  for 
"merchantable,"  and  so  much  for  "refuse,"  a  buyer  had 
receipted,  after  full  opportunity  to  examine  the  entire  lot, 
for  a  described  quantity  of  each.^ 

As  a  buyer  may  refuse  to  take  less  than  the  quantity  pui> 
chased,  so  may  he  return  the  parcels  first  received,  where  a 
whole  quantity  was  ordered  to  be  delivered  from  time  to 
time,  and  the  latter  deliveries  are  not  duly  made.^  But 
where  delivery  is  tendered  for  the  purpose  of  fulfilling  the 
seller's  contract  in  part,  the  buyer  cannot  take  and  hold  the 
goods  tendered  for  any  other  purpose.^  Wherever  a  con- 
tract of  sale  is  not  entire  and  indivisible  in  its  nature,  an 
acceptance  of  one  kind  of  goods  does  not  preclude  the  buyer 
from  rejecting  those  of  another  kind.* 

§  411.  As  to  Payment;  Modes  of  Payment  stated.  —  II.  As 
to  payment  for  the  chattels.  To  settle  for  what  he  has 
bought  in  conformity  with  the  terms  of  the  bargain  is  the  last 
duty  of  the  buyer,  and  quite  commonly  the  final  act  of  per- 
formance which  renders  the  contract  of  sale  fully  executed. 
Payment  of  the  price  may  be  of  three  sorts  :  (1st)  in  cash ; 

1  McCormlck  v.  Sarson,  45  N.  T.  Where  an  order  for  goods  separately 
265.  And  see  Gilson  v.  Bingham,  43  specifies  the  quality  and  price  of 
Vt.  410.  each  article,  the  contract  Is  sever- 

This  subject  of    acceptance  will  able,  so  that  the  purchaser  may,  on 

come  up  once  more  in  connection  receipt  of   the  goods,  retain  those 

with  the  Statute  of  Frauds.     Infra,  that  comply  with  the  order  and  re- 

cs.  9,  10.  fuse  those  that  do  not.    Potsdamer 

2  Oxendale  v.  Wetherell,  9  B.  &  C.  v.  Kruse,  57  Minn.  193  ;  Holmes  v. 
386 ;  Bowes  v.  Shand,  2  App.  Cas.  Gregg,  66  N.  H.  621. 

455 ;  Eeuter  v.  Sala,  4  C.  P.  Y>.  239 ;  On  the  other  hand  a  contract  for 

Marland  v.  Stanwood,  101  Mass.  470 ;  a  lot  of  goods,  all  to  be  of  a  certain 

63  111.  288  ;  supra,  §  390.     See  also  quality,  for  a  lump  sum,  is  an  entire 

Houok  V.  Miller,  45  L.  T.  202.  contract ;  and  the  buyer  may  accept 

8  Burrill  v.  Sampson,  73  Me.  286.  all,  or  reject  all,  if  part  of  the  goods 

As  to  non-fulfllment  by  the  seller  sent  do  not  accord  with  the  contract. 

in  time,  place,  quantity,  and  manner  Sidney  Furniture  Co.  v.  School  Dis- 

of  delivery,  see  preceding  chapter.  trict,  158  Penn.  St.  35.    See  also  Gil- 

*  Pierson  v.  Crooks,  115  N.  Y.  539.  bert  v.  Lichtenberg,  98  Mich.  174. 
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(2d)  by  a  present  adjustment  not  in  cash,  as  where  the  buyer 
gives  his  notes  for  the  price ;  (3d)  on  credit.  And  the  mode 
of  payment  in  any  case  will  depend  upon  the  agreement,  ex- 
press or  implied,  of  the  parties,  neither  of  whom  can  claim 
the  sole  right  to  vary  it ;  though  optional  modes  are  some- 
times agreed  upon. 

§  412.  Payment  in  Cash;  Ordinary  Rule.  —  (1st.)  As  to 
payment  in  cash.  Where  there  is  nothing  in  the  contract 
to  the  contrary,  payment  in  cash  as  soon  as  the  bargain  is 
struck  is  the  rule  ;  ^  and,  even  if  the  seller  has  bound  himself 
to  make  delivery  upon  the  understanding  that  no  title  shall 
vest  in  the  buyer  until  the  thing  sold  is  paid  for,  a  cash  pay- 
ment will  be  exacted  from  the  buyer  concurrent  with  delivery, 
according  to  the  universal  presumption.^  In  the  former  in- 
stance, the  buyer  ought  not  to  wait  until  a  demand  is  made 
upon  him  for  the  price ;  for  as  it  is  his  duty  to  fetch  the 
goods  from  the  seller's  premises  within  a  reasonable  time, 
so  ought  he,  at  the  same  time,  to  offer  that"  payment  without 
which  he  can  have  no  right  to  remove  them.^  In  the  latter 
instance,  payment  and  delivery  being  in  the  nature  of  mutual 
conditions  precedent  or  concurrent,  the  tender  of  the  goods 
after  the  manner  agreed  upon  serves  itself  as  a  demand  of 
their  price.*  Where,  however,  provision  is  made  that  the 
price  shall  be  payable  only  after  some  formal  demand  or 
notice,  the  buyer  should  be  allowed  a  reasonable  time  both 
for. getting  his  notice  and  for  complj^ng  with  it.® 

§  413.  The  Same  Subject ;  Time  and  Manner  of  Payment. 
—  The  time  and  manner  of  the  buyer's  performance  of  this 
obligation  to  pay  the  price  must,  however,  depend  greatly 
upon  the  natural  sequence  of  mutual  stipulations  in  the  con- 
tract.    Thus,  under  a  sale  of  marble  which  provides  for  a 

1  Story  Sales,  §  403  ;  Benj.  Sales,  52  111.  491 ;   Cassell  v.  Backraok,  42 

bk.  4,  pt.  3,  c.  2  ;  supra,  §  235  ;  Mar-  Miss.  66  ;   Goldsmith  v.  Bryant,  26 

tineau  v.  Kitohing,  L.   K.  7   Q.  B.  Wis.  34. 
436.  '  Supra,  §§  384,  403. 

"  Supra,  §  292  ;    Farlow  ».  Ellis,  *  Supra,  §  292. 

15  Gray,  29 ;  Hammett  v.  Linneman,  ^  Brighty    v.   Norton,  3  B.   &  S. 

48  N.  Y.  399  ;  Brehen  v.  O'Donnell,  305 ;  Massey  v.  Sladen,  L.  E.  4  Ex. 

34  N.  J.  L.  408 ;  Metz  v.  Albreoht,  13. 
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measurement  to  be^  stated  at  length,  at  tlie  seller's  instanoe, 
the  payment  to  be  based  upon  this  statement,  the  buyer  is 
not  bound  to  pay  or  tender  payment  for  the  marble  before 
the  statement  is  presented ;  and  for  the  seller's  failure  to 
measure,  and  make  the  statement,  he  may  sue  as  for  breach 
of  contract.^  On  the  other  hand,  when  the  buyer  himself 
fixes  a  time  to  call  for  the  selection  and  delivery  of  the  chat- 
tels, to  which  the  seller  assents,  he  should  not  come  for  them 
at  that  date  without  being  prepared  to  pay  cash  in  full,  as 
otherwise  his  later  tender  of  the  price  may  be  refused.^ 
Where  the  contract  fixes  no  time  of  payment,  the  seller 
agreeing  to  deliver  for  a  certain  price,  the  buyer  should 
be  prepared  to  pay  on  demand  at  the  time  of  delivery.^ 

Cash  payment  on  tender  of  the  bill  of  lading,  duly  indorsed 
over  so  as  to  pass  the  property,  is  sometimes  the  stipulated 
mode.* 

§  414.  The  Same  Subject ;  Payment  by  Instalments.  —  An 
entire  contract,  though  involving  part  deliveries,  does  not 
oblige  the  buyer  to  make  payment  until  the  seller  has  de- 
livered or  tendered  the  entire  quantity ;  with  this  reserva- 
tion, of  course,  that  the  buyer  takes  care  not  to  so  finally 
accept  goods  tendered  in  part  performance  as  to  bind  him- 
self for  a  corresponding  priee.^  Nor  can  a  buyer,  by  offering 
part  payment  under  an  entire  contract,  claim  an  equivalent 
portion  of  the  goods^  though  they  happen  to  be  divisible.* 
But  that  which  at  first  glance  might  be  mistaken  for  an  en- 
tire contract  is  frequently  found  to  be  an  aggregate  of  sep- 
arate bargains,  each  with  its  attendant  liabilities.'^  Where 
this  is  the  case,  the  buyer  is  bound  to  punctual  payment  for 
each  lot ;  and  it  is  even  held  that,  the  sellej  thus  entitled  to 


1  Lowry  v.  Barelli,   21   Ohio  St.  *  Sanders  v.  Maclean,  11  Q.  B.  D. 

324.    And  see  supra,  §  293.  327. 

^  Beauohamp  v.  Archer,  58  Cal.  ^  Qxendale  v.  Wetherell,  9  B.  &  C. 

431.     And  this,  notwithstanding  the  386 ;  supra,  §§  390,  410. 
buyer  had  previously  advanced  part  ^  story  Sales,  §  403. 

of  the  price  under  an  entire  contract.  '  See  Couston  v.  Chapman,  L.  R. 

lb.    And  see  next  section.  2  Sc.  App.  250 ;  Veerkamp  v.  Hul- 

8  Brandon  Man.  Co.  v.  Morse,  48  bard  Co.,  58  Cal.  229. 
Vt.  322. 
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his  pay  for  each  delivery  does  not  waive  his  right,  but  may 
treat  the  contract  as  broken  by  a  single  failure  to  make  pay- 
ment upon  tender  of  delivery,  although  he  has  repeatedly 
delivered  loads  without  payment,  and  has  given  the  buyer 
no  notice  of  his  intention  to  insist  upon  the  terms  of  the 
bargain.  1 

§  415.  Payment  in  Cash,  with  Risks  of  Delivery,  etc.  —  We 
have  shown  that  where  a  legal  transfer  of  property  right  in 
a  chattel  has  taken  place,  although  the  thing  be  destroyed 
before  it  reaches  the  buyer,  he  is  responsible  for  the  price ; 
and  that  the  same  consequences  must  ensue  wherever  the 
buyer  assumes  the  risks  of  delivery.  So,  too,  if  the  buyer 
has  paid  cash  in  advance  of  delivery,  he  cannot,  under  such 
circumstances,  claim  to  recover  it.^  It  matters  not  that  the 
goods  are  still  in  the  seller's  possession,  save  so  far  as  this 
may  aid  in  proving  that  property  had  not  yet  passed  under 
the  contract  as  mutually  intended,  or  that  the  seller  as  a 
bailee  was  culpable ;  for,  when  a  transfer  of  property  has 
taken  place,  the  seller's  possession  is  only  that  of  bailee  for 
the  buyer,  aud  his  liability  a  limited  one  accordingly.^ 

§  416.  Rules  as  to  Cash  Payment  applied ;  Tender,  etc.  — 
The  buyer's  common  obligation  to  pay  cash  is  capable  of 
being  varied  by  circumstances,  according  to  the  different 
shades  of  intent  in  a  contract.  Not  payment  alone  relieves 
him  from  responsibility,  but  a  tender  of  what  is  due  will  suf- 
fice ;  and  as  to  payment  and  tender  under  a  sale,  we  are  led 
to  apply  constantly  the  ordinary  rules  as  between  debtor  and 
creditor.*  Payment  should  be  made  under  the  seller's  direc- 
tions, and  in  the  manner,  and  with  the  precautions,  which  he 
may  have  chosen  to  prescribe.  To  guard  himself  against 
liability  to  loss  in  transmitting  what  is  due,  the  buyer  should 

1  Gardner  v.  Clark,  21  N.  Y.  399.  L.  R.  5  Ex.  165 ;  7  Ex.  98 ;  Marti- 
But  great  laxity  in  carrying  out  such  neau  v.  Kitching,  L.  E.  7  Q.  B.  436 ; 
a  bargain  might  go  to  show  that  the  Phillips  v.  Moor,  71  Me.  78 ;  54  "Wis. 
parties  had  mutually  consented  to  389. 

modify  the  original  terms  of  the  con-  ^  See  supra,  §  400. 

tract.  *  See  1  Soh.  Pers.  Prop.  §§  365- 

2  Supra,  cs.  2,  3 ;  Eugg  v.  Minett,  374. 
11  East,  210;    Castle  v.  Playford, 
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not  send  through  the  mail  when  he  is  requested  to  send  hy 
express;  nor  by  ordinary  letter,  when  a  registered  letter  is 
called  for ;  nor  by  any  unusual  conveyance  involving  extra 
risks,  without  direction :  and,  whenever  exact  compliance 
with  the  seller's  orders  is  impossible,  he  should  tell  him  so, 
and  get  a  change  of  direction,  rather  than  employ  any  more 
hazardous  course  of  transmission.^  Payment  of  a  debt  is  not 
proved  merely  by  showing  that  the  amount  was  duly  depos- 
ited in  the  post-office,  directed  to  the  creditor,  unless  that 
mode  was  authorized  by  the  creditor  expressly,  or  by  impli- 
cation from  the  contract  and  the  usual  course  of  dealing; 
but  the  risk  continues  the  vendor's  until  the  money  is  duly 
received  at  its  place  of  destination.^  But  a  tender  of  cash 
payment  for  goods  sold  is  usually  made  to  the  seller  or  his 
agent  on  the  spot  where  the  buyer  is  bound  to  accept  them  ; 
acceptance  and  payment  being  simultaneous  acts,  and  the 
seller  or  his  representative  putting  himself  before  the  buyer 
to  receive  what  is  due  him.  The  time  and  place  of  payment 
are,  therefore,  easily  fixed  in  the  majority  of  cash  sales. 
Should  the  buyer  have  agreed  to  pay  at  any  particular  time 
or  place,  his  undertaking  will  be  construed  after  the  same 
fashion  as  the  seller's  promise  to  deliver ;  ^  and  he  will  be 
bound  strictly  to  perform  as  promised. 

A  tender  of  money  should  be,  as  we  have  seen,  in  the  law- 
ful coin  of  the  country,  or  such  paper-money  as  the  constitu- 
tion and  laws  may  have  legalized  for  that  purpose :  but  a 
tender  in  bank-notes,  or  even  foreign  money,  will  answer,  if 
not  objected  to  at  the  time ;  and  the  buyer's  check  is  fre- 
quently accepted  in  payment,  on  the  supposition  that  it  will 
be  duly  honored  at  the  bank  on  which  it  is  drawn.*    But 

1  Williams  v.  Carpenter,  36  Ala.  *  1  Soh.  Pers.  Prop.  §§  365,  867 ; 
9 ;  Benj.  Sales,  bk.  4,  pt.  3,  c.  2  ;  Hallowell  Bank  v.  Howard,  13  Mass. 
Gordon  v.  Strange,  1  E?.  477  ;  Caine  234  ;  Pickard  v.  Bankes,  13  East,  20  ; 
V.  Coulson,  1  H.  &  C.  764.  Ehrensperger   v.  Anderson,    3    Ex. 

2  lb. ;  Gumey  v.  Howe,  9  Gray,  148 ;  Legal  Tender  Cases,  12  Wall. 
404.  457 ;  Juilliard  v.  Greenman,  110  U. 

8  Bac.  Abr.  Tender,  B.   2 ;   Mc-  S.   421 ;  Polyglass  v.  Oliver,  2   Or. 

Clartey  v.  Gokey,  31  Iowa,  505 ;  su-  &  J.  65 ;   Benj.  Sales,  bk.  4,  pt.  3, 

pra,    §§    385,    386 ;    Beauohamp   v.  o.  2. 
Archer,  58  Cal.  431. 
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parties  may  expressly  agree  that  payment  shall  only  be  made 
in  coin  of  a  certain  kind,  or  in  a  certain  commodity. ^  The 
exact  amount  due  should  be  tendered,  —  that  is  to  say,  an 
amount  of  money  equal  to  the  price  of  the  goods  ;  ^  not  less 
than  the  proper  amount,  under  any  circumstances,  save  that 
one  who  owes  several  distinct  debts  may  always  make  a  ten- 
der sufficient  for  any  one  of  the  debts  he  chooses  to  specify.^ 
But  a  tender  of  more  than  the  amount  due  is  good,  on  the 
maxim  that  the  greater  always  contains  the  less,  though  not 
to  the  extent  of  putting  an  unwilling  creditor  to  the  trouble 
of  making  change ;  since  it  is  the  debtor,  and  not  the 
creditor,  who  has  that  duty  to  perform.*  A  tender  of  a 
gross  sum  due  on  several  demands,  without  designating  the 
amount  tendered  upon  each,  is  sufficient.^ 

This  duty  of  payment  or  tender  on  the  buyer's  part  is 
subject  to  the  qualifications  usually  attendant  upon  the  per- 
formance of  a  condition  precedent.^  A  legal  tender,  strictly 
speaking,  requires  the  production  of  the  money  in  the  seller's 
presence ;  and  yet  the  latter's  conduct  may  amount  to  a 
waiver  of  its  production,  and  so  exonerate  from  strict  per- 
formance a  buyer  who  has  done  all  that  the  case  fairly  ad- 
mitted. The  cases  are  quite  numerous  as  to  what  is  or  is 
not  a  sufficient  waiver  of  full  tender  on  the  creditor's  part. 
They  establish  that  a  debtor  must,  in  general,  not  only  have 
the  money  about  him,  but  actually  produce  it  before  the 
seller ;  that  it  is  not  enough  for  some  one  else  to  have  the 
money  who  can  readily  be  summoned,  nor  that  the  debtor 

1 1  Sch.  Pers.  Prop.  §  340 ;  Legal  =  lb. ;  Thetfordu.  Hubbard,  22  Vt. 

Tender  Cases,  12  "Wall.  457  ;  ib.  687.  440. 

There  might  be  a  barter  Instead  *  Benj.  Sales,  bk.  4,  pt.  3,  c.  2 ; 
of  a  strict  sale.     Or,  again,  the  price  Dean  v.  James,  4  B.  &  Ad.  546 ;  Wat- 
might  be   payable  partly  in    other  kins  v.  Eobb,  2  Esp.  711. 
chattels  and  partly  in  money.     Su-         ^  Thetford  v.  Hubbard,  22  Vt.  440. 
pra,  §  211 ;  Cummings  v.  Dudley,  60          "  Dickinson  v.  Shee,  4  Esp.  68 
Cal.  383.    Sometimes  a  buyer  may  Leatherdale  v.  Sweepstone,  3  C.  &  P, 
agree  as  part  payment  to  assume  cer-  342  ;  Hazard  v.  Loring,  10  Cush.  267 
tain  debts  of  the  seller.    Sonstiby  v.  Searight  v.  Calbraith,  4  Ball.  325 
Keeley,  11  Fed.  Rep.  578.  Bakeman  v.  Pooler,  15  Wend.  637 

2  See  1  Sch.  Pers.  Prop.  §§  365,  Sargent   v.  Graham,   5  N.   H.   440 

366 ;  1  Smith  Lead.  Cas.  439 ;  Dixon  Knight  v.  Abbott,  30  Vt.  577. 
V.  Clarke,  5  C.  B.  365. 
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has  it  in  his  own  pocket.  The  sight  of  money  will  often 
tempt  a  hesitating  creditor  to  yield  ;  and  hence,  if  the  cor- 
rect sum  in  cash  can  be  sho.wn  him  in  such  a  manner  that 
the  creditor  may  examine  and  ^count  it  over,  the  debtor 
should  not  stop  short  of  so  producing  it  before  him ;  though 
it  would  be  for  the  creditor,  and  not  for  the  debtor,  to  count 
it  over,  and  verify  the  amount.  Where  the  money  is  con- 
tained in  a  bag,  purse,  or  package,  which  requires  to  be 
opened,  it  is  safer  for  the  buyer  to  open  it,  and  bring  forth 
the  contents,  in  order  that  the  tender  may  be  full  at  all 
points  ;  and,  if  he  does  not  show  plainly  just  what  he  has, 
he  should,  at  any  rate,  state  its  amount.  But  where  the 
creditor  checks  the  tender  by  positively  refusing  to  take  the 
money,  or  by  leaving  the  buyer's  presence,  the  debtor  hav- 
ing done  all  he  reasonably  could,  meanwhile,  by  making, 
known  his  purpose  and  beginning  to  execute  it,  the  actual 
production  of  the  money  wUl  be  dispensed  with,  and  the 
debtor  becomes  entitled  to  the  legal  advantage  of  a  tender.^ 
So  may  a  waiver  of  full  tender  be  inferred  where  the  seller 
refuses  to  take  the  sum  which  is  offered  him,  and  requires 
costs  or  other  additional  charges  to  be  added  which  the 
debtor  is  under  no  obligation  to  pay.^ 

§  417.  The  Same  Subject.  —  A  tender,  to  be  good,  must 
be  free  from  all  superfluous  conditions  or  qualifications  to 
which  a  creditor  might  rightfully  object.  Thus  a  debtor  can- 
not insist,  according  to  some  authorities,  that  the  creditor 
shall  admit  in  receiving  the  amount  tendered  him  that  noth- 
ing more  is  due,  or  give  an  acquittance  in  full  of  all  de- 
mands; nor,  indeed,  would  it  be  essential  for  the  buyer's 
own  protection,  in  making  the  payment,  that  the  receipt 
should  be  in  full.^  But  the  debtor  may  exclude  any  harsh 
legal  presumption  against  himself  by  his  method  of  tender- 

1  Breed  v.  Hurd,  6  Pick.  356  ;  «  Eckstein  v.  Keynolds,  7  Ad.  & 
Douglas  V.  Patrick,  3  T.  R.  683;  E.  80;  Bowen  d.  Owen,  11  Q.  B.  130; 
Alexander  v.  Brown,  1  C.  &  P.  288  ;  Hepburn  v.  Auld,  1  Cr.  321 ;  Brook- 
Wlieeler  v.  Knaggs,  8  Ohio,  169 ;  lyn  Bank  v.  DeGrauw,  23  Wend.  342 ; 
Thorne  v.  Mosher,  5  C.  E.  Green,  267.  Richardson  v.  Boston  Chemical  Lab- 

2  See  Ashburn  v.  Poulter,  35  Conn,  oratory,  9  Met.  42. 
658. 
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rag  :  he  may  say,  without  insisting  upon  an  acknowledgment 
from  the  other  party,  that  he  tenders  this  in  full  of  aU  de- 
mands.^ So,  too,  is  a  tender  good,  though  accompanied  by 
a  protest  that  the  amount  paid  was  not  lawfully  due.^  It 
would  appear,  too,  notwithstanding  the  adverse  attitude  of 
some  of  the  earlier  decisions,  that  the  debtor  has  a  right  to 
request  a  receipt  for  what  he  pays  orer.^  But  the  right  to 
require  a  receipt  might  depend  upon  circumstances.  Large 
sales  of  personal  property,  as,  for  instance,  of  a  cargo  of 
merchandise,  are  often  accompanied  by  invoices  and  other 
vouchers  which  are  transferable  upon  receipt  of  payment : 
in  small  sales  by  retail,  delivery  of  the  goods  will  often  suffi- 
ciently show  that  the  cash  has  been  paid ;  while,  again,  it  is 
quite  customary  in  a  sale  to  give  the  buyer  a  biU  of  items 
which  the  seller  receipts  at  the  foot  upon  getting  his  money. 
The  object  of  a  tender  is  to  relieve  the  buyer  from  the 
imputation  of  default,  and  to  save  all  possible  accruing  dam- 
ages and  interest;  not,  of  course,  to  avoid  the  liability  of 
ultimately  paying  the  principal  sum.  It  means,  in  a  sale, 
that  the  buyer  admits  himself  bound  to  pay  a  certain  amount 
in  discharge  of  the  seller's  claim,  and  no  more.  Hence,  if 
his  tender  is  once  refused,  the  debtor  must  hold  himself  still 
ready  to  pay  over  whenever  the  creditor  finally  concludes  to 
accept  the  sum  offered,  and  demands  it  at  any  reasonable 
time  or  place.*  If  suit  be  brought  for  the  price,  the  practice 
is  to  pay  the  money  into  court,  and  abide  by  the  result  of 
the  trial.®  Meantime  the  buyer  may  keep  it,  or  put  it  on 
deposit ;  though  it  should  be  added,  that  he  cannot  compel 
the  creditor  to  look  to  any  depositary  for  the  money,  but 
must  charge  himself  with  the  duty  of  fetching  it.  If  the 
debtor,  upon  the  creditor's  subsequent  reasonable  demand, 

i-Eobinson  v.  Ferraday,  8  C.  &  P.  Stat.  16  &  17  Vict.  c.  59,  §§  3,  4  ; 

752 ;   Bull  v.  Parker,  1  Q.  B.  409 ;  Benj.  Sales,  bk.  4,  pt.  3,  o.  2.    See 

Bowen  v.  Owen,  11  Q.  B.  130.     But  Richardson  v.  Jackson,  8  M.  &  W. 

see  Sutten  v.  Hawkins,  8  C.  &  P.  259.  298  ;  Wood  v.  Hitchcock,  20  Wend. 

2  Scott   V.   Uxbridge  R.   R.  Co.,  47. 
L.  R.  1  C.  P.  596.  *  Town  v.  Trow,  24  Pick.  168. 

'  In  England,  the  point  is  settled  °  See  James  v.  Vane,  2  £.  &  E. 

by  legislation  in  the  buyer's  favor.  883. 
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does  not  pay  or  tender  what  is  due,  lie  will  lose  the  benefit 
of  his  previous  tender.^ 

The  result  may  be  modified  in  a  given  case  by  the  acts 
and  conduct  of  the  parties.  Thus,  payment  is  good  where 
the  person  to  whom  it  is  made  refuses  to  accept,  if  the  money 
is  left  with  him  against  his  wish,  and  he  afterwards  refuses 
to  give  it  up.2  But  the  debtor  should  see  that  his  tender  is 
accepted  as  he  made  it,  if  at  all ;  for  if  one  tenders  to  his 
creditor  a  sum  of  money  in  fiill  of  all  legal  claims  which  the 
latter  may  have  against  him,  and  the  creditor  receives  it, 
protesting  that  it  is  not  enough,  but  that  he  will  pass  it  to 
the  debtor's  credit  upon  account,  the  debtor,  by  not  dissent- 
ing to  this  mode  of  acceptance,  remains  liable  still  for  what- 
ever the  creditor  may  afterwards  recover  against  him  in 
excess  of  the  amount  tendered.^ 

§  418.  Payment  by  a  Present  Adjustment  not  in  Cash;  Vari- 
ous Modes.  —  (2d.)  As  to  payment  by  a  present  adjust- 
ment not  in  cash.  By  paying  in  whatever  circulates  as 
money,  the  intention  manifested  is  to  make  a  cash  adjust- 
ment for  the  goods :  and  so  substantially  is  it  when  the 
buyer  gives  an  ordinary  check ;  for  this  is  merely  a  conven- 
ient method  of  effecting  the  same  practical  result.*  But 
when  a  bill  or  note  is  given,  there  is  no  cash  adjustment  of 
the  price;  either  the  instrument  stands  as  a  postponement 
of  payment,  or  its  accepted  substitute.^  Which  of  these  it 
shall  be  is  always  a  question  of  intention.  Now,  a  buyer 
may  give  his  own  note  simply,  or  his  note  strengthened  by 

^  Town  t>.  Troiy,  24  Pick.  168  ;  fairly  allowed  at  large  business  oen- 

Middlesex  v.  Thomas,  5  C.  E.  Green,  tres.    See  Bass  v.  White,  65  N.  Y. 

39.  565.    Such,  however,  is  not  the  in- 

"  Rogers  v.  Eutter,  11  Gray,  410.  variable  rule,  especially  in  places  re- 

8  Gassett  v.  Andover,  21  Vt.  342.  mote  from  banks.    And  the  tender 

As  to  application  of  payments,  see  1  of   another   person's    check   stands 

Sch.  Pers.  Prop.  §  371.  somewhat    on    the    footing    of   the 

*  1  Soh.  Pers.  Prop.  §  367.     The  tender  of  another  person's  note.    It 

contract,  interpreted  in  the  light  of  is,  of  course,  no  proper  tender,  per  se. 

sound  usage,  may  determine  as  to  See  Beauchamp  v.  Archer,  58  Cal. 

whether  one's   check  is  good  pay-  431  ;  post,  §  420. 

ment.     Where  the  buyer's  cheek  is  '1  Sch.  Pers.  Prop.  §  367  ;  Gary 

refused  on  delivery  by  the  seller,  a  v.  Bancroft,  14  Pick.  315  ;  Ward  v. 

reasonable  time  to  get  the  cash  is  Smith,  7  Wall.  447. 
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indorsement  or  other  security,  or  some  one  else's  note ;  and 
a  similar  principle  applies  to  a  bill  of  exchange;  each  of 
which  three  modes  should  be  distinguished  when  we  treat 
of  adjusting  the  price. 

§  419.  Buyer's  Own  Note  or  Acceptance,  -whether  Absolute 
or  Conditional  Payment.  —  Where  a  buyer  gives  his  own  note, 
or  accepts  the  bill  which  the  seller  has  drawn  against  the 
goods,  and  the  goods  are  thereupon  delivered  up,  the  pre- 
sumption of  the  common  law  would  be  that  the  seller  takes 
the  instrument,  not  by  way  of  absolute  discharge  of  the 
price,  but  as  a  postponement  of  payment  only ;  the  result  of 
which  is  that  the  seller's  right  to  sue  for  the  price  revives 
on  the  non-payment  of  the  paper  at  maturity.^  But  in  some 
States  the  rule  is,  that,  where  one  indebted  gives  his  note 
or  acceptance  for  the  debt,  there  is  primd  fade  an  absolute 
payment  made  to  the  creditor. ^ 

There  is,  however,  never  more  than  &  primd  facie  presump- 
tion ;  and  any  presumption,  on  the  one  side  or  the  other,  may 
be  rebutted  by  evidence  that  the  parties  intended  otherwise.^ 
It  is  a  reasonable  custom,  well  established  to  be  sure,  that 
where  one  sells  upon  a  long  credit,  and  for  a  large  amount, 
the  buyer  shall  give  him  his  note  for  the  price  ;  this  being 


1 1  Soh.  Pers.  Prop.  §  369  ;  Benj;  Bush,   21   Pick.  230  ;    1   Soh.  .Pers. 

Sales,  bk.  4,  pt.  3,  o.  2  ;  Owenson  v.  Prop.  §  369 ;  Melledge  v.  Boston  Iron 

Morse,  7T.R.64;  Griffiths  ».  Perry,  Co.,  5  Cush.  158;  Ferry  v.  Baxter, 

1  E.  &  E.  680 ;  Story  Sales,  §  219.  13  Vt.  452  ;  Paine  v.  Dwinel,  53  Me. 

This  is  the  rule  in  England ;   also  in  52  ;   Ward  v.  Bourne,  56  Me.  161  ; 

New  York,  New  Jersey,  and  many  Smith  v.  Bettger,  68  Ind.  254 ;  Mata- 

other  American  States.    lb. ;  2  Chitty  see  v.  Hughes,  7  Oreg.  39.    Maine, 

Contr.  11th  Am.  ed.  1135  and  notes.  Vermont,  Massachusetts,  and  Indiana 

See  Middlesex  v.  Thomas,  5  C.  E.  are  among  the  States  which  are  com- 

Green,  39 ;  Smith  ».  Miller,  43  N.  Y.  mitted  to  this  rule.    In  other  States, 

171 ;  Archibald  v.  Argall,  53  111.  307  ;  such  as  Rhode  Island,  it  is  stated  to 

Nat.  Bank  1).  Bigler,  83  N.  Y.  51 ;  76  be  a  question  of  fact.    11  R.  I.  617. 

N.  Y.  521  ;  Brown  v.  Olmsted;   50  As  this  i-ule  of  presumption  is  stated 

Cal.  162 ;  Walsh  v.  Lennon,  98  111.  with   reference  to  debts   generally, 

27 ;  Matteson  v.  Ellsworth,  33  Wis.  and  not  payment  of  price  only,  and 

488 ;  Bragman  v.  McGuire,  32  Ark.  the  doctrine  itself  shifts  readily,  the 

733.    See    also    Supreme    Court    of  reader  should  carefully  consult  the 

United  States    in    Kimball,  The,  3  general  authorities  of  his  own  State 

Wall.  37.  on  this  point. 

2  Story  Sales,  §  219 ;  Fowler  v.  »  1  Sch.  Pers.  Prop.  §  369. 
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no  more  onerous  to  an  honest  buyer,  while  positively  advan- 
tageous to  the  seller  in  affording  written  proof  of  the  debt, 
and  giving  him  something  upon  which  he  may  raise  the 
money  elsewhere.^  But,  since  we  are  regarding  intention, 
the  effect  of  giving  such  a  note  or  bill  may  be  shown  in  any 
case  to  mean  that  the  buyer  will  be  no  longer  liable  for  the 
price  of  the  goods,  although  he  may  still  be  liable  on.  the  in- 
strument, or,  again,  to  mean  the  reverse;  and  among  cir- 
cumstances which  lead  to  the  former  conclusion,  or,  in  other 
words,  warrant  the  inference,  that  payment  was  meant  to  be 
absolute,  and  not  conditional,  is  the  fact  that  the  buyer  had 
offered  to  give  his  time  note  for  the  price,  or  pay  cash  less 
discount,  and  the  seller  chose  the  former  in  preference.^  In 
any  event,  the  seller  is  bound  to  account  for  the  instrument 
he  has  taken,  so  as  to  save  the  buyer  harmless,  before  he  can 
recover  for  his  price  ;  *  and  any  holder  must  take  the  proper 
steps  for  presentment  on  maturity,  so  as  not  to  endanger  the 
rights  of  the  buyer  with  reference  to  other  parties,  else  the 
instrument  may  operate  as  absolute  payment.* 

If  a  buyer  adjusts  the  price  by  giving  his  note  or  acceptance 
with  security,  it  is  still  a  matter  of  evidence  whether  this  was 
taken  by  the  seller  as  an  absolute  or  a  conditional  payment ; 
but  the  former  might  well  be  presumed.  One  mode  of  en- 
larging the  buyer's  obligation  to  pay  the  price  is  by  giving 
negotiable  paper  on  which  is  the  name  of  some  other  party.^ 
The  seller  must  here,  as  before,  pursue  his  rights  so  as  not 
to  deprive  the  buyer  of  his  own  remedies  against  others,  nor 
subject  him  to  special  risks  beyond  what  he  had  agreed  to 
assume.* 

A  mode  of  payment  not  uncommon  in  England,  where  a 
large  quantity  is  to  be  delivered  by  instalments,  is  for  the 

1  See  "Whitney  v.  Eaton,  15  Gray,  268 ;  Middlesex  v.  Thomas,  6  C.  E. 
225.  Green,  39  ;  Story  Sales,  §  434. 

2  Cowasjee  v.  Thompson,  5  Moore,  ^  Sard  v.  Rhodes,  1  M.  &  W.  153 
P.  C.  166.  Camidge  v.  Allenby,  6  B.  &  C.  373 

«  Price  V.  Price,  16  M.  &  W.  232 ;  Mehlberg  v.  Fisher,  24   Wis.  607 

Bunney  v.  Poyntz,  4  B.  &  Ad.  568.  Peacock  v.  Pursell,  14  C.  B.  n.  s, 

*  See  Camidge  ».  Allenby,  6  B.  &  728 ;  Rice  v.  Andrews,  32  Vt.  691. 
C.  373  ;  Mehlberg  v.  Fisher,  24  Wis.  ^  lb. 

607 ;  Hopkins  v.  Ware,  L.  R.  4  Ex. 
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buyer  to  accept  tlie  seller's  time  drafts  against  inspectors' 
and  wharfingers'  certificates,  showing  that  the  goods  are  ready 
for  shipment.  In  such  cases,  the  seller  may  require  the 
buyer's  acceptance  as  a  condition  precedent  or  concurrent  to 
giving  the  certificate.^ 

§  420.  Adjustment  of  Price  'where  a  Third  Party's  Obligation 
is  given.  —  An  adjustment  of  the  price  by  another  party's  bill, 
note,  or  other  obligation,  follows  much  the  same  course  as 
sales  for  a  price  payable  in  stock,  clothing,  and  the  like  com- 
modities ;  the  giving  of  such  equivalent  amounting  to  absolute 
payment  in  most  instances.^  A  negotiable  note  thus  taken 
is  at  all  events  primd facie  evidence  of  payment.*  Wherever 
securities  thus  given  turn  out  to  be  forged  or  counterfeit,  the 
seller  can  rescind  the  adjustment,  on  the  ground  that  the 
consideration  has  failed  ;  and  if,  though  genuine,  they  were 
worthless,  and  the  buyer  knew  them  to  be  so,  the  imputation 
of  fraud  might  afford  relief  in  like  manner.*  And,  since  the 
question  of  payment  must  still  be  viewed  in  the  light  of 
mutual  intention,  even  the  buyer's  good  faith  in  passing  over 
a  worthless  security  will  not  always  cause  the  transaction  to 
stand  as  a  satisfaction  of  the  debt.^  But  the  buyer's  rights 
must  still  be  respected,  whatever  the  character  of  the  adjust- 
ment ;  and  if  the  creditor  fails  to  exercise  due  diligence  in 
collecting  the  security,  or  to  give  such  notice  to  the  buyer 
as  may  enable  him  to  pursue  his  legal  remedies  against  the 
parties  liable  thereon,  the  buyer  will  be  relieved  from  further 
obligation ;  for  either  the  seller  took  the  instrument  in  ques- 
tion absolutely  and  as  a  full  equivalent  of  the  price,  or  else, 
receiving  it  conditionally,  he  thus  discharges  the  buyer  by 
his  own  laches.® 

1  Gunn  v.  Bolcklow,  L.  R.  10  Ch.  supra,  §  318 ;  Goodrich  v.  Tracy,  43 
491.  Vt.  314. 

2  See  Humaston  v.  American  Tele-  '  See  Roberts  v.  Fisher,  43  N.  Y. 
graph  Co. ,  20  Wall.  20 ;  supra,  §  212  ;  159,  where  the  note  of  a  party  already 
Wise  V.  Chase,  44  N.  Y.  337 ;  Read  insolvent  was  given ;  Weddigen  v. 
V.  Hutchinson,  3  Camp.  352  ;  Gidney  Boston,  &o.  Fabric  Co.,  100  Mass. 
V.  Altman,  27  Mich.  226 ;  Hale  ».  422,  the  case  of  a  third  person's 
Hays,  54  N.  Y.  389.  worthless  check.    Cf .  Wright  v.  Law- 

'  Ely  V.  James,  123  Mass.  37.  ton,  37  Conn.  167  ;  supra,  §  418. 

*  1  Sch.  Pers.  Prop.  §§  462,  470 ;  »  Camidge  v.  AUenby,  6  B.  &  C. 

373 ;  Smith  v.  Mercer,  L.  R.  3  Ex.  61. 
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Where  a  seller  has  agreed  to  receive  the  notes  of  a  third 
party  in  payment  for  the  goods  sold,  he  is  not  bound  to  de- 
liver up  the  goods  upon  tender  of  the  notes  if  such  third 
party  has  become  meanwhile  insolvent.^  The  case  is  some- 
what analogous  to  that  of  lien  or  stoppage  in  transitu  against 
an  insolvent  buyer.^ 

§421.  Compound  or  Optional  Adjustment;  Miscellaneous 
Points. —  The  adjustment  of  price  agreed  upon  maybe  partly 
in  cash,' and  partly  on  credit ;  or  it  may  have  been  optional 
as  between  the  two  modes  on  either  side.*  So  may  a  sale  be 
made  with  the  price  payable  partly  in  cash  and  partly  in 
notes ;  this,  too,  being  left  optional  or  not ;  according  to  the 
facts.*  But,  whatever  the  mode  adopted  for  absolute  or  for 
conditional  payment,  the  buyer  is  bound  to  perform  strictly  as 
he  has  agreed  to  do  ;  otherwise  the  seller's  remedies  are  left 
open  for  recovering  without  delay  the  full  contract  price.^ 
The  rule  of  negotiable  paper  here  finds  expression ;  and 
where  the  buyer  is  primarily  liable  on  an  instrument,  and  has 
lost  no  recourse  against  others  nor  incurred  special  hazard  by 
the  seller's  acts  with  reference  to  the  security  given,  he  can- 
not set  up  the  seller's  laches  to  prevent  the  enforcement  of 
his  own  express  obligation.® 

Payment  in  fine  may  be,  under  mutual  agreement,  made  in 
specific  articles,  as  representing  the  price  ;  and  here  the  price 
fixed  upon  appears  to  be  what  a  court  wiU  consider  in  case 
of  suit  for  default.^ 

§  422.    Sales  on  Credit;  General  Rules  stated. —  (3d.}  As 

1  Benedict  v.  Field,  16  N.  Y.  595.  made  on  an  adjustment  by  bills  at 
And  see  Chalmers,  Ex  parte,  L.  R.  8  two  and  four  months,  Lord  EUen- 
Ch.  289.  borough  once  held  that  the  seller  was 

2  See  0.  14,  post ;  supra,  c.  4.  bound  to   accept   the    bills  offered 
'  Rugg  V.  Weir,  16  C.  B.  n.  s.  471 ;     within  a  reasonable  time ;  and  that 

Gray  v.  White,  108  Mass.  228.  five  days  was  a  period  unreasonably 

*  Gray  v.  White,  108  Mass.  228.  long  for  that  purpose.    Hodgson  v. 

5  Rice  V.  Andrews,  32  Vt.   691 ;  Davies,  2  Camp.  530.    The  mercan- 

Gray  v.  White,  108  Mass.  228;  Rugg  tile  expression  "approved  bills"  is 

V.  Weir,  16  C.  B.  n.  s.  471.  here  held  to  mean  bills  which  in  rea- 

°  See  Atkinson  v.  Handon,  2  A.  &  son  ought  to  be  approved  as  imob- 

B.  628 ;  Benj.  Sales,  bk.  4,  pt.  3,  c.  2.  jectlonable. 

And  see,  generally,  1  Sch.  Pers.  Prop.  '  Heywood  v.  Heywood,  42  Me. 

pt.  3,  OS.  7,  8.    Where  a  sale  was  229.    See  §§  211,  212. 
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to  sales  on  credit.  Here  the  mutual  understanding  is,  that 
the  buyer  shall  have  full  right  and  title  to  the  thing  sold,  and 
that  the  seller  shall  wait  for  his  pay.  Credit  may  be  given 
for  a  definite  or  for  an  indefinite  period,  in  which  latter  case 
a  reasonable  time  is  to  be  presumed  ;  and  it  may  either  rest 
in  an  express  agreement,  or  be  inferred  from  the  parties' 
course  of  dealing  and  other  circumstances.  As  the  giving  of 
credit  derogates  from  the  seller's  rights,  it  should  never  be 
presumed,  where  the  buyer  was  an  utter  stranger  to  him  ;  for 
the  foundation  of  credit  is  the  personal  confidence  which  the 
creditor  reposes  in  his  debtor's  honor  and  ability  to  pay  when 
the  time  comes  round.  As  to  sales  of  this  character,  delivery 
is  completed,  and  the  buyer  has  all  the  advantages  of  owner- 
ship :  but  he  is  not  obliged,  in  turn,  to  pay  before  the  expira- 
tion of  the  term  ;  and  if  he  gives  his  note  in  postponement 
of  payment,  by  way  of  evincing  the  length  of  the  term,  the 
seller  must  wait  till  the  time  runs  out  before  he  can  sue.^ 
Where  no  time  of  credit  definitely  fixed  by  express  agree- 
ment or  custom  can  clearly  be  shown,  payment  on  the  seller's 
demand  seems  to  be  the  legal  requisite  ;  in  which  case  the 
seller  should  put  the  buyer  in  default,  by  sending  his  bill  or 
other  notification  that  he  desires  settlement  for  the  goods, — 
a  course  prudent  in  any  case  of  expired  credit.  ^  The  buyer's 
duty  as  to  payment  or  tender,  on  the  lapse  of  his  term  of 
credit,  is  substantially  the  same  as  in  the  other  cases  we  have 
just  considered. 

If  the  seller  has  given  credit  conditionally,  — as,  for  in- 
stance, upon  the  buyer's  giving  him.  certain  periodical  accept- 
ances or  notes,  —  and  the  buyer  breaks  the  condition,  the 
consideration  for  the  credit  fails ;  and  the  seller  may  there- 
upon sue  at  once  for  his  price,  without  awaiting  the  expira- 
tion of  the  proposed  term  of  credit. ^  But  the  seller  may  in 
any  case,  by  waiving  exact  fulfilment  of  a  condition,  enlarge 


1  Story  Sales,  §§  236,  237,  403 ;  ^  See  Hodgson  v.  Davies,  2  Camp. 

Stedman  v.  Goooh,  1  Esp.  5  ;  Eugg  v.     530. 

Weir,  16  C.   B.  n.  s.  471 ;   Kioe  v  "  Eugg  v.  Weir,  16  C.  B.  n.  s.  471 ; 

Andrews,  32  Vt.  691.  Eice  v.  Andrews,  32  Vt.  691  ;  Story 

Sales,  §  434. 
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the  buyer's  opportunity  for  performance.^  Where  goods 
are  sold  on  credit,  a  notice  by  the  buyer  before  the  expiration 
of  the  credit  that  he  will  not  be  able  to  pay  does  not  waive 
the  credit  on  his  behalf.^ 

§  423.  Payment  through  Agent  of  Buyer  or  Seller.  —  Pay- 
ment may  be  made  through  agents  as  well  as  their  princi- 
pals ;  but  to  make  sure  that  one  has  authority,  as  the  seller's 
agent,  to  receive  the  price  or  modify  the  terms  of  payment, 
is  the  practical  difficulty.  One  who  acts  within  the  rea- 
sonable scope  of  his  powers  as  held  out  by  his  principal 
may  fitly  be  recognized  by  the  buyer,  where  the  latter  is 
not  aware  of  special  instructions  given  to  the  contrary ;  ^ 
even  if,  as  respects  the  principal  himself,  the  so-called 
agent's  acts  be  indefensible.  Thus  it  is  reasonably  safe 
for  the  buyer  who  calls  at  the  seller's  place  of  business  to 
make  payment  to  the  seller's  cashier  or  a  clerk  upon  the 
premises  apparently  invested  with  the  affairs  of  the  con- 
cern, but  not  to  a  mere  porter  or  errand-boy,  or  any  third 
person  the  buyer  may  happen  to  find  there ;  and,  if  the 
transaction  be  a  heavy  one,  he  ought  to  be  especially  care- 
ful how  he  pays  the  cash  to  any  one  but  the  seller  himself, 
or  some  one  manifestly  in  the  seller's  confidence  for  hand- 
ling money.  A  check  made  out  to  the  seller's  order,  and 
handed  over  in  adjustment  of  the  price,  might,  if  not  objected 
to,  clear  the  buyer  of  perplexity  when  dealing  with  doubtful 
third  parties.*  So,  too,  if  payment  be  demanded  at  the 
buyer's  own  door,  the  party  who  delivers  the  goods  may 
often  be  deemed  the  proper  party  to  receive  payment,  though 
not  necessarily,  since  men  are  chosen  to  deliver  because  of 
bodily  strength  ;  and  a  receipted  bill  of  parcels  for  the  price 
of  the  goods  can  hardly  fail  of  being  a  sufficient  credential 

1  See  Hutchings  v.  Hunger,  41  observed,  in  Kaye  v.  Brett,  that  if  a 
N.  Y."  155.  shopman,  who  is  authorized  to  re- 

2  Keller  v.  Strasbnrger,  90  N.  Y.  ceive  payment  over  the  counter  only, 
379.     See  post,  cs.  12,  13.  receives    money  elsevfhere  than  in 

'  See  Story  Agency,  §§  60,  209,  the  shop,  the  payment  is  not  good: 

226-228.  but  this  is,  of  course,  prim&  facie 

*  Kaye  v.  Brett,  5  Ex.  269 ;  Bar-  only ;   for  a  shopman  is  frequently 

rett  V.  Deere,  M.  &  M.  200  ;   Benj.  authorized  to  go  outside  to  collect 

Sales,  bk.  4,  pt.  3,  c.  2.    Farke,  B.,  bills  for  bis  employer. 
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empowering  him  whom  the  seller  may  have  sent  with  it  to 
receive  the  money ;  yet  any  special  restriction  of  authority 
which  is  brought  to  the  buyer's  notice  before  he  pays  must 
not  be  disregarded.  1  The  buyer's  tender  of  payment  after 
the  usual  manner  may  be  made,  in  any  event,  to  one  who  is 
the  duly  authorized  agent  of  the  seller ;  and,  even  though  the 
agent  denies  his  authority,  the  tender  wUl  be  good  for  all 
legal  purposes.^ 

§  424.  Rule  of  Payment  where  Brokers,  Factors,  etc.,  are 
employed.  —  Brokers,  factors,  and  attorneys  are  classes  of 
agents,  each  with  a  certain  understood  scope  of  employment 
which  the  law  of  agency  assumes  to  define.  They  are  not 
vested  in  all  respects  with  co-ordinate  powers  :  for  it  is  said 
that  a  factor  is  intrusted  with  the  goods,  and  so  may  give 
discharge  of  payment ;  while  a  broker  has  no  possession 
of  the  goods,  and  therefore  may  not.*  But  the  course  of 
employment  of  all  such  parties  wiU  vary  according  to  the 
temporary  local  usage ;  and  it  is  a  generally  received  opin- 
ion, that,  where  an  agent  has  by  law  a  lien  upon  the  property 
in  his  possession,  payment  to  the  principal  will  not  absolve 
the  buyer  from  liability  to  satisfy  the  agent's  lien.*  There 
is  some  conflict,  in  the  adjudged  cases,  upon  the  question  of 
a  factor's  authority  to  sell  on  credit ;  but,  while  the  English 
rule  might  stiU  appear  a  stringent  one,  the  weight  of  Ameri- 
can authority  favors  the  assumption  that  he  may  sell  on 
credit,  unless  a  contrary  usage  is  shown.^  Where  a  factor 
takes  a  negotiable  note  of  the  buyer,  payable  to  his  own 

1  lb.  V.  Whitney,  15  Pick.  179 ;  Daylight 

2  Mclnifie  v.  Wheelook,  1  Gray,  Burner  Co.  v.  Odlin,  51  N.  H.  56 ; 
600.  1  Am.  Lead.  Cas.  654  et  seq. ;  Benj. 

8  Benj.   Sales,  bk.  4,  pt.  3,  o.  2 ;  Sales,  bk.  4,  pt.  3,  o.  2 ;  Catterall  v. 

Story  Agency,  §  209.    And  see  post,  Hindle,  L.  R.  1  C.  P.  186,  per  Keat- 

c.  18,  as  to  auction  sales ;  auctioneers  ing,  J.    But  while  Catterall  v.  Hindle, 

being  likewise  agents  in  a  sale,  with  supra,  laid  down  the   English  law 

an  understood  scope  of  employment,  somewhat  strictly,  that  case  was  re- 

*  lb. ;  Robinson  v.  Rutter,  4  E.  &  versed  on  appeal  (L.  R.  2  C.  P.  ; 


B.  954 ;  Catterall  v.  Hindle,  L.  R.  1     on  the  ground  that  the  question  was 

C.  P.  186 ;  L.  R.  2  C.  P.  368 ;  1  Soh.     one  rather  of  fact  than  law,  to  be 
Pers.  Prop.  §§  383,  385.  submitted  to  the  jury,  business  usage 

*  Story  Agency,   §  209,  and  n. ;     being  properly  taken  into  oonsidera- 
Riley  v.  Wheeler,  44  Vt.  189  ;  Dwight    tion  in  such  cases. 
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order,  for  the  price,  he  does  not  thereby  bind  himself  to  his 
principal  personally  for  the  debt,  if  the  buyer  who  gave  the 
note  was  in  good  cre4it ;  ^  and  the  same  is  affirmed  likewise 
of  auctioneers.^  But  neither  broker,  factor,  nor  auctioneer 
can  sell,  especially  as  between  himself  and  his  employer,  in 
any  mode  unusual  in  the  business  as  then  and  there  preva- 
lent, nor  inconsistently  with  the  authority  plainly  conferred 
upon  him ;  ^  nor  should  he  place  himself  in  an  attitude 
antagonistic  to  the  seller's  interests.* 

§  425.  Agent's  Authority  in  settling  on  Seller's  Behalf. — 
We  may  add,  that,  under  most  circumstances,  a  third  person 
empowered  to  receive  payment  on  behalf  of  the  seller  is  pre- 
sumed to  have  authority  to  receive  cash  in  hand  only ;  and 
though  an  agent  may  doubtless  be  invested  with  full  powers 
of  settlement,  so  as  to  take  the  buyer's  notes  with  or  without 
security,  to  receive  some  commodity  as  an  equivalent,  to 
extend  the  time  for  payment,  and  even  to  forbear  or  com- 
promise, it  is  only  an  attorney  at  law  or  some  party  with 
powers  very  clearly  conferred,  expressly  or  by  inference 
of  law,  who  can  handle  the  seller's  privileges  with  such 
freedom.^ 

Where  an  agent  has  sold  for  an  undisclosed  principal,  the 
buyer  is  justified  in  dealing  with  the  agent  as  seller,  and 
settling  for  the  goods,  subject  to  such  offsets  as  may  be 
proper   against  the   party  personally.*      But  the  material 

1  Dwight  V.  Whitney,  15  Pick.  ^  lb.  But  see  Tick  v.  Runnels, 
179 ;  Kidd  v.  King,  5  Ala.  84 ;  1  Am.  48  Mich.  302,  as  to  a  sale  made  by  a 
Lead.  Cas.  662.  surety,  to  whom  the  owner  gave  the 

2  Townes  v.  Birohett,  12  Leigh,  property  as  security  with  authority 
174 ;  Corlies  v.  Cummings,  6  Cow.  to  sell,  if  opportunity  offered,  indem- 
181.  nify  himself,  and  use  the  rest  of  the 

8  Warner  v.  Martin,  11  How.  226  ;  proceeds  for  specific  purposes.  Pay- 
Benny  V.  Rhodes,  18  Mo.  152  ;  1  Am.  ment  made  to  a  travelling  salesman. 
Lead.  Cas.  662  ;  Story  Agency,  §  209 ;  who  made  the  sale  on  a  three  months' 
Williams  v.  Evans,  L.  R.  1  Q.  B.  credit,  is  held  good  in  Putnam  v. 
352.  French,  53  Vt.  402.    Business  usage 

*  See  this  rule  applied  to  a  broker's  must  necessarily  affect  all  such  trans- 
sale  of  stock.    1   Sch.   Pers.   Prop,  actions. 

§  505,  and  cases  cited.     This  is  a         *  Ramazotti  v.  Bowring,  7  C.  B. 

doctrine  of  general    application    as  n.  s.  851. 
between  an  agent  or  fiduciary,  and 
the  party  for  whom  he  acts. 
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issue  here  is,  whether  the  real  owner  has  so  conducted  him- 
self as  to  warrant  the  buyer  in  dealing  with  the  agent  as  the 
real  owner ;  for,  if  not,  the  case  is  simply  one  of  misappro- 
priation by  a  party  in  possession  of  the  chattels,  and  an 
invalid  sale,  parelessness  in  ascertaining  the  true  state  of 
facts  recoils  upon  the  purchaser :  if  he  rejects  evidence 
which  shows  the  sale  to  be  that  of  an  agent,  his  conduct  is 
inexcusable  ;  nor  can  he  treat  himself  as  indebted  personally 
for  the  price  to  either  principal  or  agent,  as  may  best  suit 
his  convenience.^ 

To  enter  fully  into  the  general  rules  of  agency  is,  however, 
foreign  to  the  purpose  of  this  work. 

§  426.  Roman  La'w  of  Payment  and  Tender.  —  The  Roman 
law  closely  resembled  our  own  as  to  payment  and  tender. 
The  creditor  was,  in  general,  bound  to  make  a  demand  of 
payment  at  a  suitable  time  and  place,  and  the  debtor  to 
respond  accordingly ;  but  wherever  the  sum  due  was  fixed, 
and  the  mode  and  time  of  payment  clearly  ascertainable  by 
mutual  agreement  or  through  legal  construction,  no  demand 
was  requisite.  The  judge  (or  praetor)  decided  what  was 
suitable  in  a  disputed  case  according  to  the  evidence  before 
him. 2  There  was  this  further  provision  for  the  debtor's  ben- 
efit, that,  if  the  creditor  refused  to  accept  his  rightful  tender 
of  payment,  he  might  pay  the  sum  over  to  certain  public 
officers,  and  so  stand  acquitted  of  the  debt ;  ^  a  mode  of  pro- 
cedure still  to  be  traced  in  the  modern  codes  of  Continental 
Europe,  which  permit  the  debtor  in  such  a  case  to  deposit  at 
the  public  treasury,  upon  observing  certain  preliminary  for- 


1  lb. ;  Pratt  v.  Wiley,  2  C.  &  P.  had   not    appropriated    speoifloally, 

350 ;  Benj.  Sales,  bk.  4,  pt.  3,  c.  2.  the  court  appropriated  the  payment 

An  agent  may,  however,  be  empow-  between  the  principals  pro  ratd,,  leav- 

ered  to  sell  for  various  principals ;  ing  each  to  sue  the  buyer  for  his 

and  in   an    English    case  where    a  unpaid  balance.    Favenc  v.  Bennett, 

broker  went  into  insolvency,  who  had  11  East,  36. 

sold  lots  of  goods  belonging  to  dif-  ^  Dig.  40,  5,  26,  §  1 ;  Benj.  Sales, 

ferent  principals,  receiving  from  the  bk.  4,  pt.  3,  c.  2. 

buyer  a  payment  on  account  large  '  Cod.  4,  32,  de  Usuris,  19;  Benj. 

enough  to  discharge  either  debt,  but  Sales,  bk.  4,  pt.  8,  0.  2. 
not  enough  to  pay  both,  which  he 
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malities  by  way  of  giving  the  creditor  notice  of  his  intention 
to  make  such  deposit.^ 

§  427.  Miscellaneous  Costs  and  Expenses  attending  a  Sale. 
—  A  contract  of  sale  frequently  necessitates  other  costs  and 
expenses  in  the  course  of  its  due  execution,  besides  the 
simple  payment  of  price  by  the  buyer ;  such  as  the  commis- 
sions of  agents  engaged  in  negotiating  the  sale,  transpor- 
tation and  warehouse  charges,  and  customs  duties.  The 
contract  may,  expressly  or  by  implication,  manifest  the  mutual 
intent  in  such  matters ;  though  presumably  each  one  pays 
the  charges  of  his  own  negotiating  agents,  while  the  expenses 
strictly  incidental  to  transferring  custody  from  the  seller 
after  a  bargain  is  consummated  are  to  be  borne  by  the  buyer." 
But,  for  special  expenses  which  the  seller  may  have  incurred 
in  putting  the  property  into  a  deliverable  condition,  the 
buyer  is  not  legally  answerable  in  the  absence  of  an  express 
agreement  to  that  effect,  inasmuch  as  such  items  may  well  be 
supposed  to  have  entered  into  the  price  consideration ;  and 
accordingly,  where  wool  lying  on  the  seller's  premises  was 
sold,  payable  on  delivery  by  weight,  the  seller  was  not  al- 
lowed to  reimburse  himself  for  the  cost  of  labor  in  putting 
the  wool  into  sacks  furnished  by  the  purchaser,  the  under- 
standing of  the  parties  being  that  the  wool  was  not  to  be 
weighed  until  after  it  was  put  into  the  sacks.'  Usage  is 
sometimes  available,  where  the  contract  is  silent,  as  to  the 
party  who  should  pay  miscellaneous  expenses.* 


CHAPTER  IX. 

STATUTE  OP  FEATTDS  ;    CONTRACTS   OF  SALE  EMBRACED. 

§  428.    Common  La-m-  of  Sales  is  modified  by  Legislation.  — 
Hitherto  we  have  dealt  with  sales  of  personal  property  as 

iBenj.  ib. ;    Code  Civ.  art.  1257  C.  (N.  Y.  Supr.)  575;  Fick  «.  Run- 

et  seq.  nels,  48  Mich.  302. 

"  See  Rugg  v.  Minnett,  11  East,         s  cole  v.  Kew,  20  Vt.  21. 
210 ;  Welch  v.  Moflat,  1  Thomp.  &         *  Howe  v.  Hardy,  106  Mass.  829. 
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a  branch  of  common-law  jurisprudence,  regardless  of  mod- 
ern legislation ;  but,  now  that  the  reader  has  been  carried 
through  the  successive  stages  of  formation  and  full  perform- 
ance of  the  contract,  we  may  next  examine  in  detail  the 
important  changes  in  the  mode  of  performance  which  have 
followed  in  the  wake  of  the  Statute  of  Frauds,  the  most 
famous  act  of  legislation  which  affects  our  law  of  sales. 
The  investigation  will  occupy  this  and  the  two  succeeding 
chapters. 

§  429.  statute  of  Frauds ;  its  History ;  Language  of  17tli 
Section.  —  The  act"  29  Car,  II.,  c.  3,^  is  the  original  Statute 
of  Frauds,  which  takes  its  name  from  the  object  of  its  enact- 
ment as  avowed  in  its  preamble,  —  to  wit,  "  for  the  preven- 
tion of  frauds  and  perjuries ; "  the  general  policy  of  its 
framers  being  to  throw  about  the  most  momentous  transac- 
tions of  life  the  safeguards  of  written  proof,  instead  of  per- 
mitting them,  as  formerly,  to  be  evidenced  by  naked  words 
and  acts,  whose  feeble  import  invited  dispute,  and  led  to 
inevitable  uncertainty.  This  act,  which  has  well  stood  the 
test  of  two  centuries  in  England  with  but  little  variation,  is 
the  accepted  ground-work  of  local  legislation  in  perhaps 
every  State  of  the  American  Union,  Of  the  circumstances 
attending  its  passage  in  Parliament  little  is  known  with 
certainty.  The  honor  of  originating  so  wise  a  measure  has 
been  claimed  on  behalf  of  the  eminent  Sir  Matthew  Hale 
(who  died  about  the  time  the  bill  passed,  and  left  some 
loose  notes  behind  him  which  appear  to  have  given  color  to 
such  a  claim  2),  in  connection  with  others  of  lesser  promi- 

1  None  of  the  text-books  from  assent  and  enrolment  at  the  close  of 
■which  such  information  might  be  ex-  the  session ;  and  there  is  good  reason 
pected  appear  to  give  us  the  date  of  for  supposing  that  this  Parliament 
passage  of  this  act.  Various  uncer-  was  continued  by  various  proroga- 
tainties  arise  in  this  connection  with  tions,  from  May  8,  1661,  to  Feb.  15, 
jreference  to  parliamentary  routine  1677.  Cf.  editions  of  Stats,  at  Large 
so  near  the  time  of  the  Restoration,  above  ci{ed.  The  year  29  Car.  II.  isi 
According  to  8  Brit.  Stats,  at  Large,  properly,  1676-77.  Burnet's  Life  erf 
■Cambridge  ed.  (1763),  the  year  was  Sir  Matthew  Hale,  printed  in  1682, 
1676 ;  but  the  later  revised  folio  mentions  the  date  of  Hale's  retire- 
edition  (1819),  sanctioned  by  Par-  ment  from  office  as  "28  Car.  II., 
liament,   states   it   as   1677.     This,  1675-76." 

however,  probably  refers  to  the  royal  "  See  Bishop  Burnet's  Life  of  Sir 
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nence.^  Lord  Eldon,  however,  brought  to  light  in  later  times 
an  opinion  of  Lord  Nottingham,  rendered  June  13, 1678,  less 
than  two  years  after  the  passage  of  this  act,  in  which  he 
claimed  the  chief  glory  of  its  enactment  for  himself ;  though 
admitting  that  the  bill  received  some  additions  and  improve- 
ments from  the  judges  and  civilians  after  he  had  first  intro- 
duced it  into  the  House  of  Lords.^  But,  whoever  'first  put 
into  shape  a  measure  which  jurists  must  have  worked  upon 
and  public  sentiment  breathed  into  long  before  Parliament 
sanctioned  its  passage.  Lord  Nottingham's  declaration,  that 
every  line  was  worth  a  subsidy,  shows  that  he  appreciated 
in  advance  the  workings  of  what  was  later  commended  from 


Matthew  Hale  (1682),  which  gives 
a  list  of  the  MSS.  left  by  that  distin- 
guished judge  ;  making,  however,  no 
especial  mention  of  this  statute. 

1 1  Wynne's  Life  of  Sir  Lionel  (or 
Leoline)  Jenkins,  53  (1724),  claims 
that  this  eminent  authority  in  eccle- 
siastical law  had  a  hand  in  the  statute, 
more  especially  as  to  the  part  which 
relates. to  nuncupative  wills.  For 
Lord  Keeper  Guilford,  1  North's  Life 
108  (1740),  claims  especial  credit  in 
"urging"  the  bill;  and  here  the 
chief  authority  in  framing  the  act 
is  ascribed  to  Sir  Matthew  Hale  ;  an 
important  admission  in  a  book  which 
shows  no  little  envy  of  the  Lord 
Chief  Justice  and  his  reputation. 
Chief  Baron  Gilbert,  in  a  chancery 
case  in  1721,  records  it  that  Sir  Mat- 
thew Hale  and  Sir  Lionel  Jenkins 
"prepared  this  statute,"  and  chose 
to  take  the  plan  from  the  civil  law. 
Gilb.  Eq.  171. 

In  view  of  these  nearly  contempo- 
raneous authorities,  and  the  uniform 
traditions  of  the  English  bench  and 
bar,  it  seems  highly  probable  that 
the  greatest  judge,  law  reformer,  and 
man  of  legal  learning,  of  his  times. 
Sir  Matthew  Hale,  bore  a  promi- 
nent part  in  the  inspiration,  if  not 
the  passage,  of  this  famous  stat- 
ute. Lord  Mansfield's  statement  in 
1  Burr.  418  (1767),  which  has  been 
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so  long  cited  to  the  contrary  without 
comment,  was  probably  a  careless 
one.  As  Lord  Hale  did  not  resign 
until  February,  1676,  nor  die  until 
Christmas  Day  of  that  year,  the 
statement  that  the  act  was  passed 
after  his  death  is  most  likely  incor- 
rect, while  it  seems  certain  that  the 
act  was  at  least  under  consideration 
in  Parliament  during  his  life.  Nor 
did  Lord  Mansfield  change  the  tradi- 
tionary views  on  this  point  in  his 
own  court ;  for  the  famous  Lord 
EUenborough  reiterated  in  1804  the 
opinion  of  Lord  Hale's  authorship. 
See  5  East,  17. 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  1  ; 
Story  Sales,  §  256  ;  2  Swans.  87,  n. ; 
Ash  V.  Abdy,  3  Swans.  664,  appx. 
Swanston  admits  (accepting  Lord 
Nottingham's  own  statement  as  de- 
cisive) that  there  may  have  been 
foundation  for  the  tradition  that  Sir 
Matthew  Hale  and  Sir  Leoline  Jen- 
kins "  assisted  "  in  preparing  this 
statute.  Gilb.  Eq.  171.  And  Lord 
Chancellor  Nottingham,  who  was  well 
worthy  of  the  chief  responsibility  in 
procuring  this  remarkable  statute, 
clearly  intimates  as  much.  See, 
further.  Am.  Law  Rev.  (1884)  for 
an  article  by  the  present  vrriter  upon 
the  authorship  of  the  Statute  of 
Frauds. 
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the  abundant  experience  of  the  English  courts  as  "  one  of 
the  wisest  laws  in  our  statute-book."  ^ 

The  only  section  of  the  Statute  of  Frauds  which  bears 
directly  upon  sales  of  personal  property  is  the  17th,  which 
runs  in  the  original  act  as  follows :  "  No  contract  for  the 
sale  of  any  goods,  wares,  or  merchandises,  for  the  price  of 
ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made,  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized."  ^  The  phrase- 
ology of  this  section  has  since  suffered  change,  and  all  im- 
portant modifications  will  be  noticed  in  their  proper  place 
hereafter.  So,  too,  the  legislatures  of  most  American  States, 
in  re-enacting  its  provisions,  have  made  alterations,  by  no 
means  uniform,  to  better  adapt  the  law,  in  their  judgment, 
to  the  wants  of  a  later  age  and  a  newer  country.^  But,  in 
the  main,  the  spirit  of  the  above  enactment  is  retained, 
which,  it  is  observable,  applies  the  requisition  of  written 
proof  with  these  two  leading  limitations :  first,  that  the 
subject-matter  of  sale  shall  be  beyond  a  designated  value ; 
second,  that  other  oral  formalities,  plainly  evincing  a  sale, 
shall  not  have  been  pursued. 


1  Lord  EUenborough,  in  Wain  v.  Hampstiire,  New  Jersey,  and  Ver- 
Warlters,  6  East,  17;  Benj.  Sales,  mont,  copy  the  English  model  closely, 
bk.  1,  pt.  2,  c.  1,  n. ;  Browne  Stat,  though  with  verbal  differences,  and 
Frauds,  Introduction.  fixing  the  price  at  various  amounts. 

2  Act  29  Car.  II.  c.  3,  §  17.  This  But  in  New  York  the  statute  is 
section,  as  expressed,  was  to  take  thrown  into  a  new  shape  ;  and  Cali- 
effect  from  and  after  June  24, 1677.  fomia,  Iowa,  and  Wisconsin  pur- 
See  also  "Lord  Tenterden's  Act,"  sue  substantially  the  same  form. 
9  Geo.  rv.  0.  14,  §  7,  cited  post,  Delaware,  Illinois,  Kentucky,  Ohio, 
§  440.  Pennsylvania,  Ehode  Island,  Tennes- 

^  See  Browne's  Stat.  Frauds,  3d  see,  and  Virginia,  do  not  appear  to 
ed.  appx.,  for  American  legislation  have  legislated  directly  on  this  sub- 
on  this  section  in  detail.  Many  of  ject.  Some  of  the  peculiar  changes 
these  statutes,  as  in  Connecticut,  of  legislation  will  appear  in  detail 
Maine,  Maryland,  Massachusetts,  hereafter. 
Michigan,  Minnesota,  Missouri,  New 
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§  430.  Policy  of  Buch  Legislation  as  to  Sales ;  'Writing,  etc., 
not  always  essential.  —  Our  first  observations  upon  the  policy 
of  this  section,  then,  are,  that  the  ordinary  law  of  sales  is 
still  allowed  free  play  in  transfers  of  small  value,  thoTi^h  the 
practical  limit  of  value  at  this  day,  when  we  have  so  many 
kinds  of  incorporeal  chattels,  is  not  uniform ;  and  that  the 
written  requirement  of  the  statute  need  not  be  complied 
with,  provided  certain  prescribed  oral  formalities  are  fully 
pursued  by  the  parties.  In  other  words,  the  transfer  of 
personal  property  is  only  partially  and  snb  modo  hampered 
by  the  Statute  of  Frauds,  so  far  as  concerns  the  necessity 
of  writing  in  a  contract  of  sale. 

§  431.  Legal  Consequences  of  a  ITon-Compliance  ^  Conflicting 
Theories.  —  But  now  comes  a  more  difficult  inquiry,  and  one 
which  the  courts  have  not  yet  fully  disposed  of:  namely, 
What  are  the  legal  consequences  which  ensue  from  non- 
compliance with  the  terms  of  this  section,  in  cases  to  which 
it  applies?  It  is  often  said  that  the  statute  effects  its  de- 
clared purpose  of  preventing  fraud  and  perjury  by  putting 
an  end  to  contracts  which  do  not  conform  to  its  requh'e- 
ments ;  and  so  accurate  a  thinker  as  Mr.  Smith  has  observed 
that  "a  parol  contract,  unaided  by  any  of  the  formalities 
mentioned  in  the  17th  section  as  equivalent  to  writing,  is 
totally  and  entirely  void."  ^  But  opposed  to  this  view  of  the 
situation  is  eminent  authority.  Says  Mr.  Browne  of  the  17th 
section,  in  his  treatise  on  the  Statute  of  Frauds :  "  That 
enactment  does  not  declare  that  the  contracts  embraced  by 
it  are  illegal  or  void,  unless  put  in  writing.  It  does  not  in 
any  way  affect  their  substance  or  ingredients,  but  simply 
prescribes,  as  a  rule  of  evidence,  that,  in  cases  where  they 
are  sought  to  be  enforced,  oral  proof  of  them  shall  not  be 
received.  "2     There  are  late  decisions  in  Massachusetts  and 

1  Smith  Contracts,  117.  And  see  adhering  to  the  substance  of  the 
Channell,- B.,  in  M'Lean  v.  Nicoll,  7  above  statement  as  correct,  prefers 
Jur.  N.  s.  999  ;  Bigelow,  J.,  in  Marsh  to  restate  the  statute  operation  as 
V.  Hyde,  3  Gray,  331.  follows  :    "  No   enforcenient  of   the 

2  Browne  Stat.  Frauds,  §115  and  n.  contract  can  be  had,  while  the  re- 
in the  fifth  edition  of  Mr.  Browne's  quirements  of  the  statute  remain  un- 
work  (1895),  the  learned  author,  still  satisfied,  it  the  party  against  whom 
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Vermont,  which,  upon  precisely  this  ground,  permit  tlie 
party  sued  to  so  waive  his  immunity  under  the  statute  as  to 
stand  bound  by  the  contract.^ 

When  we  turn  to  the  statute  itself,  and  read  it  over,  we 
find  that  the  original  section  17  declares  that  "  No  contract " 
for  the  sale,  &c.,  "shall  be  allowed  to  be  good,"  except  in 
the  cases  meant,  —  an  equivocal  expression,  truly  ;  ^  and 
upon  these  words  are  based  not  only  the  English  adjudica- 
tions, but  those  of  many  American  States :  whereas  the  ex- 
pression of  the  New  York  enactment,  which  certain  other 
State  legislatures  have  copied,  is,  that  every  contract  of  sale 
shall  be  '*  void "  unless  the  specified  requirements  are  met.* 
"The  expression  'allowed  to  be  good,'"  says  Bramwell,  B., 
in  Noble  v.  Ward,  "  is  not  a  very  happy  one ;  but  whatever 
its  meaning  may  be,  it  includes  this,  at  least,  that  it  shall  not 
be  held  valid  or  enforced."*  Much  of  the  difficulty,  then, 
seems  to  arise  upon  the  ambiguity  of  the  legislative  expres» 
sion ;  which  fact  being  taken  for  granted,  it  becomes  a  le-. 
gitimate  inquiry  how  far  the  language  of  other  sections  in 


enforcement  is  sought  choose  to  insist 
upon  this  defence ;  the  statute  does 
not  make  the  contract  illegal ;  a  con- 
tract which  was  legal  and  actionable 
before  the  statute  is  legal  since  and 
notwithstanding  the  statute,  and  is 
also  actionable  or  enforceable  if  the 
making  of  the  contract  be  followed 
by  compliance  with  the  requirements 
of  the  statute."  Browne  Stat.  Frauds, 
§  115  a,  &th  ed.  And  see  Maddison 
V.  Alderson,  8  App.  Cas.  467,  488. 

1  Montgomery  v.  Edwards,  46  Vt. 
151 ;  Middlesex  Co.  v.  Osgood,  4 
Gray,  447.  And  see  Townsend  v. 
Hargraves,  a  still  later  Massachu- 
setts decision,  118  Mass.  325. 

2  Act  29  Car.  II.  c.  3,  §  17  ;  mpra, 
§429. 

'  See  Browne  Stat.  Frauds,  3d  ed. 
appx.  And  yet  it  is  said,  in  Hawley 
V.  Keeler,  53  N.  Y.  114,  that  the 
Statute  of  Frauds  does  not  eandemn 
verbal  contracts  for  the  sale  of  goods. 
In  Brown  v.  Allen,  35  Iowa,  306,  the 


court  lays  stress  on  the  circumstance 
that  the  Iowa  statute  does  not  (like 
some  others)  declare  that  sale  void 
which  fails  to  comply  with  require- 
ments. 

"  By  the  enactment  of  this  statute, 
the  legislature  interposed  a  few  safe- 
guards against  mistakes  and  frauds 
in  certain  kinds  of  contracts,  by  mak- 
ing certain  additional  things  indis- 
pensable to  the  remedy.  The  security 
thereby  afforded  makes  the  remedy 
depend  upon  proof  which  shall  not 
rest  upon  the  recollection  or  integrity 
of  witnessed,  but  upon  something 
reliable  to  which  the  parties  may 
resort  for  a  solution  of  all  their 
doubts  and  disputes."  Virgin,  J.,  in 
■Williams  v.  Robinson.,  73  Me.  186. 

4  Noble  V.  Ward,  L.  R.  1  Ex.  117. 
"  Shall  be  good  or  valid,"  is  the  statu- 
tory expression  used  in  Massachusetts 
and  some  other  States.  See  Browne, 
ib.  appx. 
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the  original  statute  (applicable  to  conveyances,  devises,  and 
bequests  by  will,  collateral  undertakings,  and  the  like) 
might  be  invoked  in  furtherance  of  the  construction  of  sec- 
tion 17.  But,  while  one  English  act  covers  the  whole 
ground,  in  most  of  the  United  States  the  substance  of  the 
various  sections  has  been,  in  fact,  embodied  in  several  en- 
tirely separate  acts  of  legislation.^  In  no  event  should  a 
local  construction  be  given  to  such  a  provision  without  ref- 
erence to  the  important  changes  which  may  have  been 
wrought  by  the  local  legislation  in  the  phraseology  of  this 
section. 

§  432.  The  Same  Subject;  Contract  exists  but  is  unen- 
forceable.—  There  might  be  objections  to  the  view  that  the 
Statute  of  Frauds  operates,  in  its  17th  section,  merely  to  ex- 
clude oral  proof  of  the  contract,  in  a  case  of  non-compliance : 
for  this  seems  to  narrow  down  too  much  the  natural  import 
of  legislative  language ;  and  it  might  lead,  besides,  to  mis- 
chievous consequences  (particularly  as  concerns  third  per- 
sons), to  treat  the  property  as  passing  upon  an  oral  contract 
which  the  original  parties  might  afterwards  evince  by  their 
writing  or  not,  at  their  election.^  But  far  more  objectionable 
is  Mr.  Smith's  view,  with  which,  indeed,  the  English  de- 
cisions are  plainly  inconsistent ;  for  to  regard  the  contract 
as  void  where  statute  formalities  fail  of  observance  is  to 
place  the  broadest  possible  interpretation  upon  the  language 
of  the  original  act,  and  make  the  legislature's  rebuke  of  oral 
sales  exceedingly  harsh.  That  no  such  disastrous  conse- 
quences fairly  ensue  will  better  appear  when  we  examine 
what  sort  of  writing  satisfies  the  statute.'  But  there  either 
is  or  is  not  a  contract  of  sale  existing  in  legal  contemplation 
when  the  common-law  requirements  are  fulfilled,  notwith- 
standing the  statute  fails  of  compliance ;  and  the  most  ra- 
tional course  appears,  on  the  whole,  to  be,  to  accept  the  fact 
of  its  existence,  and  then  to  regard  a  non-compliance  with 

1  See  Browne,  §§  115,  n.,  365.  view.     And    see  Mr.  Browne's  re- 

2  See  9  Am.  Law  Rev.  434,  456,  statement  of  the  rule  (1895),  §  431, 
where  some  of   the   objections  are     note. 

stated  at   length  to  Mr.  Browne's         « Infra,  c.  11. 
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the  statute  formalities  as  rendering  the  contract  simply  un- 
enforceable for  the  time  being. 

This  midway  doctrine  vindicates  the  policy  of  the  act, 
puts  a  reasonable  construction  upon  the  language  of  the 
17th  section,  and  better  harmonizes  the  decisions  than  any 
other  yet  adduced ;  though  none,  perhaps,  can  do  so  abso- 
lutely. To  quote  Mr.  Justice  Williams :  "  The  effect  of 
that  enactment  is,  that,  although  there  is  a  contract  which 
is  a  good  and  valid  contract,  no  action  can  be  maintained 
upon  it,  if  made  by  word  of  mouth  only,  unless  something 
else  has  happened;  e.g.  unless  there  be  a  note  or  memo- 
randum in  writing  of  the  bargain,  signed  by  the  party  to 
be  charged.  As  soon  as  such  a  memorandum  comes  into 
existence,  the  contract  becomes  an  actionable  contract."  ^ 
And  Channell,  B.,  has  said:  "The  more  correct  view  is, 
that  the  contract  still  exists,  but  that  it  cannot  be  put  in 
force." 2 

§  438.  Ho'w  Sale  Contract  becomes  good  by  Subsequent 
Compliance  with  Statute.  —  We  may  notice,  in  passing,  that 
a  sale  contract,  so  far  from  requiring  some  contemporaneous 
writing  to  give  it  force,  may  be  made  good  and  enforceable 
by,  acts  afterwards  done  by  the  defendant  in  compliance 
with  the  statute ;  and  the  better  opinion  is  that  the  contract 
thereupon  takes  effect,  quoad  hoc,  by  relation  back  to  the 
date  of  the  oral  agreement.  Thus,  in  Bailey  v.  Sweeting, 
the  defendant  verbally  bought  glasses  to  be  paid  for  on  de- 
livery by  the  carrier.  The  glasses  were  damaged  in  transit ; 
and  the  defendant  refused,  at  first,  to  take  them,  but  after- 
wards made  such  a  writing  as  amounted  to  a  satisfaction  of 
the  statute.  The  decision  was,  that  the  defendant  had  be- 
come liable  to  pay  the  full  price  for  the  goods  sold;  and 
this  upon  the  familiar  principle,  doubtless,  that,  the  bargain 
for  specific  goods  being  completed,  the  risks  of  safe  transit 
are  presumed  to  fall  upon  the  buyer.^    This  squares  with 

1  Bailey  v.  Sweeting,  9  C.  B.  n.  s.  firmed  by  Maddison  v.  Alderson,  8 

843,  859.                                   '  App.  Cas. 467, 488  (Lord  Blackburn). 

-  Channell,  B.,  in  M'Lean  v.NicoIl,  ^  Bailey  v.  Sweeting,  9  C.  B.  n.  s. 

7  Jut.  n.  s.  999.    This  view  is  con-  843.    And  see  Vincent  v.  Germond, 
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tlie  theory  that  a  contract  of  sale  exists,  but  may  be  unen- 
forceable for  non-compliance.  There  is,  however,  a  rule 
set  out  in  Bill  r.  Bament,  to  the  effect  that  compliance 
with  the  statute,  after  action  brought,  cannot  render  the 
contract  sued  upon  enforceable ;  but  this  case  is  an  anoma- 
lous one,  and  may,  perhaps,  be  explained  by  the  rules  of 
practice.^  A  still  later  English  decision  of  the  Queen's 
Bench  may  be  cited,  where  a  memorandum  in  writing,  made 
by  the  defendant  after  the  goods  had  been  delivered  to  a 
carrier^  and  had  been  totally  lost  at  sea  while  in  his  hands, 
was  held  sufficient  to  take  the  case  out  of  the  statute.^ 

But  an  interesting  point  not  noticed  in  this  last  case  — 
whether  the  statute  compliance  comes  too  late  after  the 
goods  have  ceased  to  exist  —  was  afterwards  raised  in  Mas- 
sachusetts upon  a  state  of  facts  quite  similar,  and  decided  in 
conformity  with  our  proposition.^  An  action  was  brought  for 
the  price  of  thirty-seven  bales  of  wool  sold  by  oral  contract 
while  the  wool  was  in  the  hands  of  a  warehouseman.  Nine- 
teen of  these  bales  were  afterwards  entirely  destroyed  by  fire 
while  in  the  warehouse.  The  remaining  eighteen  had  been 
sent  to  the  buyer,  who"  accepted  them ;  though,  as  the  testi- 
mony appeared  to  establish,  not  until  after  the  destruction  of 
the  other  bales.  The  question  was  raised,  whether  a  part  ac- 
ceptance of  goods,  such  as  the  statute  permits  as  one  form  of 
compliance  with  its  terms,  can  take  place  so  as  to  render  the 
contract  valid  and  enforceable.  Now,  had  this  contract  been 
void  until  the  statute-  was  complied  with,  there  could  have 
been  nothing  for  a  court  to  enforce ;  for  the  sale  would  have 
been  thus  attempted  of  property  not  in  actual  existence, 
which,  we  have  shown,  fails  for  want  of  a  subject-matter.* 
But  treating  the  section  as  one  which  renders  a  contract 
simply  unenforceable  while  non-compliance  continues,  which 
affects  the  remedies  but  does  not  deny  that  there  is  a  con- 

11  Johns.  283 ;  Seymour  v.  Davis,  2  "  Leather  Cloth  Co.  v.  Hieronlmus, 

Sandf.  239.  L.  E.  10  Q.  B.  140. 

1  BiU  V.  Bament,  9  M.  &  W.  36  ;         sTownsendo.Hargraves,  118  Mass. 

Tlsdale  v.  Harris,  20  Pick.  9.    But  325i 
see  Gibson  v.  Holland,  L.  E.  1  C.  P.         *  See  supra,  a,  1. 
lyper  Willes,  J. 
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tract,  the  court  found  that  the  statute  compliance  came  not 
too  late,  though  the  unaccepted  portion  of  the  goods  had  been 
meanwhile  destroyed ;  for,  if  there  had  been  a  completed  con- 
tract according  to  common-law  rules,  the  property,  as  we  have 
also  shown,  vested  in  the  purchaser,  and  a  right  to  the  price 
in  the  seller  as  soon  as  the  contract  was  made,  subject  to  the 
seller's  lien,  and  right  of  stoppage  in  transitu.^  It  is  worthy 
of  mention,  that  this  court  declared  its  opinion  that  the  Stat- 
ute of  Frauds  "  only  affects  the  mode  of  proof  as  to  all  con- 
tracts within  it ;  "  but  tha  context  shows  that  the  judgment 
rested  fairly  enough  on  the  modern  English  view,  which  has 
seemed  to  us  preferable  in  expression,  that  the  statute  admits 
an  existing  contract  as  to  the  parties  which  it  refuses  to  en- 
force until  compliance  is  made  with  its  provisions.  ^  The 
statute,  on  either  hypothesis,  is  thus  established  to  affect 
the  remedy  of  the  contract,  and  not  its  validity. 

§  433  a.    Sale  Contract  if  fully  executed  stands  unaffected. 

—  It  is  further  observable,  in  proof  of  the  view  just  stated, 
that  where  the  contract  has  been  fully  executed  on  both 
sides,  the  rights,  duties,  and  obligations  of  the  parties  which 
result  from  the  completed  performance  are  unaffected  by 
the  Statute  of  Frauds.  The  status  of  the  parties  under 
such  circumstances  cannot  be  altered,  unless  equity  should 
intervene  to  relieve  against  fraud  or  fundamental  error.^ 

§  434.    Conflict  of  Iia'ws  as  to  Statute ;  the  Remedy  affected. 

—  On  the  ground  that  the  remedy  and  not  the  validity  of  the 
contract  is  affected  by  this  17th  section  of  29  Car.  II.,  it  has 
been  held  that  an  oral  contract,  good  by  the  law  of  the  place 
where  made,  but  objectionable  under  this  section,  will  not 
be  enforced  in  the  courts  of  Great  Britain.* 

§  435.    Unenforceableness  extends  to  Note  giiren  for  Price. 

—  Since  a  contract  which  fails  to  comply  with  the  Statute 

1  See  supra,  c.  2.  Haus.sman   ■»,  Burnham,   59    Conn. 

^Townsendtj.Hargraves.llSMass.  117;  Webster  b.  Le  Compte,  ^i  Md. 

325,  334,  per  Colt,  J.     But  see  Vin-  249. 
cent  V.  Germond,  11  Johns.  283.  *  Iieroux  ».  Brown,  12  C.  B.  801. 

8  Browne  Stat.  Frauds,  §  116,  and  See,  in  general.  Story  and  Wharton 

cases  cited ;  Bibb  v.  Allen,  149  U.  S.  on  the  Conflict  of  Laws ;  1  Sch.  Pers. 

481 ;  Niland  v.  Murphy,  73  Wis.  32fi ;  Prop.  §§  291-299. 
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of  Frauds  is  such  an  undertaking  that  the  seller  cannot  sue 
for  his  price,  neither  can  a  promissory  note  given  by  him  in 
consideration  of  damages  claimed  by  the  buyer  for  non-deliv- 
ery of  the  goods  be  enforced,  so  far  as  these  original  parties 
to  the  contract  are  concerned.  ^ 

§  436.  Leading  Divisions  to  be  observed  in  considering  Stat- 
ute of  Frauds.  —  The  relation  of  the  Statute  of  Frauds,  sec- 
tion 17,  to  contracts  of  sale,  wUl  now  be  considered  under 
these  three  leading  divisions:  I.  The  contracts  embraced 
under  the  statute ;  II.  Oral  acts  of  compliance  with  the 
statute ;  III.  Written  compliance  with  the  statute.  To 
the  first  division  we  shall  devote  the  remainder  of  this 
chapter,  the  other  divisions  receiving  treatment  in  the  two 
chapters  next  succeeding. 

The  convenient  method  will  be  pursued  throughout  this 
discussion  of  basing  our  running  commentary  upon  the  Eng- 
lish statute,  which,  the  reader  will  perceive,  first  sets  forth 
the  contracts  upon  which  the  statute  operates,  and  then  an- 
nounces three  modes  of  satisfying  its  requirements :  (1)  by 
acceptance  and  receipt ;  (2)  by  giving  earnest  or  part  pay- 
ment ;  both  of  which  are  oral ;  and  (3)  by  making  a  written 
note  or  memorandum. 

§  437.  Contracts  of  Sale  embraced  under  the  Statute,  17th 
Section.  —  I.  As  to  the  contracts  embraced  under  the  17th 
section  of  the  statute.  The  language  of  the  original  enact- 
ment suggests  three  leading  inquiries,  to  be  taken  up  in 
order :  (1st)  what  are  "  contracts  for  the  sale  of,"  etc.  ? 
(2d)  what  classes  of  personal  property  are  comprehended 
under  the  denomination  of  "goods,  wares,  and  merchan- 
dises"? (3d)  what  standard  of  "price"  or  "  value "  brings 
a  case  within  the  statute  ?  Of  these  inquiries  in  their 
order. 

§  438.  "  Contracts  for  the  Sale  of,"  etc. ;  whether  Executory 
Contracts  are  included.  —  (1st.)  What  are  "contracts  for  the 
sale  of,"  etc.  ?  In  earlier  times,  when  the  policy  of  this  stat- 
ute was  seriously  questioned,  and  courts  inclined  to  restrain 
its  practical  operation,  the  point  was  made  that  "  executory 

1  Hooker  v.  Knab,  26  Wis.  611. 
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contracts"  for  the  sale  of  goods,  etc.,  did  not  come  within  its 
legislative  provision. 

§  439.  The  Same  Subject;  English  Decisions  revie-wed.  —  The 
English  decisions  prove  somewhat  contradictory  in  this  re- 
spect, and  the  line  zigzags  as  this  or  that  policy  gives  it 
direction.  Towers  v.  Osborne,  decided  in  1724,  leads  off ;  a 
case  where  the  defendant  "  bespoke  a  chariot,"  and  the  con- 
tract was  considered  to  be  without  the  spirit  of  the  enact- 
ment.^ Lord  Mansfield,  in  1767,  commended  this  decision, 
referring  to  the  rule  therein  laid  down  by  Chief  Justice  Pratt, 
that  the  Statute  of  Frauds  relates  only  to  contracts  for  the 
actual  sale  of  goods  "where  the  buyer  is  immediately  an- 
swerable without  time  given  him  by  special  agreement,  and 
the  seller  is  to  deliver  the  goods  immediately."  And  in  the 
present  case  —  Clayton  v.  Andrews  —  the  court  held  that  the 
statute  could  have  no  application  to  a  contract  for  the  sale  of 
wheat  at  so  much  a  load,  to  be  delivered  about  one  month 
later,  payable  on  delivery;  the  wheat  being  as  yet  un- 
thrashed.^  G-roves  v.  Buck  was  decided  in  1814  on  a  similar 
principle ;  Lord  EUenborough  declaring  that  a  parol  agree- 
ment to  purchase  oak-pins  which  were  not  yet  cut  out  of 
the  slabs  did  not  come  within  the  statute,  since  the  subject- 
matter  was  incapable  of  present  delivery.^  But  it  is  observ- 
able, that,  in  all  three  of  these  cases,  the  contract  was  of 
something  more  than  a  merely  "  executory  "  character  ;  and 
this  idea  Lord  EUenborough  put  forward  more  clearly  than 
his  predecessors  had  done.  The  thing  was  actually  inca- 
pable of  a  present  delivery  and  acceptance :  it  was  not  a 
chariot,  or  a  heap  of  corn,  or  a  lot  of  oak-pins  already 
in  existence,  whose  delivery  happened  to  be  postponed  by 
mutual  consent  to  a  future  day,  but  a  chattel  not  existing 
at  all  when  the  contract  was  made,  —  a  chariot  to  be  buUt, 
corn  to  be  thrashed,  oak-pins  to  be  cut  out. 

On  the  other  hand  are  early  cases  which  claim  shelter  of 
the  statute,  without  being  in  principle  clearly  distinguished 

1  Towers  v.  Osborne,  1  Strange,  2101.  And  see  Alexanders.  Comber, 
506.  1  H.  Bl.  20. 

2  Clayton    v.   Andrews,   4    Burr.  ^  Groves  v.  Buck,  3  M,  &  S.  178. 
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from  the  foregoing  decisions.  Thus,  Rondeau  v.  Wyatt, 
which  was  decided  in  1792,  enforced  the  statute  provision 
upon  a  state  of  facts  showing  that  the  defendant,  a  mill  pro- 
prietor, had  verbally  agreed  to  sell  and  deliver  three  thou- 
sand sacks  of  flour  to  the  plaintiff ;  the  fl.our  to  be  put  into 
sacks  which  the  latter  was  to  furnish,  and  then  shipped  by 
such  vessels  as  he  should  send.  The  contract  was  held  to 
be  unenforceable  against  the  mill  proprietor.  Lord  Lough- 
borough, who  rendered  judgment  in  this  case,  would  not 
admit,  as  the  plaintiff's  counsel  requested,  that  this  was  an 
"executory  contract."  It  was  singular,-  he  said,  that  an 
idea  could  prevail  that  this  statute  applied  only  where  the 
bargain  was  immediate :  indeed,  the  statute  provision  would 
not  be  of  much  use  unless  it  were  to  extend  to  executory 
contracts ;  for  it  is  from  bargains  to  be  completed  at  a  future 
period  that  the  uncertainty  and  confusion  will  probably  arise 
which  the  statute  was  designed  to  prevent.  This  being  a 
contract  for  specific  existing  flour.  Lord  Loughborough  de- 
cided rightly  :  but,  in  the  apparent  effort  to  avoid  collision 
with  Lord  Mansfield,  he  distinguished  the  former  cases  of 
the  chariot  and  unthrashed  corn  from  the  present  on  a  slim 
suggestion,  —  that  the  one  was  for  work  and  labor  to  be 
done,  and  materials  and  other  necessary  things  to  be  found ; 
and  the  other  required  some  work  to  be  done ;  namely, 
thrashing, — though  "this,  perhaps,"  he  was  forced  to  add, 
"  may  seem  to  be  a  nice  distinction."  ^  In  Gooper  v.  Uhton, 
decided  only  four  years  later,  Lord  Kenyon  took  occasion  to 
express  his  satisfaction  that  Lord  Loughborough's  very  able 
decision  had  brought  the  construction  of  this  clause  of  the 
Statute  of  Frauds  back  to  the  manifest  intention  of  the 
legislature.  Here  it  was  decided  that  the  case  of  wheat 
sold  by  sample,  to  be  delivered  at  a  later  date,  came  within 
the  requirements  of  the  statute  ;  and  Lord  Mansfield's  doc- 
trine was  thrown  still  farther  into  the  background.  The 
remarks  of  Grose,  J.,  as  to  "executory  contracts"  in  this 
same  case  are  quite  pertinent,  and  might  be  thrown  into  this 
form :  "  If  you  mean  contracts  for  sale  to  be  executed  at  a 
I  Rondeau  v.  Wyatt,  2  H.  Bl.  63. 
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future  day,  you  repeal  the  statute ;  but  if  only  such  con- 
tracts as  are  incapable  of  being  executed  at  that  time,  then 
you  are  right."  ^  But  Garhutt  v.  Watson,  decided  in  1822, 
and  very  briefly  reported,  goes  a  step  farther  ;  for  here  was 
brought  within  the  statute  provision  an  agreement  relating 
to  one  hundred  sacks  of  flour  not  at  the  time  "prepared" 
(as  the  reporter  says)  "  so  as  to  be  capable  of  being  imme- 
diately delivered  to  the  defendant."  But  while  the  contract 
related  to  that  which  tben  existed  in  the  shape,  not  of  flour, 
but  of  unground  wheat,  the  opinion  of  Abbott,  C.  J.,  in- 
timates that  the  bargain  was  not  for  so  much  flour  to  be 
manufactured  from  such  materials  as  the  seller  might  sup- 
ply, but  for  a  specific  lot  of  unground  wheat  which  required 
to  be  ground  up  into  flour ;  in  other  words,  for  an  identified 
quantity  of  unground  wheat  estimated  as  equivalent  to  so 
much  flour ;  an  important  circumstance,  if  true,  which  the 
later  cases  have  not  noted. ^  The  court  in  this  case,  other- 
wise so  strongly  resembling  Olayton  v.  Andrews,  showed  a 
clear  disposition  to  repudiate  Lord  Mansfield's  celebrated 
decision  altogether ;  and  the  Chief  Justice  pronounces  even 
Towers  v.  Osborne  an  extreme  case.  The  opinions  as  re- 
ported are  all  quite  brief  ;  Bayley,  J.,  announcing  distinctly 
what  the  other  judges  probably  accepted  as  the  true  test,  — 
that  the  question  is,  whether  this  was  a  contract  for  the  sale 
of  goods,  or  for  work  and  labor  and  materials  found.  That 
it  was  for  the  sale  of  goods  they  all  agreed.^ 

§  440.  The  Same  Subject ;  English  Rule  affected  by  Act  9  Geo. 
rv.  c.  14.  —  Whatever  the  lurking  doubts  of  English  lawyers 
as  to  the  true  footing  of  "  executory  contracts "  under  the 
statute,  in  the  sense  of  "contracts  for  a  future  delivery," 
they  were  dispersed  by  the  act  of  9  Geo.  IV.  c.  14,  §  7, 
known  as  Lord  Tenterden's  Act,  which  plainly  declares  such 

1  Cooper  V.  Elston,  7  T.  E.  14  But  here  the  plaintiffs  were  proceed- 
(a.  D.  1 796) .  ing  to  grind  the  flour  for  the  purposes 

2  Garhutt  v.  "Watson,  5  B.  &  Aid.  of  general  sale,  and  sold  this  quan- 
613.  Says  Abbott,  C.  J. :  "In  Towers  tity  to  the  defendant  as  part  of  their 
V.  Osborne,  the  chariot  which  was  general  stock." 

ordered  to  be  made  would  never  but  '  Garbutt  v.  Watson,  5  B.  &  Aid. 

for  that  order  have  had  any  existence.     613. 
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contracts  within  the  mischief  intended  to  be  remedied  by 
the  17th  section.  This  enactment,  which  followed  close 
upon  G-arlutt  v.  Watson,  is  decisive  of  the  controversy  for 
Great  Britain ;  for  it  provides  that  the  17th  section  of  the 
Statute  of  Frauds  shall  extend  "  to  all  contracts  for  the  sale 
of  goods  of  the  value  of  ten  pounds  sterling  and  upwards, 
notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 
delivery ;  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery."  i 
This  statute  is  now  a  part  of  the  English  Statute  of  Frauds, 
and  the  later  cases  in  that  country  comment  upon  Lord  Ten- 
terden's  Act  and  the  old  17th  section  as  the  joint  exposition 
of  the  Parliament's  policy.^ 

But,  notwithstanding  Lord  Tenterden's  Act,  the  discussion 
soon  broke  out  anew,  as  to  what  should  be  pronounced  con- 
tracts of  sale  whose  non-compliance  with  the  statute  must 
necessarily  interfere  with  their  enforcement ;  for  the  old 
cases  had  left  their  trail.  Olay  v.  Tates,  decided  in  1856, 
raised  the  point ;  the  plaintiff  in  this  case,  a  printer,  having 
Verbally  contracted  with  the  defendant  to  print  the  second 
edition  of  a  work,  finding  his  own  paper  and  materials,  and 
a  quarrel  arising  between  them,  when  the  book  was  nearly 
ready,  because  the  printer  refused  to  print  what  he  thought 
a  libellous  dedication  :  whereupon  the  defendant  refused  to 
pay  him  for  any  of  the  printing.  The  Statute  of  Frauds  was 
pleaded.  It  was  held  that  this  was  not  a  contract  for  the 
sale  of  a  thing  to  be  delivered  at  a  future  time,  nor  a  con- 
tract for  making  a  thing  to  be  sold  when  completed,  but  a 
contract  to  do  work  and  labor,  furnishing  certain  mate- 
rials ;  and  that  the  case  was  not  governed  by  Lord  Tenter- 
den's Act,  nor  within  the  Statute  of  Frauds.^  There  was 
manifest  justice  in  deciding  this  case  so  as  to  compel  the 
defendant  to  pay  for  what  was  printed  before  the  quarrel 

1  See  Browne  Stat.  Prauds,  3d  ed.     Co.,  12  M.  &  W.  33  ;  Haman«.  Reeves, 
appx.  18  C.  B.  587. 

2  Scott  V.  Eastern  Counties  R.  R.         »  Clay  v.  Yates,  1  Hurl.  &  N.  73. 
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arose  ;  and,  as  a  precedent,  the  decision  has  not  been  ques- 
tioned. But,  in  the  several  opinions  pronounced  in  this  case 
were  some  passages  which  called  for  criticism  in  Lee  v.  Grrif- 
fin,  which,  following  in  1861,  is  the  latest  reported  English 
case  on  the  subject.  A  dentist  brought  a  suit  against  the 
executor  of  a  lady's  estate  for  making  to  the  lady's  order 
two  sets  of  artificial  teeth.  One  defence  set  up  was  the 
Statute  of  Frauds.  It  was  decided  that  the  dentist  could 
not  recover. 1  The  opinions  here  rendered  clash  somewhat 
with  those  of  Clay  v.  Yates,  —  a  case  which,  however,  was 
admitted  to  have  presented  a  state  of  facts  sui  c[eneris,  en- 
titling* the  plaintiff  to  recover ;  and  the  doctrine  that  the 
statute  does  not  apply  where  work  is  the  essence  of  the  con- 
tract, rather  than  materials  furnished,  is  here  discarded. 
But  the  truth  is,  the  facts  in  the  present  case  were  likewise 
peculiar  ;  for  the  lady  who  ordered  the  artificial  teeth  did  so 
on  the  understanding  that  they  were  to  be  fitted  to  her 
mouth  ;  she  died  before  they  were  fitted,  and  hence  the  con- 
tract failed  of  fulfilment,  and  this  through  no  fault  of  hers.^ 
The  printer  in  the  former  case,  not  owning  the  copyright  in 
the  defendant's  book,  would  have  had  nothing  valuable  left 
in  his  hands  if  cut  off  by  the  Statute  of  Frauds  from  pursu- 
ing his  remedies  ;  but  even  in  the  latter  case,  admitting 
that  the  statute  found  the  plaintiff  much  better  off,  two  sets 
of  artificial  teeth,  made  to  fit  a  particular  mouth,  it  must  be 
allowed,  are  not  a  sort  of  commodity  to  be  easily  passed  off 
at  a  current  price  to  the  next  customer. 

§  441.  The  Same  Subject;  Latest  English  Decisions  revie'wed. 
—  The  chief  value  of  Lee  v.  Griffin  appears  to  be  in  the  op- 
portunity which  it  afforded  members  of  the  court,  and  Judge 
Blackburn  particularly,  of  bringing  a  distinctive  test  to  bear 
upon  contracts  of  sale  under  the  17th  section.  We  have 
seen  that  it  discards  a  theory  which  Pollock,  C.  B.,  is  thought 
to  have  favored  in  Clay  v.  Yates,  —  that  the  value  of  the  skill 
and  labor,  as  compared  with  that  of  the  material  supplied,  is 
a  just  criterion ;  that  case,  however,  showing  that  the  most 

1  Lee  V.  Griffin,  1  B.  &  S.  272.  Griffin,  supra,  which  lays  stress  upon 

'  See  opinion  of  Hill,  J.,  in  Xee  v.     these  facts. 
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important  material,  namely,  book  manuscript,  was  supplied, 
not  by  the  workman,  but  by  the  party  for  whom  the  work 
was  to  be  done.i  The  test  for  which  Lee  v.  Chriffin  pro- 
nounces is  this  :  If  the  contract  be  to  deliver  a  thing,  which, 
when  completed,  would  have  resulted  in  the  sale  of  a  chattel 
for  a  price,  the  Statute  of  Frauds  operates  upon  it.  To  use 
Judge  Blackburn's  own  words  :  "  The  question  is,  whether 
the  contract  was  one  for  the  sale  of  goods  or  for  work  and 
labor.  I  think  that  in  all  cases,  in  order  to  ascertain  whether 
the  action  ought  to  be  brought  for  goods  sold  and  delivered, 
or  for  wo^k  and  labor  done  and  materials  provided,  we  must 
look  at  the  particular  contract  entered  into  between  the  par- 
ties. If  the  contract  be  such  that,  when  carried  out,  it  would 
result  in  the  sale  of  a  chattel,  the  party  cannot  sue  for  work 
and  labor  ;  but  if  the  result  of  the  contract  is  that  the  party 
has  done  work  and  labor  which  ends  in  nothing  that  can  be- 
come the  subject  of  a  sale,  the  party  cannot  sue  for  goods 
sold  and  delivered.  "^ 

This  latest  exposition  of  English  law  on  the  subject  (which 
borrows  support  from  an  earlier  decision  of  Tindal,  C  J.^) 
appears  to  bring  the  influence  of  the  17th  section  to  bear 
upon  all  cases  where  the  substance  of  the  contract  was  goods 
to  be  sold  and  delivered,  stopping  short  at  cases  which  are 
essentially  for  work  and  labor  done  and  materials  furnished; 

1  It  is  by  no  means  clear  that  Pol-  have  referred  to  the  supply  of  work 
lock,  C.  B.,  in  Clay  v.  Yates,  supra,  and  all  the  materials  by  the  work- 
meant  to  set  up  any  such  general  test  man,  was  this  claimed  to  be  a  test 
as  that  which  Crompton,  J.,  assumes  beyond  deciding  whether  the  con- 
fer the  purpose  of  refuting  in  Lee  v.  tract  could  be  sued  upon  for  work, 
GriflSn.  This  is  the  language  of  Pol-  labor,  and  materials,  as  well  as  for 
lock,  C.  B.  :  "It  may  happen  that  goods  sold  and  delivered.  All  of  the 
part  of  the  materials  is  found  by  the  propositions  in  Clay  v.  Yates  are  put 
person  for  whom  the  work  is  done,  forward  in  a  tentative  style,  and  as 
and  part  by  the  person  who  does  the  though  for  the  purpose  of  meeting 
work;  for  instance,  the  paper  for  the  peculiar  facts  of  the  case.  But 
printing  may  be  found  by  the  one  cf.  Benj.  Sales,  1st  ed.  bk.  1,  pt.  2, 
party,  while  the  ink  is  found  by  the  c.  1,  p.  79. 

printer.     In  such  cases,  it  seems  to  ^  Blackburn,  J.,  in  Lee  v.  GriflBn, 

me  that  the  true  criterion  is,  whether  1  B.  &  S.  272. 

work  is  the  essence  of  the  contract,  ^  lb. ;  Tindal,  C.  J.,  in  Grafton  v. 

or  whether  it  is  the  materials  sup-  Armitage,  2  C.  "8.336,  distinguishing 

plied."     Nor,  even  supposing  him  to  Atkinson  v.  Bell,  8  B.  &  C.  277. 
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"and  the  reason,"  as  Pollock,  C.  B.,  has  observed,  "why  no 
cases  on  this  subject  are  found  in  the  books  is,  that,  before 
Lord  Tenterden's  Act  passed,  the  Statute  of  Frauds  did  not 
apply  to  the  case  of  goods  not  actually  made,  or  fit  for  de- 
livery."^ 

§  442.  The  Same  Subject;  American  Rule  as  to  Executory 
Contracts.  —  Turning  to  the  American  decisions  on  the  sub- 
ject, we  find  various  tests  put  forward  by  the  courts  of  the 
several  States,  but  nothing  which  can  be  claimed  as  authori- 
tatively settling  the  application  of  the  statute.  We  are  con- 
fronted at  the  outset  by  numerous  legislative  enactments  not 
in  perfect  accord,  nor  supplemented  by  such  explanatory  acts 
as  that  of  Lord  Tenterden.  The  earlier  decisions  of  New 
York  and  some  other  States  refused  to  apply  the  statute  pro- 
vision to  sales  of  cut  nails  not  yet  manufactured,  unthrashed 
wheat,  and  other  cases  of  commodities  not  yet  existing  in 
specie ;  thus  recognizing  Lord  Mansfield's  rule  in  the  sense 
understood  by  Lord  Loughborough  :  but  the  better  opinion 
in  other  States  is  against  extending  that  principle  of  statute 
exclusion  beyond  the  case  of  articles  sold  which  in  a  measure 
require  preparation  for  delivery  by  one's  work  and  labor.^ 
Grarbutt  v.  Watson,  and  Chief  Justice  Abbott  too,  are  cited 
against  Lord  Mansfield  in  some  of  our  later  cases ;  and  we 
may,  at  all  events,  assume  that  the  old  exemption  from  the 
statute,  of  contracts  to  deliver  hereafter  a  commodity  already 
in  existence,  has  no  present  footing  in  the  United  States.^ 
It  appears  to  be  the  New  York  doctrine  that  an  agree- 
ment for  the  sale  and  delivery,  now  or  hereafter,  of  articles 


1  Clay  V.  Yates,  1  H.  &  N.  15.  land  settled  rule  has  been  that  where 

2  Sewall  V.  Fitch,  8  Cow.  215  ;  2  work  and  labor  are  to  be  bestowed 
Kent  Com.  511 ;  Story  Sales,  §  260 ;  by  the  seller  upon  the  article  before  it 
Crookshank  v.  Burrell,  18  Johns.  58  ;  is  to  be  delivered,  the  contract  is  not 
Eichelberger  v.  M'Cauley,  5  Harr.  &  within  the  statute.  Bagby  v.  Walker, 
J.  213 ;  Mattison  v.  Westcott,  13  Vt.  78  Md.  239,  246.  See  also  to  similar 
261 ;  Allen  v.  Jarvis,  20  Conn.  38  ;  effect,  Pitkin  v.  Noyes,  48  N.  H.  294 ; 
Browne  Stat.  Frauds,   §  306.    And  Prescott  v.  Locke,  51  N.  H.  94. 

see  Rentch  v.  Long,   27   Md.    188  ;  '  See  Browne  Stat.  Frauds,  §  305  ; 

Downs  V.  Skillinger,  23  Wend.  270  ;  Cason  v.  Cheely,  6  Ga.  554  ;  Hooker 

Hight  V.  Ripley,  19  Me.  137  ;  Ellison  v.  Knab,  26  Wis.  511. 
V.  Brigham,  38  Vt.  64.     The  Mary- 

VOL.  II.                                   31  481 


§442 


SALES  OF  PBESONAL  PEOPEETT.      [PAET  VI. 


already  existing,  is  within  the  statute,  but  not  an  agreement 
to  sell  and  deliver  articles  which  have  no  existence,  and  are 
to  be  made  hereafter.  ^  Mr.  Story  inclines  to  follow  the  Eng- 
lish rule  announced  in  Clay  v.  Yates,  without  noticing  the 
later  qualifications  which  Lee  v.  Grriffin  introduced.^  Some 
of  our  latest  State  decisions  adopt  Judge  Blackburn's  test 
in  substance.^  And,  upon  the  whole,  the  Americaa  courts 
appear  to  have  groped  steadily  along  by  the  light  of  the  Eng- 
lish precedents  ;  some  halting  by  the  way,  others  passing  on. 
But,  in  Massachusetts,  a  peculiar  construction  has  been 
given  in  the  Statute  of  Frauds,  and  to  this  effect :  "  That  a 
contract  for  the  sale  of  articles  already  existing,  or  such  as 
the  vendqr  in  the  ordinary  course  of  his  business  manufact- 
ures or  procures  for  the  general  market,  whether  on  hand 
at  the  time  or  not,  is  a  contract  for  the  sale  of  goods,  to 
which  the  statute  applies.  But,  on  the  other  hand,  if  the 
goods  are  to  be  manufactured  especially  for  the  purchaser, 
and  upon  his  special  order,  and  not  for  the  general  market, 
the  case  is  not  within  the  statute."*    This  rule  was  first 


1  See  Crookshank  v.  Burrell,  18 
Johns.  58  ;  Bellows,  J.,  in  Pitkin  v. 
Noyes,  48  N.  H.  299  ;  Higgins  v.  Mur- 
ray, 73  N.  Y.  252.  An  exposition  of 
the  New  York  rule,  as  one  distin- 
guishable from  the  latest  English  and 
the  latest  Massachusetts  rules,  will 
be  found  in  Cooke  v.  Millard,  65 
N.  Y.  352  ;  Parsons  v.  Loucks,  48 
N.  Y.  17;  Warren  Chemical  Co.  v. 
Holbrook,  118  N.  Y.  586.  Consist- 
ently with  this  rule,  where  a  chattel 
contracted  for  is  at  the  time  in  ex- 
istence, although  the  seller  is  to  do 
some  work  upon  it  to  adapt  it  to  the 
uses  of  the  buyer,  the  contract  will 
be  deemed  one  of  sale  under  the 
statute.  Cooke  v.  Millard,  supra. 
And  see  6  Daly,  429  ;  Bennett's  note 
to  Benj.  Sales,  4th  Am.  ed.  §  110, 
discussing  further  the  New  York 
pile. 

2  Story  Sales,  §  260  ;  and  see  this 
statement  corrected  in  Bennett's  n., 
4th  ed. 
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'  See  Pitkin  v.  Noyes,  48  N.  H. 
294.  And  see  Finney  v.  Apgar,  2 
Vroom,  266 ;  Prescott  v.  Locke,  51 
N.  H.  94.  In  this  last  case,  the  leg- 
islative prohibition  was  allowed  full 
play :  for  the  contract  to  purchase 
such  walnut  spokes,  at  a  certain  pro 
ratSt  price,  as  the  plaintiS  should  saw 
at  his  mill  and  deliver,  was  held  to 
be  a  contract  of  sale  within  the  stat- 
ute, and  not  one  for  work  and  la^- 
bor;  though  it  was  observed  that 
the  agreement  did  not  contemplate  the 
peculiar  skill,  care,  or  labor  of  the 
maker. 

*  Ames,  J.,  in  Goddard  v.  Binney, 
115  Mass.  430.  But  an  oral  contract 
for  plank  is  within  the  statute,  not- 
withstanding a  stipulation  that  the 
seller  shall  saw  the  logs  into  plank 
under  the  buyer's  direction.  Clark 
V.  Nichols,  107  Mass.  547.  The 
Massachusetts  rule  finds  recent  ap- 
proval in  Wisconsin.  Meincke  v. 
Falk,  55  Wis.  427.    Here  the  dis- 
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pronmlgated  in  Mixer  v.  Mowarth,  and  has  been  followed 
since  in .  a  series  of  decisions,  culminating  in  the  important 
one  of  Goddard  v.  Binney,  where  the  conflicting  doctrines  of 
the  whole  subject  are  clearly  and  succinctly  stated.  ^  It  is 
curious  that  both  the  first  and  the  last  of  these  cases  should 
be  found  quite  similar  to  the  ancient  English  one  of  the 
chariot,  which  has  so  frequently  proved  a  stumbling-block, 
but  which  here  finds  favor.  In  Goddard  v.  Binney,  the  plain- 
tiff had  agreed  to  build  a  buggy  for  the  defendant,  according 
to  his  directions  :  he  did  so,  marking  the  carriage  with  the 
defendant's  initials,  as  requested.  The  buggy  was  destroyed 
by  fire  when  finished,  and  after  the  defendant  had  pronounced 
it  satisfactory.  The  plaintiff  sued  for  his  price,  and  the  de- 
fendant set  up  the  Statute  of  Frauds.  It  was  held  that  the 
statute  did  not  meet  the  case.  The  court  did  not  deny  that 
this  Massachusetts  doctrine  differed  from  that  of  New  York, 
on  the  one  hand,  and  the  English,  as  set  forth  by  Judge 
Blackburn,  on  the  other.  Some  of  the  late  Maine  and  New 
Hampshire  cases  appear  to  indicate  a  judicial  leaning  in  the 
same  direction.^ 

§  443.  Summary  as  to  'whether  Iizecutory  Contracts  are  in- 
cluded.— To  sum  up  the  present  results.     There  is  no  prin- 

tinction  is  pursued  to  the  conclusion  make  for  a  season  was  contracted 

that  a   "contract  for  the  sale  of,"  for,  and  this  was  held  to  come  within 

&c.,  is  not  within  the  statute  where  the  statute ;   but,  in  the  former,  a 

without  the  special  contract  the  thing  contract  to  make  implements  after 

would  never  have  been  made  in  the  a   certain   pattern  was   pronounced 

particular  manner,  shape,  or  condi-  without  the  statute.    This  is  the  rule 

tlon  it  was  ;  so  that  the  contract  is  by  which  the  cases  are  reconciled,  as 

essentially  for  special  skill,  labor,  or  stated  in  Edwards  v.  Grand  Trunk 

workmanship.  K.  E.  Co. ;  "The  fact  that  the  arti- 

1  Mixer  v.  Howarth,  21  Pick.  205 ;  ole  contracted  for  does  not  exist  at 
Lamb  v.  Crafts,  12  Met.  353 ;  Gard-  the  time  of  the  contract,  but  is  to 
ner  v.  Joy,  9  Met.  177  ;  Waterman  be  made  or  manufactured,  will  not 
».  Meigs,  4  Cush.  497  ;  Clark  v.  necessarily  take  the  case  out  of  the 
Nichols,  107  Mass.  547 ;  Goddard  v.  statute.  It  must  also  appear  that 
Binney,  115  Mass.  450.  And  see  the  particular  person  who  is  to  man- 
May  V.  Ward,  134  Mass.  127  ;  124  ufacture  it,  or  the  mode  and  manner, 
Mass.  480.  or  materials,  enter  into  and  make 

2  See  Hight  v.  Ripley,  19  Me.  139 ;  part  of  the  contract."    This  case  is 
Edwards  v.  Grand  Trunk  E.  R.  Co.,  approved  in  54   Me.  105.     And  see 
48  Me.  379.    In  the  latter  case,  all  Crockett  v.  Scribner,  64  Me.  447. 
the  wood  that  the   plaintiff  would 
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ciple  yet  found  whicli  can  quite  reconcile  the  decisions ;  and 
this  naturally  enough,  since  an  act  which  the  earlier  courts 
disrelished,  and  sought  to  hedge  in  by  construction,  has,  in 
time,  been  admitted  to  justify  the  wisdom  of  its  framers. 
Putting  ourselves  where  the  legislators  of  this  celebrated 
section  stood,  we  should  say  that  the  words  "no  contract 
for  the  sale  of  "  would  bear  either  of  these  two  interpreta- 
tions,—  (1st.)  That  where  the  chattel  contracted  for  does 
not  yet  exist  in  specie,  but  requires  to  be  manufactured  and 
brought  into  being  under  the  contract,  there  is  no  contract 
of  sale  within  the  statute ;  this  being  consistent  with  the 
idea,  that  there  is  no  sale,  properly  speaking,  within  the  in- 
tent of  the  statute  (whatever  agreement  might  be  entered 
into),  until  the  parties  are  ad  idem  upon  an  existing  subject- 
matter.  This  is  the  narrow  construction,  suitable  to  a  policy 
of  disfavor  of  the  statute ;  one  which  justifies  most  of  the 
earlier  English  cases,  —  possibly  even  G-arhutt  v.  Watson  itself, 
—  and,  though  now  repudiated  in  England,  maintaining  a 
strong  footing,  seemingly,  in  New  York.^  (2d.)  That  what- 
ever contract,  whether  as  to  chattels  existing  or  chattels  non- 
existing,  may  have  been  entered  into,  which  in  substance  is 
for  goods  to  be  sold  and  delivered,  and  not  work,  labor,  and 
materials  only,  —  that  is  to  say,  which,  when  properly  carried 
out,  will  result  in  the  sale  of  a  subject-matter  for  a  price,  — 
comes  within  the  statute  as  a  contract  of  sale.^  This,  too, 
the  latest  English  exposition  of  the  doctrine,  which  is  plainly 
based  upon  the  policy  of  giving  the  widest  possible  operation 
to  the  enactment,  justifies  the  language  of  the  written  law. 
But  this  latter  construction,  for  which  a  writer  of  our  day 
strongly  contends,  expressing  his  surprise  that  "a  rule  so 
satisfactory  and  apparently  so  obvious  "  should  not  have  been 
suggested  earlier,^  antagonizes  the  decisions  of  such  eminent 

1  T.  W.  Dwight,  Com.,  in  Cooke  livery  as  contemplated  by  the  parties. 

V    Millard,  65  N.  Y.  352,  359,  says  See  preceding  section, 
that  according  to  the  New  York  rule  ^  The  delivery  to  be  made  of  goods 

the  word  sale,  in  "no  contract  for  purchased  is  not  "work  and  labor" 

the  sale  of,"  refers  to  the  time  of  to  be  done  to  them.     Browne,  §  302, 

entering  into  the  contract,  while  by  notes  and  citations, 
the  latest  English  rule    of    Lee   v.  ^  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  1. 

Griffin  sale  refers  to  the  time  of  de- 
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jurists  as  Mansfield,  Loughborough,  and  EUenborough,  and 
looks  to  the  future  for  vindication,  and  is,  at  the  same  time, 
open  to  the  objection  that  a  statute  which  suffers  many  to 
escape  the  obligation  of  honest  performance,  because  of  infor- 
malities, practically  promotes  the  fraud  which  it  theoreti- 
cally seeks  to  prevent.  Midway  between  these  extremes  lies 
the  Massachusetts  rule ;  which,  on  the  score  of  policy,  is  pref- 
erable to  either  of  the  others.  (3d.)  That  the  statute  applies 
to  contracts  for  the  sale  of  articles  already  existing,  or  such 
as  the  seller  ordinarily  makes  or  procures  for  the  general 
market,  but  not  to  a  contract  for  an  article  to  be  manufact- 
ured especially  for  the  purchaser  and  upon  his  special  order. 
This  statement  has  the  happy  faculty  of  hitting  between 
wind  and  water ;  and  on  the  whole,  while  admitting  dis- 
crepancies, the  rule  brings  more  of  the  earlier  and  later  cases 
into  good  fellowship  than  any  other  yet  put  forward  :  but 
the  objection  is,  that  it  distorts  the  legislative  expression,  and 
gives  to  the  words  "  contracts  for  the  sale  of  "  goods,  etc.,  a 
meaning  which  the  statute  framers  could  never  have  remotely 
intended. 

As  between  these  three  rules,  which  (though  each  has 
its  own  merits)  are  not  to  be  reconciled  with  one  another, 
the  courts  are  put  to  their  election,  until  legislation  shall 
assert  itself  in  the  premises  more  positively;  for  better 
guiding  principles  of  construction  are  hardly  to  be  looked 
for  where  the  original  language  stands  unaltered.^ 

§  444.  Auction  Sales  included  under  the  Statute.  —  Auction 
sales,  it  is  now  settled,  are  within  the  policy  of  the  Statute 
of  Frauds ;  though  this  was,  in  Lord  Mansfield's  time  and 
up  to  the  present  century,  made  a  matter  of  doubt.  Not 
only  sales  by  common  auctioneers  are  thus  covered ;  but 
sheriffs'  sales  on  execution,  and  public  sales  generally,  to  the 
same  extent  as  private  sales.^    The  phraseology  of  the  old 


1  See  Browne  Stat.  Frauds,  §§  299-  Frauds,  §  293 ;  Story  Sales,  §  264  ; 
308,  passim,  on  this  subject.  For  the  Hinde  v.  Whitehouse,  7  East,  558 ; 
rule  under  the  Iowa  code,  see  Brown  Ken  worthy  v.  Schofield,  2  B.  &  C. 
V.  Allen,  35  Iowa,  806.  945  ;  Morton  v.  Dean,  13  Met.  385 ; 

2  2  Kent  Com.  540 ;  Browne  Stat.     Brent  v.  Green,  6  Leigh,  16  ;  O'Don- 
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17th  section  justifies  this  interpretation  ;  while,  in  some  of 
the  corresponding  American  statutes,  auctioneers'  sales  are 
expressly  referred  to.^ 

§  445.  Chattel  Mortgages,  MiscellaneouB  Agreements,  etc., 
whether  included.  —  Whether  A  mortgage  of  goods,  wares, 
etc.,  is  within  the  statute,  is  a  matter  of  doubt;  for  loans, 
whether  isecured  by  lien,  pl&dgCj  or  moi'tgage,  or  unsecured, 
are  distinct  from  sales.  But  some  are  of  opinion  that  a  mort- 
gage would  come  within  the  denomination  of  contracts  of 
salBj  as  being  a  sort  of  conditional  or  defeasible  sale.^  The 
legal  status  of  chattel  mortgages  is  by  no  means  firm,  as  we 
have  elsewhere  seen ;  their  growth  is  comparatively  modern  j 
and  a  sale  which  is  accompanied  by  a  proviso  for  repurchase, 
or  which  keeps  the  title  vested  in  the  seller  pending  payment, 
is  no  mortgage  at  all,  though  much  resembling  it.^ 

An  agreement  between  two  parties  to  be  partners  in  a  sEile 
of  goods  is  a  partnership  agreement,  and  not  within  the 
statute.*  Nor  is  a  verbal  contract  for  A.  to  advance  money 
from  time  to  time  to  enable  B.  to  purchaise  an  article,  though 
it  be  further  agreed  that  A.  shall  have  a  lien  on  the  article  as 
his  security ;  for  this  agreement  involves  a  loan  upon  security, 
and  not  a  sale.^  Nor  is  a  co-ownership  agreement  as  to  goods.^ 
Nor  is  a  compromise  of  conflicting  money  claims.'  Nor  ought 
the  payment  of  a  loan  by  goods  to  be  considered  within  the 

nell  V.  Leemaii,  43  Me.  158  ;  infra,  as  arrangement  of  partners  not  within 

to  auctions.     See  Lord  Mansfield,  in  the  statute,  by  way  of  rescinding  a 

Simon  v.  Motivos,  1  W.  Bl.  599.  former  contract  of  Sale,  Dickinson 

1  See,  e.g.,  New  York,  Michigan,  v.  Dickinson,  29  Conn.  600;  Wulsoh- 

and  California  statutes ;  Browne  Stat.  neru.  Ward,  115  Ind.  219.     An  oral 

Frauds,  appx.  agreement  of  rescission  may,  in  gen- 

*  Browne  Stat.  Frauds,  §  294 ;  eral,  be  sustained  as  part  of  the  origi- 
Gleason  ».  Drew,  9  Greenl.  79 ;  Clark  nal  and  executed  contract  of  sale ; 
».  Duffey,  24  Ind.  271.  though  with  an  independent  and  sub- 

s  See  1  Sch.  Pers.  ?rop.  §§  415-  sequent  agreement  of  resale  or  re- 

417  ;  Williams  ».  Burgess,  10  A.  &  E.  scission  it  Would  be  otherwise.    See 

499 ;  Watts  v.  Friend,  10  B.  &  C.  36  Hun,  481 ;  Johnston  v.  Trask,  116 

446.  N.  Y.  141. 

*  Buckner  i>.  !Bies,   34  Md.  357  ;  6  BroWn  v.  Alleh,  35  Iowa,  306. 
BuUard  v.   Smith,   139    Mass.    497.          « Templeman  v.  Gibbs,   86  Tex. 
Aliter,  where  one  partner  buys  out  358. 

the    other    and    resells.     Brown   v.  '  Mygatt  v.  Tarbell,  "78  Wis.  351 ; 

Slauson,  23  'Wris.  244.    See  as  to  an     147  Pehn.  St.  267. 
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statute.^  But  where  one  says,  "If  you  will  do"  such  a  thing 
"  to  the  article,  I  will  give  you  "  so  much  "  for  it,"  and  the 
owner  replies,  "  I  will  do  it,"  this  imports  a  contract  of  sale, 
which,  to  be  enforced,  must  comply  with  the  statute. ^  And, 
notwithstanding  stipulations  on  either  side  which  go  to  make 
the  sale  a  complex  one,  the  statute  applies  (with  the  reserva- 
tions already  noticed)  so  long  as  the  contract  is  one  of  sale  ; 
that  which  is  really  embarrassing  being  to  determine  how 
far  the  special  stipulations  themselves  call  for  an  exact  com- 
pliance, in  addition  to  the  simple  bargain  upon  which  they 
are  engrafted.* 

§  446.  Entirety  of  a  Contract  under  the  Statute;  Scile  by 
Parcels,  etc.  —  The  entirety  of  a  contract  —  a  principle  which 
constantly  confronts  us  in  the  law  of  sales  —  is  an  element 
not  to  be  lost  sight  of,  when  subjecting  a  case  to  the  statute. 
A  single  transaction  may  embrace  a  number  of  items;  as 
where  a  customer  selects  several  articles,  and  bargains  for 
them  all  at  one  time ;  and  if  the  parties  footed  the  account, 
and  made  some  distinct  agreement  concerning  the  price,  as 
a  sum  total,  all  the  more  clearly  must  this  have  been  designed 
as  an  entire  contract.*  Nor  matters  it  that  the  goods  were  in 
different  places,  or  differed  in  their  deliverable  condition,  or 
in  kind  and  quality,  provided  one  contract  covered  them  in 
as  components  of  a  single  transaction.^  On  the  other  hand, 
the  purchase  of  successive  lots  as  they  are  offered,  with  a 
distinct  price  for  each,  may  raise  the  presumption  of  a  dis- 
tinct contract  for  each  one ;  and  particularly  is  this  true  of 
an  auction  sale,  where  each  lot  knocked  down  to  a  bidder 
is  almost  universally  presumed  to  be  the  subject  of  an  entire 
contract.®    But  in  private  sales,  where  the  same  seller  con- 

1  See  Browne,  §  293  6  ;  Woodford  Scott  v.  Eastern,  &c.  R.  R.  Co.,  12  M. 
V.  Patterson,  32  Barb.  630 ;  contra,  &  W.  33  ;  Elliott  v.  Thomas,  3  M.  & 
Sawyer  v.  Ware,  36  Ala.  676.  W.  170  ;  Story  Sales,  §  464 ;  Gault  v. 

2  Bates  V.  Coster,  3  Thomp.  &  C.  Brown,  48  N.  H.  183.  But  cf.  Price 
(N.  Y.  Supr.)  580  ;  Bowers  v.  Ander-  v.  Lea,  1  B.  &  C.  156. 

son,  49  Ga.  143.  «  See  Emmerson  v.  Heelis,  2  Taunt. 

'  See  infra,  c.  11.  38  ;  Couston  v.  Chapman,  L.  R.  2  Sc. 

*  Baldey  v.  Parker,  2  B.  &  C.  37  ;  App.  250  ;  Field  v.  Runk,  2  Zabr. 
Mills  V.  Hunt,  20  Wend.  431.  625  ;  Mills  v.  Hunt,  20  Wend.  431 ; 

,    '  Bigg  II.  Whisking,  14  C.  B.  195  ;     Wells  v.  Day,  124  Mass.  38. 
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tracts  with  the  same  buyer  on  a  single  occasion,  the  intention 
to  make  the  contract  an  entire  one  should  be  more  readily 
assumed  than  in  cases  of  public  sale,  where  an  auctioneer, 
from  the  nature  of  his  business,  holds  himself  out,  when  offer- 
ing a  number  of  lots  at  one  vendue,  as  ready  to  make  succes- 
sive contracts,  not  with  any  individual  speciiied,  but  with 
such  successive  parties,  whoever  they  may  be,  as  shall  prove 
the  highest  bidders  on  the  separate  lots ;  his  course  of  employ- 
ment, moreover,  making  him  constantly  the  selling  agent  of 
several  distinct  owners  on  the  same  occasion.^ 

The  question  of  entirety  is,  at  aU  events,  one  of  evidence, 
and  open  to  proof,  whether  the  sale  be  private  or  public. 
Where,  on  a  single  occasion,  a  bargain  is  struck  on  one 
article,  and  the  parties  simply  discuss  terms  as  to  another, 
an  entire  sale  contract  can  hardly  arise. ^  Even  as  to  auc- 
tions, we  shall  find  cases  where  the  successive  accepted  bids 
of  the  same  person  for  various  articles  put  up  for  auction 
are  taken  together  as  constituting  an  entire  contract ;  the 
articles  all  belonging  to  one  owner,  and  being  offered  at 
a  single  auction  sale,  upon  the  same  terms  and  conditions, 
by  way  of  disposing  of  his  whole  personal  property  on  cer- 
tain premises,  and  one  bill  being  made  out  to  the  purchaser 
for  the  whole. ^ 

If  we  would  ascertain  truly  whether  a  given  contract  of 
sale  is  entire  or  not,  we  must  follow  the  course  of  the  parties 
far  enough  to  take  in  their  mutual  intent  in  all  its  bearings. 
We  must  interpret  their  contract  in  its  true  spirit,  and  not 
with  reference  to  any  single  point  of  the  negotiation.  Did 
they  mean  a  number  of  distinct  contracts,  or  one  indivisible 
contract  covering  several  items  ?  Time  is  the  most  decisive 
circumstance  of  all.  If  the  purchases  were  made  simultane- 
ously, this  goes  very  strongly  to  prove  that  the  contract  was 
meant  to  be  a  single  entire  transaction.  But,  on  the  other 
hand,  there  is  no  rule  which  absolutely  declares  two  pur- 
chases distinct  contracts,  because  they  were  not  made  on  one 


1  See  auction  sales,  o.  18,  post.  '  Jenness  v.  Wendell,  51  N.  H.  63 ; 

»  Price  V.  Lea,  1  B.  &  C.  156.  Mills  v.  Hunt,  20  Wend.  431. 
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and  the  same  interview  with  the  seller.  ^  Nor  is  the  rule  in- 
variable, that  purchases  on  one  occasion  constitute  an  entire 
transaction.^ 

From  the  cases  may  be  deduced  this  other  important  con- 
sideration, that  the  parties  might  start  as  though  there  should 
be  separate  sales,  and  yet  conclude  the  transaction  as  an 
entire  sale.^  For  it  is  the  final  review  and  adjustment  of 
terms  with  the  seller  that  constantly  rounds  the  bargain,  and 
consolidates  what  before  were  separate  sale  contracts  into  one 
entire  transaction.  We  shall  observe,  as  we  proceed,  that  it 
is  sometimes  for  the  advantage  and  sometimes  for  the  disad- 
vantage of  the  enforcing  party  to  have  the  contract  of  par- 
ticulars construed  as  entire ;  advantageous  where  the  issue  is 
part  performance  by  the  buyer's  acceptance  and  receipt,  but 
disadvantageous  wherever  the  standard  of  price  or  value  is 
to  be  fitted  to  the  contract  to  ascertain  whether  it  comes 
within  the  scope  of  the  statute  ;  and  the  judicial  disposition 
in  any  event  to  give  the  enforcing  party  the  benefit  of  every 
doubt  as  to  his  right  to  sue  on  the  contract  may  best  explain, 
under  this  head,  whatever  tendency  to  confusion  is  found  in 
the  decisions. 

§  447.  "Goods,  Wares,  Merchsmdise j ; "  what  Property  is 
included.  —  (2d.)  What  classes  of  personal  property  are  com- 
prehended under  the  denomination  of  "goods,  wares,  and 
merchandises?"  That  these  words  are  naturally  confined 
in  significance  to  personal  property,  and  do  not  extend  to 
real  estate,  is  certain.* 

§  448.  The  Same  Subject;  TTnsevered  Crops;  4th  and  17th 
Sections  compared. — But  when  a  contract  of  sale  designates 

1  "  It  has  been  asked,"  says  Bay-  enough  to  warrant  a  supposition  that 

ley,  J. ,  in  the  leading  case  of  Baldey  the  whole  was  intended  to  he  one 

V.  Parker,   "  what  interval  of  time  transaction,   I  should    hold    it    one 

must  elapse  between  the  purchase  of  entire  contract  within  the  meaning 

different  articles  in  order  to  make  the  of  the  statute."     Baldey  v.  Parker, 

contract  separate ;  and  the  case  has  2  B.  &  C.  337. 

been  put  of  a  purchaser  leaving  a  shop  '  ^  See  auction  cases,  supra,  same 

after  making  one  purchase,  and  re-  section. 

turning  after  an  interval  of  five  or  '  See  Best,  J.,  in  Baldey  v.  Parker, 

ten  minutes  and  making  another.    If  2  B.  &  C.  337. 

the  return  to  the  shop  were  soon  *  See  1  Sch.  Pers.  Prop.  §  16. 

489 


§  449        SALES  OF  PERSONAL  PROPERTY.     [PART  VL 

corn,  potatoes,  or  other  chattels,  which  as  yet  are  ungrown, 
and  unsevered  from  the  soilj  is  it  a  case  under  the  17th  sec- 
tion, or  not?  This  is  an  inquiry  which  sometimes  presses 
on  comparison  of  the  17th  with  part  of  the  4th  section  of 
the  same  statute,  whose  purport  is,  that  contracts  for  the 
sale  of  lands,  or  any  interest  in  or  concerning  them,  must  be 
in  writing ;  the  one  section  applying  to  personal,  the  other 
to  real,  property.^  The  requirements  of  these  two  sections, 
it  is  perceived,  are  quite  different :  for  the  17th  always 
permits  oral  acts  of  performance,  and  eliminates  contracts 
involving  a  small  value  or  price  altogether ;  whereas  a  writ- 
ing is  rigidly  exacted,  without  regard  to  value  or  oral  acts, 
wherever  the  4th  section  takes  effect. 

§  449.  Cases  reviewed  as  to  Unsevered  Crops.  —  Said  Lord 
EUenborough,  in  Warwivk  v.  Bruce :  "  Here  is  a  contract  for 
the  sale  of  potatoes  at  so  much  per  acre ;  the  potatoes  are 
the  subject-matter  of  sale,  and  whether  at  the  time  they  were 
covered  with  earth  in  the  field,  or  in  a  box,  still  it  was  a  sale 
of  a  mere  chattel."^  In  this,  as  in  a  former  decision,  he  and 
his  associates  appear  to  have  relied  upon  the  fact  that  the 
contract  was  confined  to  the  sale  of  the  potatoes,  and  con- 
templated the  transfer  of  no  further  salable  interest.^  Hvans 
V.  Roberts  is  a  later  case  where  potatoes  were  contracted  for, 
which  the  seller  was  to  raise  at  the  buyer's  request,  and 
deliver  at  a  future  period ;  the  buyer  to  have,  meanwhile, 
no  interest  in  the  land,  of  course,  amounting  to  a  possessory 
right  of  the  premises.  It  was  held  that  the  incidental  ben- 
efit of  the  soU.  which  the  buyer  necessarily  took  under  his 
contract  was  no  such  "  interest  in  land  "  within  the  meaning 
of  the  statute  as  to  make  the  contract  other  than  a  contract 
for  chattels.*  In  progressing  thus  far  from  full-grown  to 
ungrown  potatoes,  the  courts  had  somewhat  shifted  the  line 
of  argument ;  but  the  principal  idea  developed  was  that 
an  "interest  in  land"  under  section  4,  properly  speaking, 

1  See  Bou V.  Diet. ' '  Frauds,  Statute  » lb. ;  Parker  v.  Staniland,  1 1  East, 
Of  ;  "  29  Car.  II.  o.  3,  §  4.  362. 

2  Warwick  v.  Bruce,  2  M.  &  S.  205  *  Eyans  v.  BobertS,  5  B.  &  C.  829. 
(a.d.  1813). 
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involves  the  transfer  to  the  buyer  of  some  exclusive  right  to 
the  soil,"  at  least  temporary,  so  as  to  enable  him  to  make  his 
profit  of  the  growing  surf  ace.  ^  Upon  this  distinction  were 
carried  certain  cases  where  the  purchaser  of  growing  grass, 
who,  under  his  contract,  was  to  mow  the  grass  and  other- 
wise possess  the  soil,  was  held  to  have  acquired  thereby  an 
interest  in  lands  within  the  4th  section.^  Combined  with 
this  consideration,  appeared  in  succeeding  cases  another, 
that  of  a  mutual  contemplation  as  to  the  state  in  which  the 
article  was  to  fexist  at  the  time  of  delivery ;  *  Tenterden, 
Abinger,  and  Baron  Parke  lending  to  these  later  decisions 
a  weighty  sanction.  The  policy  now  upheld  was  to  refuse 
to  bring  contracts  for  mere  industrial  crops  within  the  legis- 
lative enactment  concerning  "  interests  in  land  ;  "  that  is  to 
say,  to  uphold  the  contract,  though  verbal,  if  possible,  rather 
than  suffer  it  to  fail. 

But  in  1839  came  Jones  v.  Flint:  a  case  decided  in  the 
same  way,  though  upon  a  more  involved  state  of  facts 
than  hitherto  ;  for  not  only  did  the  contract  relate  to  crops 
of  corn  and  potatoes,  with  a  right  given  the  buyer  to  come 
upon  the  land  for  the  purpose  of  harvesting  and  carrying 
them  away,  but  there  was  a  still  more  questionable  stipula- 
tion presented  concerning  lay  grass,  which  the  court  got  rid 
of  by  construing  upon  the  facts  that  the  parties  had  mani- 
fested no  intention  to  sell  grass  which  the  buyer  was  to 
mow.*  Here  the  court  held  that  this  right  of  entering  upon 
the  land  to  harvest  and  carry  off  the  corn  and  potatoes  did  not 
so  materially  affect  the  case  as  to  render  the  sale  here,  more 
than  in  other  instances,  one  of  an  "  interest  in  lands "  within 
the  statute.  This  was  an  important  advance  from  former 
decisions,  and  so  the  court  esteemed  it ;  but  Lord  Denman's 
position  was  thus  stated :  "  We  agree  that  the  safer  grounds 
of  decision  are  the  legal  character  of  the  principal  subject- 
matter  of  sale,  and  the  consideration  whether,  in  order  to 

1  See  Bayley,  Holroyd,  and  Little-  «  Watts  «.  Friend,  10  B.  &  C.  446  ; 

dale,  JJ.,  in  Evans  v.  Roberts,  supi-a.  Sainsbury  o.  Matthews,  4  M.  &  W. 

»  Crosby  v.  Wadsworth,  6  East,  343. 

602.  *  Jones  v.  Flint,  10  Ad.  &  Ell.  753. 
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effectuate  the  intentions  of  the  parties,  it  be  necessary  to 
give  the  vendee  an  interest  in  the  land."^  This  test,  and 
the  circumstances  under  which  it  was  to  be  applied,  brought 
into  plain  view  a  common-law  distinction  to  which  Little- 
dale,  J.,  had  adverted,  after  a  somewhat  discursive  fashion, 
some  thirteen  years  before ;  namely,  between  certain  crops, 
the  regular  produce  of  the  soil,  such  as  grass,  which  the 
common  law  made  part  of  the  soU ;  and  growing  crops, 
fructus  industriales,  the  product  of  annual  industry,  such  as 
corn  and  potatoes,  which,  as  Lord  Coke  said,  was  a  personal 
chattel,  independent  of  and  distinct  from  the  land.^  It  is 
upon  this  latter  view  of  the  doctrine  that  Joy,  C  B.,  had 
in  1832,  in  an  Irish  case,  disposed  of  the  whole  controversy. 
His  admirably  clear  and  concise  language  is  substantially  as 
follows :  The  general  question,  whether  the  contract  con^ 
cerns  an  interest  in  lands,  under  the  Statute  of  Frauds,  or 
goods  and  chattels,  resolves  itself  into  another,  —  whether  or 
not  a  growing  crop  is  goods  and  chattels.  We  must  leave 
the  fine  distinction  of  the  old  cases,  and  have  recourse  to  a 
criterion.  "  At  common  law  growing  crops  were  uniformly 
held  to  be  goods ;  and  they  were  subject  to  all  the  legal 
consequences  of  being  goods,  as  seizure  in  execution,  etc. 
The  Statute  of  Frauds  takes  things  as  it  finds  them ;  and 
provides  for  lands  and  goods,  according  as  they  were  so 
esteemed  before  its  enactment.  In  this  way  the  question 
may  be  satisfactorily  decided."®  That  fruetus  industriales 
sold  with  regard  to  their  prospective  severance,  however 
long  they  are  to  remain  in  the  soil  to  complete' their  growth, 
are  chattels,  whose  sale  is  not  within  section  4  of  the  Statute 
of  Frauds,  is  now  the  settled,  rule  of  England  and  America.* 
§  450.  The  Same  Subject;  Distinctions  as  to  Annual  Crops, 
or  Fruits  of  Industry.  —  The   first  principle  here  noticeable 

1  lb.  313  ;   Story  Sales,  §  263  a,  4th  ed., 

2  See  Evans  v.  Roberts,  5  B.  &  C.     Bennett's  n.  ;  Benj.  Sales,  bk.  1,  pt. 
829,  per  Littledale,  J.  2,  o.  1 ;  Bryant  v.  Crosby,  40  Me. 

8  Joy,  C.  B.,  in  Dunne  v.  Eergu-  22 ;   Ross  v.  Welch,  11   Gray,  236 ; 

son,  Hayes,  540  (Irish  Ex.).  Pumer  v.  Piorcy,  40  Md.  212  ;   Mar- 

*  See  Green  v.  Armstrong,  1  Denio,  shall  v.  Ferguson,  23  Cal.65  ;  Bricker 

650 ;  Kingsley  v.  Holbrook,  45  N.  H.  v.  Hughes,  4  Ind.  146  ;  Westbrook 
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is,  therefore,  that  fruotus  industriales,  or  aunual  crops,  the 
fruits  of  periodical  industry,  are  treated  under  the  Statute 
of  Frauds,  not  as  interests  in  land,  but  as  chattels ;  and  that 
contracts  for  their  sale  are  not  governed  by  the  4th  section 
of  the  statute  of  Charles  II.  The  natural  inference  is,  that 
they  fall  within  the  scope  of  the  17th  section,  as  "goods, 
wares,  and  merchandises ; "  but,  though  certain  dicta  take 
this  for  granted,  the  precise  point  is  not  settled  by  author- 
ity ;  and  Blackburn,  J.,  on  the  contrary,  declares  the  propo- 
sition, that  such  chattels,  while  still  growing  and  unsevered 
(and  with  sole  reference  to  such  unsevered  condition),  are 
goods,  wares,  and  merchandises,  "  exceedingly  questionable. "  ^ 
§  451.  The  Same  Subject;  Cases  farther  revie'wed;  Natural 
Products,  etc.  —  In  all  the  foregoing  cases  where  fruetus 
industriales  were  held  to  be  chattels,  and  not  interests  in 
lands  under  the  Statute  of  Frauds,  the  legal  purport  of  the 
decision  was  in  furtherance  of  the  reasonable  intent  of  the 
parties.  They  treated  the  subject  sold  as  chattels ;  just  as 
in  our  every-day  mercantile  transactions,  where  coal,  corn, 
sugar,  wood,  and  various  other  commodities,  are  to  be  sup- 
plied on  contract,  neither  party  dreams  of  questioning  the 
character  of  the  property  as  personal  and  not  real,  though 
he  knows  perfectly  well  that  the  article  to  be  delivered  is  as 
yet  unsevered  from  the  soil.     Now,  these  fruetus  industriales 

V.  Eager,  16  N.  J.  L.  81 ;  Moreland  ous  yield.  See  1  Sch.  Pers.  Prop. 
V.  MyaU,  14  Bush,  474.  §§  100-104  ;  1  Washb.  Real  Prop. 
'  Blackb.  Sales,  pp.  19,  20 ;  Benj.  102 ;  Co.  Litt.  55  6.  But  certain 
Sales,  bk.  1,  pt.  2,  c.  2  ;  contra,  artificial  grasses  which  are  quite  fre- 
Bayley,  J.,  and  Littledale,  J.,  in  quently  renewed,  also  hops  (from 
Evans  v.  Roberts,  5  B.  &  C.  829 ;  a  consideration  paid  to  the  special 
Joy,  C.  B.,  in  Dunne  v.  Ferguson,  yearly  culture  which  must  be  be- 
Hayes,  540.  And  see  Blackb.  Sales,  stowed  upon  them,  though  they  come 
9,  10.  It  may  be  well  to  state  that  from  permanent  roots),  are  now 
annual  crops,  the  fruits  of  periodical  brought  within  the  legal  benefits  of 
industry,  are  such  as  com,  peas,  fruetus  industricfles,  and  hence,  as 
beans,  tares,  hemp,  flax,  cotton,  we  may  fairly  suppose,  claim  exemp- 
melons,  and  potatoes,  which  yield  tion  from  the  requirements  of  the 
an  annual  profit  in  return  for  an-  4th  section.  lb.  ;  Graves  v.  Weld, 
nual  labor ;  whilst  timber,  fruit-  2  Nev.  &  M.  725  ;  RodweU  v.  Phil- 
trees,  grass,  and  clover,  are  fruetus  lips,  9  M.  &  W.  503 ;  contra,  Wad- 
naturales,  whose  periodical  crops  are  dington  v.  Bristow,  2  B.  &  P.  452. 
of  a  more  permanent  and  spontane- 
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are  not  in  every  case  without  the  i^rovisions  of  the  4th  sec- 
tion ;  for  there  are  instances  in  the  reports  which  might 
justify  the  remark  of  Littledale,  J.,  that  "where  the  land 
is  agreed  to  be  sold,  and  the  vendee  takes  from  the  vendor 
the  growing  crops,  the  latter  are  considered  part  of  the 
land."^  We  must  search  out  some  broader  principle  as  a 
basis. 

This  necessity  becomes  the  more  apparent  when  we  turn 
to  the  decisions  under  the  statute  concerning  fruetus  natu^ 
rales  ;  for  they  by  no  means  establish  the  converse  rule,  that 
such  crops  are  invariably  within  section  4  as  "  interests  in 
land."  Take,  for  instance,  the  law  as  laid  down  with  refer* 
ence  to  trees  and  timber.  Growing  timber  was  the  subject 
of  a  case  very  early  reported,  which  the  English  Commoii 
Pleas  decided  in  1697.  The  question  was,  whether  the  sale 
of  timber  growing  upon  the  land  ought  to  be  in  writing  under 
the  Statute  of  Frauds,  or  might  be  by  parol ;  and  the  court 
appeared  to  have  held  that  it  might  be  by  parpl,  "  because  it 
is  but  a  bare  chattel."  ^  Smith  v.  Surman,  decided  in  1829, 
reviews  the  same  subject  more  fully  ;  but  the  conclusion  ar- 
rived at  Lord  Abinger  later  interprets  in  this  modified  form : 
"  It  appears  that  a  contract  to  sell  timber  growing  was  not 
held  to  convey  any  interest  in  the  land  ;  but  that  was  where 
the  parties  contracted  to  sell  the  timber  at  so  much  per  foot, 
and  from  the  nature  of  that  contract  it  must  be  taken  to  have 
been  the  same  as  if  the  parties  had  contracted  for  the  sale  of 
timber  already  felled.  "^  The  agreement  was,  in  fact,  to  sell 
standing  timber,  which  the  owner  had  already  begun  to  cut 
down,  at  so  much  a  foot.*  Some  stress  has  been  laid  in  later 
cases  upon  the  circumstance  that  the  seller  was  to  cut  down 
the  timber,  and  hence  convert  the  property  into  a  chattel  by 
his  own  act ;  ^  a  fact,  however,  whose  true  importance  we 
think  depends  upon  the  light  it  throws  upon  the  mutual  in- 


1  Littledale,    J.,   in    Mayfleld    v.  Lord  Abinger,  C.  B.,  in  Rodwell  «, 
Wadsley,  3  B.  &  C.  366  ;   Earl  of  Phillips,  9  M.  &  W.  501. 
Failmouth  V.  Thomas,  1  Or.  &  M.  89.  *  Smith  v.  Surman,  supra. 

2  Anon.,  1  Ld.  Raym.  182.  «  See  Bayley,  J.,  in  Earl  ot  Fal- 
»  Smith  V.  Surman,  9  B.  &  C.  561;  mouth  v.  Thomas,  1  Cr.  &  M.  105. 
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tent  of  the  parties  in  passing  property  of  this  or  that  intrinsic 
character.^  In  Modwell  v.  Phillips,  a  written  sale  of  fruit 
upon  the  trees,  which  evidently  meant  to  convey  the  property 
before  severance  from  the  soil,  was  held  to  be  the  sale  of  an 
interest  in  lands ;  and  to  the  same  effect  are  several  other 
English  decisions  concerning  growing  grass,  standing  under- 
growth, and  the  like.^  These  justify  the  position  that  an  oral 
contract  of  fructus  naturales,  contemplating  the  transfer  of 
the  seller's  property  while  they  are  stiU  annexed  to  the  soil, 
is  within  the  4th  section  as  an  interest  in  land ;  while  the 
oral  sale  of  such  products  in  the  ground,  but  awaiting  a  sev- 
erance before  property  can  pass  to  the  purchaser,  is  only  a 
chattel  sale.3 

Our  American  decisions  have  not  in  all  instances  kept  the 
fine  thread  of  distinction  plainly  in  view:  the  cases  regarding 


1  Marshall  v.  Green,  1  C.  P.  D. 
35,  justifies  this  statement. 

2  Rodwell  V.  Phillips,  9  M.  &  W. 
501 ;  Campbell  v.  Boots,  2  M.  &  W. 
248 ;  Washburn  v.  Burrows,  1  Ex. 
107 ;  Soovell  v.  Boxall,  1  Y.  &  J.  396. 
Some  late  American  authorities  in- 
cline to  giving  a  crop  of  fruit,  such 
as  peaches,  the  practical  benefit  of 
fructus  industriales  in  this  connec- 
tion.   Purner  v.  Pierce,  40  Md.  212. 

^  See  Rolfe,  B.,  in  Washburn  v. 
Burrows,  supra;  Lord  Abinger,  in 
Rodwell  V.  Phillips,  9  M.  &  W.  501 ; 
Blackb.  Sales,  9,  10  ;  Benj.  Sales,  bk. 
1,  pt.  2,  c.  2.  The  recent  case  of 
Marshall  v.  Green,  1  C.  P.  D.  35, 
confirms  the  view  of  the  text.  A 
sale  of  growing  timber,  to  be  taken 
away  as  soon  as  possible  by  the  pur- 
chaser, was  treated  here  as  not 
within  the  4th  section  ;  here,  too,  the 
purchaser  was  to  cut  down,  instead 
of  the  seller  (as  in  Smith  v.  Surman, 
supra).  An  idea  conveyed  is,  that, 
even  supposing  the  property  to  have 
passed  before  severance,  there  was 
no  "  interest "  or  profit  to  be  derived 
in  the  land  therefrom,  but  only  a 
license  to  come  and  take  the  trees, 


so  far  as  the  buyer  was  concerned. 
See  Lord  Coleridge,  C.  J.,  lb.  39, 
approving  Wms.  Saund.  395.  The 
sale  was  made  in  mid-winter  of  trees 
whose  cutting  commenced  early  in 
March.  Lord  Coleridge  laid  stress 
on  the  fact  that  in  winter,  when  the 
sap  is  out  of  the  tree,  and  it  stands 
as  if  it  were  dead,  the  buyer  gets  no 
"interest"  in  the  land  ;  but  that  it 
would  be  otherwise  where  at  the 
time  of  the  contract  it  was  contem- 
plated that  the  purchaser  should  de- 
rive a  benefit  from  the  further  growth 
of  the  thing  sold,  from  further  vege- 
tation, and  from  the  nutriment  af- 
forded by  the  land.  It  is  possible, 
however,  that  the  decision  rested 
upon  the  fact  that  no  property  was 
to  pass  to  the  purchaser  before  a 
severance. 

Coleridge,  C.  J.,  admits  as  to  the 
construction  of  the  4th  section,  "  con- 
tract or  sale  of  lands,  ...  or  any 
interest  in  or  concerning  them,"  that 
precedents  have  established  tests 
which  perhaps  the  framers  of  the 
statute  never  contemplated,  but 
which  cannot  now  be  disregarded. 
Marshall  v.  Green,  1  C.  P.  D.  35,  38, 
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natural  products  under  the  Statute  of  Frauds  are  usually 
found  to  be  irreconcilable;  and  in  New  York  and  several 
other  States  it  is  laid  down  emphatically,  that  the  sale  of 
growing  trees,  with  the  right  given  the  purchaser  to  enter 
and  remove  them  hereafter,  is  the  sale  of  an  interest  in  lands 
within  the  statute,  and  must  invariably  be  expressed  in  writ- 
ing.^ But,  on  the  other  hand,  there  are  numerous  opinions 
among  our  later  reported  cases  to  justify  the  inference,  that 
all  contracts  for  the  sale  of  trees  or  timber,  still  annexed  to 
the  soil,  are  susceptible  of  explanation;  that  if,  on  the  one 
hand,  the  parties  meant  to  grant  a  present  property  to  the 
unsevered  trees,  there  is  a  sale  contract  concerning  an  interest 
in  lands,  which  must  be  put  in  writing  ;  but  if,  on  the  other 
hand,  their  obvious  meaning  was  to  sell  trees  whose  property 
should  not  pass  to  the  purchaser  until  the  thing  had  been 
dissevered  so  as  to  exist  as  a  chattel,  the  contract  is  not 
within  the  operation  of  this  section  as  an  interest  in  land,  and 
necessarily  unenforceable  because  wholly  oral.^  Nor,  upon 
this  latter  construction  of  the  rule,  is  the  circumstance,  that 
the  purchaser  shall  cut  the  trees  instead  of  the  vendor,  deci- 
sive of  the  sale  as  one  of  an  interest  in  lands.^ 

1  Green  v.  Armstrong,  1  Denio,  delivered  at  so  much  a  cord,  is  not 
550  ;  Howe  v.  Batchelder,  49  N.  H.  a  contract  for  the  sale  of  an  interest 
204  ;  Harrell  v.  Miller,  35  Miss.  700 ;  in  lands.  Pumer  v.  Piercy,  40  Md. 
HiiH  V.  McCauley,  53  Penn.  St.  206.  212,  justifies  a  similar  construction 
A  parol  contract  for  the  sale  of  grow-  of  the  law  with  reference  to  intent 
ing  timber  amounts  merely  to  a  of  the  transaction,  and  whether  par- 
revocable  license.  Armstrong  v.  ties  mean  to  sell  specifically  timber 
Lawson,  73  Ind.  498.  See  Slocum  or  other  produce  of  the  land,  such 
V.  Seymour,  36  N.  J.  138.  as  a  crop  of  frait.    And  see  Cain  v. 

2  See  opinions  in  Kingsley  v.  Hoi-  McGuire,  13  B.  Mon.  340  ;  McClin- 
brook,  45  N.  H.  313;  Sterling  v.  tock's  Appeal,  71  Penn.  St.  365; 
Baldwin,  42  Vt.  306 ;  Whitmarsh  v.  Sterling  v.  Baldwin,  42  Vt.  306,  308, 
Walker,  1  Met.  313  ;  Owens  v.  Lewis,  per  Barrett,  J. 

46  Ind.  488 ;   White  ».  Foster,  102  When  the  title  or  property  passes 

Mass.  375,  378 ;  Byassee  v.  Eeese,  to  the  buyer  in  such  cases  is  some- 

4  Met.  (Ky.)  372 ;  Killmore  v.  How-  times  considered  in  this  connection ; 

lett,  48  N.  Y.  569 ;  Edwards  v.  Grand  e.g.  upon  a  severance,  or  when  the 

Trunk  R.  R.  Co.,  54  Me.  105.    Kill-  thing  becomes   a  personal    chattel, 

more  v.  Howlett  (which  distinguishes  See  Drake  v.  Wells,  11  AUen,  141 ; 

Green  v.  Armstrong)  makes  it  plainly  Buck  v.  Pickwell,  27  Vt.  15*7 ;  Cut- 

the  New  York  rule,  that  a  contract  ter  v.  Pope,  13  Me.  377. 
to    cut    trees,    standing    upon    the         s  ib.    And  see  Story  Sales,  4th 

vendor's  land,  into  cord-wood,  to  be  ed.  §  263  a,  Bennett's  n. 
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§  452.  General  Summary  aa  to  XTnsevered  Products  ;  whether 
within  the  Statute.  —  Upon  the  whole,  then,  the  current  of 
English  and  American  authorities,  at  the  present  day,  seems 
to  set  in  favor  of  some  such  rule  as  Judge  Blackburn  has  laid 
down ;  to  wit,  that  the  crucial  test  is,  whether  the  parties  in- 
tended that  the  property  in  the  thing  should  pass  before  or 
after  its  severance  from  the  soil.  To  quote  from  this  able 
writer  :  "  It  seems  pretty  plain  upon  principle  that  an  agree- 
ment to  transfer  the  property  in  something  that  is  attached 
to  the  soil  at  the  time  of  the  agreement,  but  which  is  to  be 
severed  from  the  soil  and  converted  into  goods  before  the 
property  is  to  be  transferred,  is  an  agreement  for  the  sale  of 
goods  within  the  meaning  of  the  9  Geo.  IV.  c.  14  (Lord  Ten- 
terden's  Act),  if  not  of  the  29  Car.  II.  c.  3.  The  agreement 
is,  that  the  thing  shall  be  rendered  into  goods,  and  then  in 
that  state  sold  ;  it  is  an  executory  agreement  for  the  sale  of 
goods  not  existing  in  that  capacity  at  the  time  of  the  contract. 
And  when  the  agreement  is,  that  the  property  is  to  be  trans- 
ferred before  the  thing  is  severed,  it  seems  clear  enough  that 
it  is  not  a  contract  for  the  sale  of  goods  ;  it  is  a  contract  for 
a  sale,  but  the  thing  to  be  sold  is  not  goods.  If  this  be  the 
principle,  the  true  subject  of  inquiry  in  each  case  is.  When  do 
the  parties  intend  that  the  property  is  to  pass  ?  If  the  thing 
perish  by  inevitable  accident  before  the  severance,  whom  do 
they  mean  to  bear  the  loss  ?  for  in  general  that  is  a  good  test 
of  whether  they  intend  the  property  to  pass  or  not ;  in  other 
words,  if  the  contract  be  for  the  sale  of  the  things  after  they 
have  become  severed  from  the  land,  so  as  to  become  the  sub- 
ject of  larceny  at  common  law,  it  is,  at  least  since  the  9  Geo. 
IV.  c.  14,  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise within  the  17th  section.  On  the  whole,  the  cases 
are  very  much  in  conformity  with  these  distinctions,  though 
there  is  some  authority  for  saying  that  a  sale  of  emblements 
or  fixtures,  vesting  an  interest  in  them  whilst  in  that  capacity 
and  before  severance,  is  a  sale  of  goods  within  the  meaning 
of  the  17th  section  of  the  Statute  of  Frauds,  and  a  good  deal 
of  authority  that  such  a  sale  is  not  a  sale  of  an  interest  in 
land  within  the  4th  section,  which  may,  however,  be  the 
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case,  though  it  is  not  a  sale  of  goods,  wares,  and  merchan- 
dise within  the  17th."  ^  To  which  Mr.  Benjamin  adds,  from 
a  study  of  the  later  English  cases  :  "  Nothing  is  to  be  found 
in  the  cases  reported  since  this  perspicuous  exposition  was 
published,  to  affect  its  accuracy,  or  to  shake  the  deductions 
drawn  by  the  learned  author  from  the  authorities  then  ex- 
tant." 2 

The  point  for  which  these  eminent  writers  contend  appears 
to  be  well  taken  ;  though  perhaps  the  doctrine  as  above  set 
forth  might  better  rest  upon  a  lower  substratum  of  legal 
principle,  which  we  often  encountered  when  studying  heir- 
looms, emblements,  and  fixtures,  in  our  first  volume,  —  that 
a  thing  with  the  physical  attributes  of  real  property  may 
become  personal  property  by  legal  construction,  because  the 
parties  have  agreed  to  treat  it  as  such,  and  bargain  for  it  as 
a  severed  article ;  the  law  furthering  their  intention ;  and 
so  vice  versd,  with  that  which  is  physically  a  chattel,  whose 
annexation  to  the  soil,  so  as  to  become  real  estate,  they  have 
mutually  contemplated.^  And  in  the  United  States,  where 
we  have  not  Lord  Tenterden's  act  re-enacted  in  the  several 
States,  the  question  of  an  "  executory  contract "  may,  as  to 
the  17th  section,  further  complicate  the  issue.* 

Our  conclusion  from  all  the  authorities,  English  and 
American  (if  one  assumes  to  reconcile  them  at  all),  may  be 
stated  in  these  propositions:  (1st.)  Contracts  for  the  sale 
of  fructus  industriales,  or  crops  the  product  of  annual  labor 
(which  the  common  law  treated  as  essentially  chattels,  with 
the  usual  incidents  thereof,  as  to  attachment  during  the 
owner's  life,  and  transmission  upon  his  death,  even  while 
annexed  to  the  soil  and  unsevered),  come  within  the  pro- 
vision, not  of  the  4th,  but  rather  of  the  17th  section ;  that 
is,  at  least,  to  say,  they  are  certainly  not  contracts  for  the 
sale  of  interests  in  land,  under  the  Statute  of  Frauds.  (2d.) 
Contracts  for  the  sale  of  fructus  naturales,  still  unsevered 
and  annexed  to  the  soil  (to  which  the  common  law  imputed 

1  Blackb.  Sales,  9,  10.  101,  114.     And  see  ib.  §  133,  as  to 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  2.  the  doctrine  of  equitable  oonversion. 
»  See  1  Sch.  Pers.  Prop.   §§  94,  *  See  supra,  §§  438-443. 
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no  chattel  character),  come,  on  the  contrary,  within  the  4th 
section,  as  involving  the  sale  of  interests  in  land.  (3d.)  But 
contracts  of  either  class  are  made  further  subject  to  this 
qualification,  that  if  the  mutual  intent  was  to  transfer  the 
seller's  property  with  attendant  risks  after  a  severance,  and 
not  before,  —  in  other  words,  not  until  the  thing  should 
physically  exist  as  a  chattel  beyond  a  perad venture,  —  the 
law  favors  the  mutual  intent,  so  far  as  to  regard  the  sale  as 
without  the  provision  of  the  4th  section  altogether.  (4th.) 
So,  too,  it  would  appear,  that,  vice  versd,  a  contract  for  the 
sale  of  an  ungathered  and  unsevered  crop,  though  coming 
within  the  denomination  of  fruotus  industriales,  requires 
treatment  as  an  interest  in  land  within  the  meaning  of  the 
4th  section,  if  the  parties  clearly  intended  to  pass  property 
in  it  simply  as  part  of  the  soil.^ 

§  453.  Contracts  for  the  Sale  of  Fixtures,  Buildings,  etc., 
whether  under  Section  17.  —  Contracts  for  the  sale  of  fixtures 
are  to  be  construed  on  corresponding  principles.  Any  chat- 
tel which  is  intended  for  a  fixture  to  the  soil  is,  by  destina- 
tion, real  estate ;  and  a  contract  which  purports  not  merely 
to  sell,  but  to  annex  the  thing  so  that  it  shall  be  permanently 
incorporated  with  the  soil,  cannot  be  pronounced  a  mere  con- 
tract for  the  sale  of  goods  within  the  17th  section. ^  Nor  is 
the  mere  sale  of  removable  fixtures,  as  for  instance,  those  of 
a  tenant,  already  annexed  to  the  ground,  within  the  17th 
section.     "Fixtures,"  says  Cockburn,  C.  J.,  "although  they 

1  As  to  tUs  last  proposition,  see  severance  to  bear,  already  stated  in 

Earl  of  Falmouth  v.  Thomas,  1  Cr,  the  text,  whether  the  parties  meant 

&  M.   89;  Mayfield  v.  Wadsley,   3  a  sale  of  the  thing   (whatever  the 

B.  &  C.  366,  cited  supra.    It  is  per-  property  right  and  risks)  as  a  chat- 

ceived  from  some  of  the  latest  of  the  tel,  as  a  severed  article,  and  not  as 

cases  cited  in  the  two  preceding  sec-  something  unsevered  ? 
tions  that  a  further  test  qualification  ^  Cotterell  v.  Apsley,  6  Taunt.  322  ; 

may  exist :    namely,   that   whether  Clark  v.  Bulmer,  11  M.  &  W.  243. 

the  property  or   title  in  the  thing  Tenant's  fixtures  to  the  freehold  are 

might  or  might  not  have  passed  be-  not   "goods,   wares,   and   merchan- 

fore  a  severance,  the  sale  conferred  dise."    Lee  v.  Gaskell,  1  Q.  B.  D. 

no   "interest"   in  the  land  to  the  700.    And  see  more  fully,  as  to  emolu- 

buyer  beyond  a  mere  license  to  come  ments  and  fixtures,  1  Sch.  Pers.  Prop, 

and  take  the  thing.    Is  it  not  better,  pt.  2,  cs.  6  and  6. 
then,  to  bring  this  test  of  constructive 
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may  be  removable  during  tbe  tenancy,  as  long  as  they  remain 
unsevered,  are  part  of  the  freehold,  and  you  cannot  dispose 
of  them  to  the  landlord  or  any  one  else  as  goods  and  chat- 
tels, because  they  are  not  severed  from  the  freehold,  so  as 
to  become  goods  and  chattels."  ^ 

Whatever  the  foregoing  expression  of  the  court,  the  basis 
of  reasoning  is  that  fixtures  were  sold  to  remain'  in  the 
ground  ;  and  perhaps  if  the  sale  purely  contemplated  a  sale 
to  a  third  person,  not  interested  in  the  land,  as  of  things  to 
be  severed  and  taken  away,  the  sale  would  be  not  only  one 
of  chattels,  but  of  chattels  following  the  analogy  of  fructus 
industriales.^  In  our  American  States  the  tendency  appears 
decidedly  to  regard  the  intention  of  parties  in  all  such  cases. 
And  as  to  buildings  (as  probably  to  fixtures  also)^  it  is 
ruled  in  various  instances  that  when  parties  sell  with  the 
idea  that  the  thing  sold  shall  be  severed  and  moved  from 
the  realty  (a  very  common  mode  of  selling  old  structures), 
the  sale  is  one  of  "goods"  or  chattels,  and  the  Statute  of 
Frauds  applies  in  its  17th  section.*  Real  estate  difficulties 
may  occur  in  practical  connection  with  such  questions,  which 
we  need  not  examine. 

§  454.  Whether  Section  17  applies  to  Incorporeal  Chattels; 
Bills  and  Notes,  Stock,  etc.  —  Another  important  inquiry, 
arising  in  the  present  connection,  concerns  the  application 
of  the  17th  section  to  choses  in  action,  or  incorporeal  person- 
alty. In  England,  it  is  well  settled  that  such  property 
comes  not  under  the  denomination  of  "  goods,  wares,  and 
merchandises,"  and  hence  that  contracts  for  the  sale  of  an 
incorporeal  chattel  of  any  species  need  not  comply  with  the 
statute.  The  first  important  case  in  point  is  Sumhle  v. 
Mitchell,  decided  in  1839,  with  reference  to  bank-shares. 
Said  Denman,  C.  J.  :   "Shares  in  a  joint-stock  company  like 

1  Lee  V.  Gaskell,  1  Q.  B.  D.  700.  *  Curtis  v.  Hoyt,  19  Conn.  154 

^  See  editorial  comment  upon  Lee  Shaw   v.   Carbrey,   13   Allen,   492 

V.  Gaskell,  in  late  English  edition,  Hartwell  v.  Kelly,   117  Mass.  235 

Benj.  Sales,  §  127.  Keyser  v.  District,   35  N.   H.  477 

8  See  3  Day,  476  ;  1  Cromp.  M.  &  Long  v.  White,  42  Ohio  St.  59 ;  Strong 

R.  266 ;   Horsfall  v.  Hey,  2  Ex.  778 ;  v.   Doyle,    110   Mass.    92  ;    Central 

Browne,  §  234.  Branch  E.  v.  Fritz,  20  Kans.  430. 
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this  are  mere  choses  in  action,  incapable  of  delivery,  and  not 
within  the  scope  of  the  17th  section."  ^  And  the  principle 
of  that  decision  has  since  been  extended  to  various  other 
incorporeal  rights ;  so  that  (notwithstanding  some  doubts 
formerly  entertained  on  the  subject)  the  question  is  no 
longer  considered  an  open  one  in  the  English  courts.^ 

This  construction,  which  seems  most  in  conformity  with 
the  legislative  intent  as  expressed  in  the  time  of  Charles  II., 
when  incorporeal  rights  had  no  recognized  status  as  the 
subject  of  legal  sale  and  transfer,  has  been  pursued  in  some 
parts  of  the  United  States.^  But  the  circumstances  attend- 
ing our  later  legislation  on  this  subject  might  raise  new 
questions  as  to  the  policy  of  the  law-makers ;  since  incorpo- 
real property  comes  as  much  within  the  reason  of  an  enact- 
ment against  fraud  as  corporeal  chattels,  save  as  to  the 
peculiar  formalities  which  attend  a  complete  transfer.  In 
New  York,  kindred  legislation  has  put  equitable  choses  in 
action  on  a  like  footing  with  goods ;  *  and  in  several  States 
the  Statute  of  Frauds,  as  adopted,  expressly  provides  for 
"  things  in  action ;  "  ®  while  again,  in  Florida,  is  to  be  found 
the  preferable  and  sweeping  expression  "  personal  property," 
which  might  in  every  State  well  supersede  the  ancient  tau- 
tological phrase  elsewhere  clung  to,  and  make  our  modern 
policy  plain  and  consistent.® 

But  in  Massachusetts  the  court  became  the  reformer,  and, 

1  Humble  v.  Mitchell,  11  Ad.  &  E.  118  Mass.  279,  285,  citing  Prec.  Ch. 
205.  533  ;    Sel.  Cas.  ia  Ch.  41.     But  the 

2  Benj.  Sales,  bt.  1,  pt.  2,  c.  2 ;  point  seems  to  have  been  regarded 
Tempest  v.  Balner,  3  C.  B.  249 ;  Dun-  by  these  earlier  cases  as  practically 
cuft  V.  Albrecht,  12  Sim.  189 ;  Wat-  unsettled.  See  Com.  Rep.  354,  pas- 
Bon  V.  Spratley,  10  Ex.  222 ;  Powell  sim,  reign  of  Geo.  I. 

V.  Jessop,  18  C.   B.   336 ;    Colonial         » See    Whlttemore   v.   Gibbs,    24 

Bank  v.  Whinney,  30  Ch.  D.  283 ;  N.  H.  484  ;  Vawter  v.  Griffin,  40  Ind. 

Knight  V.  Barber,  16  M.  &  W.  66 ;  1  593,  where  the  statute  expression  is 

Ex.856.    But  see  earlier  cases :  Com.  "goods"  only. 

Eep.  354 ;  Prec.  Ch.  533 ;  Sel.  Cas.  *  Artcher  v.  Zeh,  5  Hill,  200 ;  86 

Ch.  113.     It  was  held  by  the  English  N.  Y.  630 ;  56  N.  Y.  230. 

Court  of  Chancery,  before  the  Amer-         ^  gge  statutes  of  Alabama,  Cali- 

ican  Revolution,  that  shares  in  a  cor-  fornia,  and  New  York,  in  Browne 

poration   were   "goods,  wares,   and  Stat.  Frauds,  3d  ed.  appx. 

merchandise"    within    the    statute.  *  Southern  Life,  &c.  Co.  v.  Cole, 

Gray,  C.  J.,  in  Somerby  v.  Buntin,  4  Ela.  339. 
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just  before  Lord  Denman  and  his  associates  pronounced  their 
contrary  opinion,  declared,  for  this  State,  that  the  words 
"  goods,  wares,  and  merchandise  "  should  properly  embrace 
incorporeal  personalty.  There  had  already  been  intimations 
in  various  parts  of  America  that  contracts  for  the  sale  of 
stock  must  comply  with  the  terms  of  the  17th  section ;  an 
opinion  which  a  Maryland  court  seems  to  have  adopted, 
without  giving  reasons,  as  early  as  1810.  i  Tisdale  v.  Harris 
is  the  leading  Massachusetts  case,  and  indeed  the  leading 
American  one,  on  this  side;  and  the  opinion  therein  ren- 
dered by  Shaw,  C.  J.,  has  since  served  as  a  counterpoise 
to  the  contrary  utterances  of  the  English  Queen's  Bench. ^ 
A  contract  for  the  sale  of  shares  of  stock  was  here  held  to 
require  proof  by  writing  in  the  absence  of  the  other  requi- 
sites.^ The  same  principle  was  later  extended  in  the  same 
State  to  promissory  notes,  notwithstanding  the  English  rule 
had  by  this  time  become  manifestly  opposed;  and  so  the 
Massachusetts  courts  deliberately  chose  to  follow  Tisdale  v. 


1  See  Colvin  v.  Williams,  3  Har. 
&  J.  .38.  But  see  Webb  v.  Baltimore 
B.,  87  Md.  92,  adopting  the  English 
rule,  conti-a. 

2  Tisdale  v.  Harris,  20  Pick.  9 
(a.d.  1837-38).  Admitting  that  the 
question  had  not  already  been  clearly 
adjudicated  in  Great  Britain,  and  ad- 
verting to  an  early  case  of  the  kind, 
where  twelve  judges  appear  to  have 
been  equally  divided,  the  court  thus 
proceeds:  "Supposing  this  a  new 
question,  now  for  the  first  time  call- 
ing for  a  construction  of  the  statute, 
the  court  are  of  opinion  that,  as  well 
by  its  terms  as  its  general  policy, 
stocks  are  fairly  within  its  operation. 
The  words  '  goods '  and  '  merchan- 
dise '  are  both  of  very  large  significa- 
tion. Bona,  as  used  in  the  civil  law, 
is  almost  as  extensive  as  personal 
prbperty  itself,  and  in  inany  respects 
it  has  nearly  as  large  a  signification 
in  the  common  la\*.  The  word  '  mer- 
chandise '  also,  including  in  general 
objects  of  traffic  and  commerce,  is 
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broad  enough  to  include  stocks  or 
shares  in  incorporated  companies. 
.  .  .  There  is  nothing  in  the  nature 
of  stocks  or  shares  in  companies, 
which  in  reason  or  sound  policy 
should  exempt  contracts  in  respect 
to  them  from  those  reasonable  re- 
strictions designed  by  the  statute  to 
prevent  frauds  in  the  sale  of  other 
eommoditie's.  On  the  contrary,  these 
companies  have  become  so  numerous, 
so  large  an  amount  of  the  property 
of  the  community  is  now  invested  in 
them,  and  as  the  ordinary  indicia  of 
property  arising  from  delivery  and 
possession  cannot  take  place,  there 
seems  to  be  peculiar  reason  for  ex- 
teiiding  the  provisions  of  this  statute 
to  them." 

'  lb.  Boardinan  «.  Cutter,  128 
Mass.  388,  confirms  the  rule  of  Tis- 
dale «.  Harris,  supra;  and  the  fact 
that  the  plaintiff,  in  an  action  for 
the  refusal  to  take  the  shares  in  pur- 
suance of  an  oral  agreement,  has 
been  induced  to  become  a  stockholder 
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Harris,  rather  than  Humble  v.  Mitchell.^  This  Massachusetts 
doctrine  has  received  the  distinct  support  of  Connecticut  and 
Maine.^  In  New  Jersey,  furthermore,  the  sale  of  a  bond  and 
mortgage  is  held  to  be  within  the  statute.^ 

The  strength  of  the  Massachusetts  doctrine  lies  in  its  eon- 
forming  with  the  spirit  of  the  law.  That  this  view  is  adapted 
to  the  age  in  which  we  live  is  confirmed  by  the  fact  that  so 
many  States  have  so  amended  the  English  statute  in  re-enact- 
ing its  provisions  as  to  let  in  incorporeal  property.  Nor  else- 
where is  the  argument  unworthy  of  notice,  that  an  act  passed 
by  a  State  legislature  in  the  nineteenth  century  might  bear  a 
nineteenth-century  interpretation.  But  to  construe  statutory 
language  on  a  general  principle  is  always  unsafe ;  and  the 
reasoning  of  Tisdale  v.  Harris,  from  the  supposed  extensive 
signification  of  such  words  as  "goods"  and  "merchandise," 
has  not  gone  undisputed,  even  in  the  United  States.*  And 
a  contract  for  the  sale  of  stock  in  a  prospective  company,  not 
yet  organized,  is  held  to  be  without  the  statute,^ 

§  455.  statute  Provision  as  to  Standard  of  "Price  "  or  "Value." 
—  (3d.)  What  standard  of   "price"  or   "value"   brings  a 

by  the  defendant's  promise  to  buy  rule,  it  is  held  that  an  oral  agree- 

the  stock  of  the  plaintiff  whenever  ment  for  the  sale  of  an  interest  in  an 

he  wished  to  sell,  is  held  immaterial,  invention,  before  letters-patent   are 

See  Fay  v.  Wheeler,  44  Vt.  292,  con-  obtained,  is  not  a  contract  for  the 

fra,  which  seems  to  regard  the  prom-  sale  of  "goods,  wares,  or  merchan- 

ise  to  take  back  as  part  of  the  original  dise,"  within  the  statute.    Somerby 

undertaking,  which  by  acceptance  at  v.  Buntiu,  118  Mass.  279.     And  such 

at  all  events  was  taken  out  of  the  an  agreement  is  accordingly  enforce- 

statute.  able  by  bill  in  equity.    lb.     See  also 

1  Baldwin  v.  "Williams,  3  Met.  365.  Burke  v.  Partridge,  58  N.  H.  349, 

2  North  V.  Forest,  15  Conn.  400,  353  ;  Blakeney  v.  Goode,  30  Ohio  St. 
as  to  shares  of  stock ;  also  Pray  v.  350 ;  Burr  c.  De  la  Vergne,  102  N.  Y. 
Mitchell,  60  Me.  430.  A  sale  of  415;  Dalzell  ».  Watch  Case  Co.,  149 
bank-bills  is  within  the  statute.  U.  S.  315  (a  recent  case  of  great 
Gooch  V.  Holmes,  41  Me.  523  ;  2  authority).  But  see  29  Conn.  98. 
Cranch  C.  C.  143.  Cf.  Dudley  (Ga.),  «  Green  v.  Brookins,  23  Mich.  48  ; 
28.  Mehan   v.    Sharp,    151    Mass.    566. 

'  Greenwood  v.  Law,  55  N.  J.  168.  These  and  the  cases  in  the  foregoing 

*  Vawter  v.  Griffin,  40  Ind.  593 ;  note  suggest  a  doubt  of  the  statute 

Whittemore  v.  Gibbs,  24  N.  H.  484.  application  to  mere  money  rights  or 

And  see  Browne  Stat.  Frauds,  §§  296-  closes  in  action  which  are  assigned. 
298 ;  Story  Sales,  §  263  ;  1  Sch.  Pers.  A  contract  for  the  sale  of  gold  as 

Prop.  §§  16,  17,  47,  58.  a  commodity  is  within  the  statute. 

Even   under    the    Massachusetts  Peabody  v.  Speyers,  56  N.  Y.  230. 
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case  within  the  statute?  This  is  the  final  inquiry  suggested 
under  the  present  branch  of  our  subject.  We  say  "  price  "  or 
"  value,"  because  legislation  at  this  day  employs  sometimes 
the  one  word  and  sometimes  the  other.  "  Price  "  was  used 
in  the  original  act  of  29  Car.  II. ;  but,  in  England,  Lord 
Tenterden's  Act,  9  Geo.  IV.  c.  14,  §  7,  has  substituted  the 
less  precise  and  technical  word  "  value  "  in  reaffirming  and 
amending  the  17th  section ;  the  effect  of  which  appears  to 
be,  not  so  much  to  substitute  a  different  test  as  to  give  wider 
expression  to  the  policy  upon  which  this  whole  legislation 
against  frauds  and  perjuries  rests.^  "Price"  is  the  word 
still  to  be  found  upon  the  statute-books  of  most  of  our 
American  States ;  ^  which  perhaps  except  for  its  more  tech- 
nical and  narrower  meaning  we  might  regard  as  synonymous 
with  "value." 

As  to  the  standard  of  price  or  value,  local  legislation  varies, 
naturally  enough.  For  the  price  or  value  of  "  ^10  and  up- 
wards "  has  always  been  the  English  rule.^  In  the  United 
States,  the  preference  has  been  shown  for  a  similar  stand- 
ard, as  computed  in  Federal  money;  varying,  however,  in 
precise  amount,  from  thirty  up  to  the  round  sum  of  fifty 
dollars,  as  local  legislation  may  dictate,  while  a  few  States 
carry  the  exemption  as  high  as  two  or  even  three  hundred 
dollars  ;  *  but  "  any  value  "  is  the  standard  of  one  or  two 
States.®  Any  contract  of  sale,  therefore,  which  imports  a 
price  up  to  or  beyond  the  statute  standard  (and,  if  no  price 
was  definitely  fixed  by  the  contract,  the  law  will  assume 
that  a  reasonable  price,  as  measured  by  the  reasonable  value 
of  the  goods,  was  mutually  intended^),  is  incapable  of  en- 
forcement while  the  statute  provision  fails  of  compliance. 

The  price  or  value  is  not  to  be  presumed  to  reach  the 
statutory  sum  :  on  the  contrary,  he  who  claims  protection  of 
the  statute  must  show  affirmatively  that  his  case  falls  under 

1  Act  9  Geo.  IV.  c.  14,  §  7 ;  Hax-         *  See  Browne  Stat.  Frauds,  3d  ed. 

man  v.  Reeve,  25  L.  J.  C.  P.  257.  appx. 

^  See  Browne  Stat.  Frauds,  3d  ed.  ^  See  Bennett's  note,  Benj.  Sales, 

appx.  i  6tli  Am.  ed.  149,  referring  to  Florida 

»  Act  29  Car.  II.  §  17 ;  Act  9  Geo.  and  Iowa  statutes. 
IV.  c.  14,  §  7.  6  See  supra,  §  216. 
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it.^  But  the  statute  appears  to  cover  a  contract  for  the  sale 
of  articles  for  which  a  sum  rising  to  the  legislative  standard 
proves  eventually  payable  by  way  of  price,  even  though,  con- 
sistently with  their  contract  as  made,  the  parties  might  have 
hoped  to  keep  the  price  down  below  it;  and  they  cannot 
agree  to  leave  in  uncertainty  the  actual  amount  payable 
without  altogether  endangering  their  means  of  reciprocally 
enforcing  the  bargain.  The  decision  in  Watts  v.  Friend  in- 
volves this  principle,  though  the  point  was  not  specially 
taken  by  counsel  or  court. ^  At  all  events,  under  a  statute 
which  substitutes  the  word  "value"  for  "price,"  a  case 
may,  upon  proper  proof,  be  brought  within  the  operation 
of  its  provisions,  notwithstanding  the  contract  itself  leaves 
it  doubtful  whether  a  price  less  than  the  statute  standard 
might  not  have  been  agreed  upon.^ 

§  456.  The  Same  Subject;  Rule  of  Entirety  of  Contract  here 
applied.  —  But  litigation,  under  the  present  head,  is  chiefly 
concerned  with  cases  which  call  for  the  application  of  that 
doctrine  concerning  the  entirety  of  contracts  to  which  we 
have  elsewhere  alluded.*  One  purchases  several  things  from 
the  same  person  ;  and  the  inquiry  arises,  whether  the  stand- 
ard which  the  legislature  has  fixed  shall  apply  to  the  cost  of 
each  thing  considered  separately,  or  to  the  amount  payable 
for  the  whole  as  a  single  sum  total.  Now,  if  there  be  an  en- 
tire contract  of  sale  involving  several  items,  the  statute  must 
apply  wherever  the  price  or  value  of  all  together  foots  up  to 
the  standard  prescribed  by  legislation  ;  but  if  each  item  be  a 
separate  transaction,  and  the  subject  of  a  separate  contract, 


1  Crookshanks  v.  Burrell,  18  Johns,  and  that,  under  the  4th  section,  it 
58 ;  Browne  Stat.  Frauds,  §  311.  has  been  held  that  cases  depending 

2  Watts  V.  Friend,  10  B.  &  C.  446 ;  on  contingencies  which  may  or  may 
Benj.  Sales,  hk.  1,  pt.  2,  c.  3 ;  Browne  not  happen  within  the  year  are  not 
Stat.  Frauds,  §  312.  The  reporter's  within  that  section,  though  the  event 
note  to  this  case,  which  involved  the  does  not,  in  fact,  happen  witliin  the 
sale  of  turnip-seed,  the  future  product  year.  We  may,  then,  infer  that  the 
of  seed  not  yet  sown,  calls  attention  to  17th  section  differs  from  the  4th  in 
a  point  not  discussed  in  it :  viz.,  that,  respect  of  the  rule  stated  in  the  text, 
when  the  bargain  was  made,  it  was  ^  Harman  v.  Reeve,  25  L.  J.  C.  P. 
uncertain  whether  the  value  of  the  257. 

seed  to  be  produced  would  reach  £10 ;  *  Supra,  §  446. 
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no  single  one  of  them  involving  a  price  which  reaches  the 
standard,  the  statute  is  satisfied ;  and,  once  more,  if  the 
price  of  any  article  rise  to  the  standard,  and  consequently 
the  total  price  likewise,  so  long  as  each  article  was  the  sub- 
ject-matter of  its  own  contract,  the  statute  takes  effect  only 
against  the  excessive  item,  without  paying  regard  to  the  price 
or  value  of  the  whole.  The  criterion  is,  what  was  the  total 
price  or  value  of  all  the  articles  embraced  under  a  single  sale 
transaction  ? 

To  illustrate  the  rule,  in  Baldey  v.  Parker  the  defendant 
went  into  the  plaintiff's  shop  and  bargained  for  several  arti- 
cles. A  separate  price  was  agreed  upon  for  each,  and  none 
exceeded  in  cost  £10,  the  statute  standard.  The  defendant 
asked  to  have  an  account  for  the  whole  sent  to  his  house ; 
which  was  done,  showing  a  total  cost  of  .£70.  This  sum  the 
defendant  refused  to  pay,  thinking  it  too  large  ;  and  asked  a 
discount  from  the  whole  bill,  which  the  plaintiffs  declined  to 
make.  A  controversy  followed,  terminating  in  a  lawsuit ; 
and  the  defendant  pleaded  the  Statute  of  Frauds.  The  court 
Jield  the  plea  to  be  good,  inasmuch  as  the  bargain  as  concluded 
showed  that  the  contract  was  an  entire  one  for  goods,  em- 
braced under  different  items,  for  the  sum  total  of  j670.  Said 
Bayley,  J.  :  "  It  is  conceded  here  that  on  the  same  day,  and 
indeed  at  the  same  meeting,  the  defendant  contracted  with 
the  plaintiffs  for  the  purchase  of  goods  to  a  much  greater 
amount  than  £10.  Had  the  entire  value  been  set  upon  the 
whole  goods  together,  there  cannot  be  a  doubt  of  its  being  a 
contract  for  a  greater  amount  than  £10  within  the  17th  sec- 
tion of  the  statute  ;  and  I  think  that  the  circumstance  of  a 
separate  price  being  fixed  upon  each  article  makes  no  such  dif- 
ference as  will  take  the  case  out  of  the  operation  of  that  law."  ^ 

§  457.  The  Same  Subject.  —  Transactions  of  this  kind  must 
be  viewed  in  their  whole  breadth  in  order  to  resolve  the 
mutual  intention.  We  have  shown  that  an  auction  sale  of 
effects  is  usually  thought  to  raise  a  separate  contract  with 

1  Baldey  v.  Parker,  2  B.  &  C.  37.  see   Story  Sales,  §  261 ;   Gilman  v. 

See  also  remarks  of  Abbott,  C.  J.,  Hill,  36  N.   H.  311 ;  supra,  §  446 ; 

Holroyd,  J.,  and  Best,  J.,  ib.    And  AUard  ».  Greasert,  61  N.  Y.  1. 
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the  purchaser  on  each  successive  lot  knocked  down.^  This  is 
not  invariably  the  case,  however  ;  for  an  auctioneer  may  so 
adjust  the  price  in  concluding  with  the  purchaser  of  several 
lots  at  one  vendue  as  to  render  the  price  computable  under 
the  statute  as  a  sum  total.  A  New  Hampshire  case  goes 
quite  far  in  this  direction ;  holding  —  contrary  to  the  usual 
rule,  and  upon  the  suggestion  that  auction  sales  of  goods  are 
conducted  in  this  country  much  the  same  as  any  other  sales 
^-  that  where  the  furniture  and  stable  stock  of  a  proprietor 
were  sold  at  the  same  auction,  and  all  upon  the  same  terms 
and  conditions,  a  purchaser  who  bought  in  separate  articles 
upon  separate  bids  and  at  separate  and  distinct  prices,  and 
on  different  days  had  made  an  entire  contract  at  an  aggre- 
gate price  exceeding  the  limit  for  cases  without  the  statute.^ 
There  may,  of  course,  be  an  entire  sale  for  a  certain  price 
with  delivery  by  instalments.^ 

We  may  further  remark,  that,  where  a  single  contract  of 
sale  which  falls  within  the  statute  rule  by  reason  of  an  exces- 
sive price  or  value  stipulates  something  further,  the  entirety 
of  the  contract  forbids  a  separation  of  its  parts  ;  but  the  good 
portion  and  the  bad  portion  are  inseparable,  and  both  must 
fall  together.  Thus,  if  the  oral  contract  be  partly  for  the 
sale  of  goods  at  a  price  which  reaches  the  statute  standard, 
and  partly  for  the  keeping  of  cattle,  non-enforcement  is  the 
result  as  to  the  whole  contract.*  On  the  other  hand,  if  the 
contract  be  not  entire,  and  the  sound  part  be  separable  from 
the  unsound,  the  sound  part  will  be  enforceable.^ 

Where  the  price  or  value  fixed  is  uncertain,  the  statute 
test  applies  according  to  the  price  or  value  as  ultimately  as- 
certained.® 

1  See  §  446  ;  Wells  v.  Day,  124  of  support  under  the  statute,  that  as 
Mass.  38.  to  the  other  becomes  equally  unen- 

2  .Tenness  v.  Wendell,  51  N.  H.  63 ;  forceable.  Hodgson  v.  Johnson,  El., 
supra,  §  446.  Bl.  &  El.  685 ;  Gould  v.  Mansfield,  103 

s  Gault  V.  Brown,  48  N.  H.  183.  Mass.  408. 

*  Harman  v.  Reeve,  25  L.  J.  C.  P.  ^  Eand  v.  Mather,  11  Cush.  1.    The 
257 ;  Irvine  v.  Stone,  6  Cush.  508.  usual  analogies  of  the  law  of  con- 
So,  If  an  entire  agreement  he  made  tracts  must  here  apply,   which  we 
as  to  both  real  and  personal  property,  need  not  pursue  in  detail, 
and  the  agreement  as  to  the  one  fails          '  Brown  v.  Sanborn,  21  Minn.  402 ; 
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CHAPTER  X. 

STATUTE  OF  FKATJDS  ;    ORAIi  OOMPLIANCB. 

§  458.  Two  Methods  of  Oral  Compliance  to  be  considered. 
—  II.  Our  present  chapter  considers,  as  concerning  sale  con- 
tracts, oral  acts  of  compliance  with  the  Statute  of  Frauds. 
These,  as  reference  to  the  original  17th  section  will  show,  are 
two  in  number:  (1st.)  The  buyer's  acceptance  and  actual 
receipt  of  part  of  the  subject-matter ;  (2d.)  The  giving  of 
earnest  or  part  payment.  One  or  the  other  of  these  modes 
will  suffice.  In  either  alternative,  the  enactment  is  satisfied 
by  a  merely  partial  performance  ;  and  the  buyer,  rather  than 
the  seller,  is  looked  to  as  the  party  who  must  do  the  requisite 
thing  ;  though  mutual  assent  to  the  act  of  part  performance 
ig  doubtless  contemplated.  These  topics  wiU  be  successively 
discussed. 

§  459.  Compliance  by  Buyer's  Fart  Acceptance  and  Actual 
Receipt.  —  (1st.)  Concerning  the  buyer's  acceptance  and  act- 
ual receipt  of  part  of  the  subject-matter.  Says  the  Statute 
of  Charles  the  Second  :  "  Except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same."^  This 
is,  in  substance,  the  language  of  American  legislation  like- 
wise ;  but,  in  States  whose  codes  make  express  mention  of 
incorporeal  chattels,  a  slightly  different  turn  has  been  given 
to  the  phrase,  without  changing  the  main  result.^ 


8  Ind.  58  ;  Carpenter  v.  Galloway,  73  ^  n  Shall  accept  and  receive  part 

Ind.  418,  where  the  sale  was  of  all  of  such  goods,  or  the  evidences,  or 

the  mules  that  a  certain  jack  should  some  of  them,  of  such  things  in  ac- 

breed  during  the  season,  at  §46  each,  tion."    See  enactments  of  California, 

and  the  "price,"  as  ascertained,  de-  New  York,  &c.,  in  Browne's  Stat, 

pended  upon  the  number  of  mules  Frauds,  3d  ed.  appx.     The  Iowa  stat- 

actually  bred.  ute  is  peculiar :  requiring  a  part  de- 

1  29  Car.  II.  c.  3,   §   17 ;  supra,  livery,  but  saying  nothing  of  a  part 

§  429.  acceptance.    See  13  Fed.  Kep.  345. 
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Tlie  obvious  force  of  language  like  this  is  to  exact  the  most 
scrupulous  oral  performance  on  the  buyer's  part  in  order  to 
save  the  contract  from  failure :  he  must  not  only  receive  a  por- 
tion of  the  subject-matter,  but  he  must  accept  it.  Hence,  too, 
the  seller  must  have  made  a  thorough  delivery  of  that  por- 
tion of  the  goods  which  is  claimed  to  satisfy  the  statute.  The 
legislature  is,  indeed,  silent  as  to  acts  of  performance  by  the 
seller  ;  but  so  strenuously  does  it  insist  upon  such  acts  of  the 
buyer  as  would  naturally  follow  delivery,  that,  as  the  irre- 
sistible conclusion,  the  seller  must  have  fully  delivered ;  and 
furthermore,  the  contract  continues  insecure  until  the  buyer 
has  supplemented  such  performance  by  his  unequivocal  re- 
ceipt and  acceptance. 

We  have  shown  that  the  common  law  of  delivery  or 
tender  of  goods  under  a  contract  of  sale  does  not  go  so  far 
as  to  postpone  the  seller's  remedies  to  the  period  when  a 
transfer  of  possession  is  finally  effected ;  for  there  may  be 
a  transfer  of  property  before  a  transfer  of  possession,  and  he 
need  not  surrender  custody  until  the  price  has  been  satisfac- 
torily paid  or  secured.  But  there  can  be  no  delivery  under 
the  Statute  of  Frauds,  irrespective  of  a  full  surrender  of  pos- 
session ;  there  can  be  no  compliance,  such  as  the  text  we 
have  quoted  recognizes,  while  the  seller  merely  tenders  pos- 
session to  the  buyer ;  none  while  the  seller's  lien  remains ; 
none,  perhaps,  while  one's  right  continues  to  return  the 
goods  because  of  their  non-correspondence  with  the  contract 
in  kind  and  quantity.^  The  statute  is  not  satisfied  if  the 
seller  asks  instructions  for  shipment,  and  the  shipment  is  not 
made ;  ^  nor  if  the  goods  are  shipped  to  the  buyer,  but  lost 
on  the  way.  2  And  the  buyer's  acts  of  fulfilment  so  far  hinge 
upon  the  seller's  precedent  act  of  delivery  as  to  require  that 
the  acceptance  and  receipt  shall  be  in  pursuance  of  such 
delivery  as  the  seller  has  made,  not  for  some  temporary  pur- 
pose, but  with  the  intent  of  divesting  himself  of  possession 
as  owner  in  the  buyer's  favor.*     It  is  when  the  buyer's  acts 

1  See  Browne  Stat.  Frauds,  §§  316-  '  Maxwell  v.  Brown,  39  Me.  98. 
333  ;  Story  Sales,  §  276.  *  See  Brand  v.  Focht,  1  Abb.  N.  Y. 

2  Marsh  v.  Bouse,  44  N.  Y.  643.         App.  185.    But  see  infra,  §§  463,  464. 
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show  that  both  the  seller  and  himself  have  rendered  part 
performance  that  the  statute  becomes  fully  satisfied. 

§  460.  The  Same  Subject ;  'what  is  Acceptance  and  Actual 
Receipt.  —  To  turn  now  to  the  buyer,  the  party  whose  acts 
are  decisive  of  oral  compliance  with  the  statute.  Delivery 
of  possessioh  is  good  as  far  as  it  goes  ;  but  delivery  will  not 
take  a  single  case  out  of  the  statute,  nor  is  it  in  the  «eUer'§ 
power  to  render  the  contract  enforceable  by  any  oral  act  of 
his  own  independently  of  the  buyer's  performance.^  What 
the  buyer  must  do  under  the  statute  is  briefly  epitomized,— 
to  accept,  and  to  actually  receive.  These  two  acts  must 
concur  as  to  the  same  identical  portion  of  the  subject-matter 
embraced  under  the  contract :  neither  is  acceptance  satis- 
factory without  actual  receipt,  nor  actual  receipt  without 
acceptance.  A  carrier,  we  know,  may  actually  receive 
goods,  while  it  is  not  within  his  sphere  to  accept  them  on 
the  buyer's  behalf :  moreover,  instances  have  already  been 
cited  where  a  buyer  accepted  a  thing  as  satisfactory  before 
actually  receiving  it.  But  the  Statute  of  Frauds  permits  of 
no  half-way  work :  there  must  be  acceptance,  and  actual 
receipt  besides. 

The  preponderance  of  authorities  at  this  day  decidedly 
favors  a  discrimination  between  acceptance  and  actual  receipt, 
thus  justifying  the  framers  of  the  enactment ;  ^  though  some 
eminent  judges  have  thought  the  terms  equivalent.^  The 
language  of  the  statute  is  plain  ;  but  the  decisions  are  in  a 
confused  state,  and  not  easily  to  be  reconciled ;  which  is 
doubtless  owing,  in  great  part,  to  a  long  fluctuation  of  opin- 
ion as  to  the  propriety  of  observing  this  distinction,  and  a 
frequent  disposition  to  assert  a  rule  for  the  one  class  of  cases 
which  applies  to  the  other.     Not  only  are  the  terms  "  accept- 

1  See  Nichols  v.  Morse,  100  Mass.  Sales,  bk.  1,  pt.  2,  c.  4,  §  1 ;  §  467, 
523  ;  Marsh  v.  Rouse,  44  N.  Y.  643;  post;  Page  v.  Morgan,  15  Q.  B.  D. 
Maxwell  v.  Brown,  39  Me.  101 ;  Haw-     228,  and  authorities  cited. 

ley  V.  Keeler,  53  N.  Y.  114 ;  cases  '  Cockbum,  C.  J.,  and  Crompton, 

cited,  post.    Mere  words  are  insuffi-  J.,  in  Castle  v.  Sworder,  6  H.  &  N. 

cient.     Shepherd  v.  Pressey,  32  N.  H.  832  ;  Erie,  J.,  in  Marvin  v.  Wallls,  6 

55  ;  Bowers  v.  Anderson,  49  6a.  143.  E.  &  B.  726. 

2  See  Blackb.  Sales,  22,  23 ;  Benj. 
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ance  "  and  "  actual  receipt "  often  interclianged  in  legal  dis- 
cussion, but  the  statute  is  construed  as  though  it  put  as  a 
test  the  seller's  act  of  delivery,  instead  of  the  buyer's  per- 
formance. ^  This,  however,  ought  not  to  be  applied  where 
oral  compliance  is  set  up  for  binding  the  buyer ;  for  the  stat- 
ute requires,  in  the  absence  of  a  writing,  this  distinct  part 
acceptance  and  receipt  as  clear  evidence  of  his  intent  to  be 
bound  by  the  contract. 

§  461.  The  Same  Subject;  Doctrine  of  Entirety  applied. — 
Some  legal  principles  may  be  asserted  of  both  classes  taken 
together.  Thus  the  doctrine  of  entirety  renders  the  part 
acceptance  and  receipt  of  a  single  lot,  though  various  lots 
were  covered  into  the  transaction,  a  sufficient  compliance 
with  the  statute ;  and  this  time  it  is  the  enforcing  party, 
instead  of  the  defendant,  who  reaps  the  advantage  of  the 
doctrine  ;  for  the  area  of  performance  which  satisfies  the 
enactment  becomes  reduced  to  the  fractional  part  of  a  frac- 
tion.^  And  so  favorably  do  the  courts  incline  to  regard  part 
performance  as  operating  to  take  a  contract  out  of  the  stat- 
ute, that  they  have  not  only  construed  an  auction  sale  of 
separate  lots  into  one  entire  transaction,  but  even  recog- 
nized performance  as  to  an  existing  portion  of  goods,  not- 
withstanding the  remainder  has  no  existence,  but  must  be 
made  to  order.  Thus,  where  ready-made  lamps  were  ordered 
at  the  same  time  with  others  to  be  made  to  order,  the  accept- 
ance and  receipt  of  the  former  were  held  to  take  the  latter 
out  of  the  statute.^  It  matters  not  that  the  entire  contract 
covers  articles  of  different  kinds  and  qualities  ;  for  the  part 
acceptance  and  receipt,  as  to  a  single  item  of  one  kind  or 
quality,  will  suffice  to  bear  up  the  other  items,  whatever  be 
their  character,  provided  only  all  were  embraced  in  a  single 
transaction.* 

^  See  Pollock,  C.  B.,  in  Holmes  v.  '  See  Jenness  ■».  'Wendell,  supra; 

Hoskins,  9  Ex.  753.  Scott  v.  Eastern,  &c.  R.  R.  Co.,  supra. 

2  Elliott  V.  Thomas,  3  M.  &  "W.  170 ;  *  Elliott  v.  Thomas,  3  M.  &  W.  170. 

Scott  V.  Eastern,  &c.  R.  R.  Co.,  12  M.  And  see  supra,  §  446.    But  see  Price 

&  W.  33 ;  Gault  v.  Brown,  48  N.  H.  v.  Lea,  1  B.  &  C,  156. 
183 ;  Mills  v.  Hunt,  20  Wend.  431 ; 
Jenness  v.  Wendell,  51  N.  H.  63. 
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§  462.    The  Same  Subject;  Test  of  Fart  Acceptance,  etc. — 

The  acceptance  and  receipt  of  a  part  will  satisfy  the  statute 
as  to  the  whole ;  and  though  such  part  acceptance  and 
receipt  would  not,  of  course,  legally  amount  to  delivery  of 
the  balance,  so  as  to  justify  one  in  suing  as  for  goods  sold 
and  delivered,  the  seller  is  thus  enabled  to  sue  on  the  whole 
contract  as  for  goods  bargained  and  sold ;  ^  and  since  the 
buyer  binds  himself  in  such  a  case,  so,  too,  does  the  seller 
become  bound  to  deliver  the  residue  of  the  goods  under  the 
contract.^ 

As  to  part  acceptance  and  receipt,  the  statute  imposes  no 
arbitrary  test :  any  substantial  part,  be  it  never  so  small  in 
comparison  with  the  whole  amount  contracted  for,  is  capable 
of  affording  a  full  compliance  with  the  law.  A  half-pound 
parcel  out  of  a  hogshead  of  sugar,  which  the  buyer  accepts 
and  receives  as  part  of  the  entire  quantity,  has  been  held 
sufficient.^  But  while  some  of  the  earlier  cases  appear  to 
have  indulged  the  enforcing  party  so  far  as  to  let  a  mere 
sample  or  specimen  package  lift  the  entire  bulk  out  of  the 
statute,  the  rule,  as  stated  by  Lord  EUenborough,  was,  that 
such  a  parcel  must  have  been  accepted  and  received  by  the 
buyer  as  part  of  the  goods  sold,  notwithstanding  the  addi- 
tional intent  of  the  parties  that  it  should  be  a  sample  or 
specimen  of  quality ;  that  the  total  must  have  been  dimin- 
ished, as  the  parties  understood  it,  by  so  much  quantity  or 
bulk  as-  the  parcel  represented.*  This  test,  then,  evidently 
excludes,  as  it  ought,  from  the  advantages  which  wait  upon 
compliance,  every  case  where  a  mere  sample  or  specimen  was 
given  to  the  buyer  as  no  part  of  the  specific  quantity  or  lot 
actually  bargained  for,  but  rather  to  induce  a  bargain  after- 
wards.^   Nor  should  the  correspondence  of  such  sample  with 

1  Story  Sales,  §  279 ;  Atwood  v.  Klinitz  v.  Surry,  5  Esp.  267  ;  Gardner 
Lucas,  53  Me.  508.  v.  Grout,  2  C.  B.  n.  s.  340.     And  see 

2  lb. ;  Richardson  v.  Squires,  37  Knight  v.  Mann,  118  Mass.  143  ;  Kib- 
Vt.  640.  ble  V.  Gough,  38  L.  T.  n.  s.  204 ; 

'  Hinde  v.  Whltehouse,  7  East,  558.  Rickard  v.  Moore,  38  L.  T.  n.  s.  841. 
And  see  Rohde  v.  Thwaites,  6  B.  &  'lb.     And  see  Remick  v.  Sand- 

C.  388.  ford,  120  Mass.  309. 

*  Hinde  v.  Whitehouse,  7  East,  558 ; 
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the  bulk  actually  sold  be  enough  to  satisfy  the  statute.  A 
]ust  regard  for  the  intention  of  the  law-makers  requires,  we 
think,  that  the  statute  provisions  shall  not  be  evaded  by  any 
judicial  misconstruction  of  acts  and  conduct  which  had  sub- 
stantial reference  to  gifts  or  samples  merely  as  such ;  and 
that  satisfactory  performance,  to  come  within  the  present 
exception,  must  consist  in  the  acceptance  and  receipt  by  the 
buyer  of  some  part,  however  small,  as  strictly  on  account  of 
the  whole ;  the  question  being  one  of  fact,  with  the  burden 
upon  the  party  who  alleges  performance.  ^ 

§  463.  Whether  accompanied  necessatily  by  Transfer  of  Title. 
—  Courts  and  text-writers  are  well  agreed  that  the  statute 
compliance  by  part  acceptance  and  part  receipt  which  we 
are  considering  presupposes  a  very  thorough  transfer  of  pos^ 
sessory  rights  from  seller  to  buyer  as  concerns  that  portion 
of  subject-matter  which  proves  so  delegated  as  to  save  the 
contract.  By  "accept  and  actually  receive,"  say  some  ju- 
rists, we  are  to  understand  a  complete  appropriation  of  the 
whole  or  a  part  by  the  purchaser  ;  ^  a  statement  whose  force 
must  depend  upon  the  sense  in  which  "appropriation"  is 
used,  but  indicating  a  very  decisive  assumption  of  control. 
And  since  acceptance  is  the  larger  act,  which  draws  in  actual 
receipt,  and  declares  one's  final  intention  to  retain  the  thing 
delivered  as  satisfactory,  it  must  continually  result  that  the 
buyer  has  become  a  full  owner;  that  a  complete  transfer  has 


1  See  Smith  v.  Hudson,  6  B.  &  S.  faction  by  the    buyer.    Meehan  v. 

431 ;  Bush  v.  Holmes,  53  Me.  417  ;  Sharp,  151  Mass.  564. 
Danforth   v.   Walker,   40   Vt.   257  ;  ^  gee  Story  Sales,  §  276.     "  There 

Davis  V.  Eastman,  1  Allen,  422  ;  Stone  must  be  an  acceptance  and  an  actual 

V.  Browning,  51  N.  Y.  211 ;  53  Me.  receipt ;  no  absolute  acceptance  [neo- 

508.    One  of  several  joint  purchasers  essarily],  but  an  acceptance  which 

may  accept  and  receive  in  part,  so  as  could  not  have  been  made  except  on 

to  render  the  contract   enforceable  admission  of  the  contract,  and  that 

against  all.     Smith    v.  Milliken,   7  the  goods  were  sent  under  it."   Brett, 

Lans.  336.  L.  J.,  in  Kibble  v.  Gough,  38  L.  T. 

As  concerns  the  sale  of  incorporeal  n.  s.  204.    And  it  is  further  stated 

personalty  (see  §454), acceptance  and  that  there  may  be  a  power  to  reject 

receipt  under  the  statute  are  satisfied,  the  goods  as  not  equal  to  the  sample, 

where  a  stock  certificate,  indorsed  in  and  yet  a  sufficient  acceptance  of  the 

blank  by  the  seller,  by  way  of  assign-  part  sent  under  the  Statute  of  Frauds, 

ment,  is  received  with  apparent  satis-  lb.     And  see  post,  §  465,  and  notes. 
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taken  place  of  possession,  the  right  of  possession  and  the 
right  of  property,  when  a  chattel  is  both  received  and  ac- 
cepted by  the  buyer.  But  does  this  consequence  necessarily 
follow?  Is  it  an  indispensable  incident  of  statutory  com- 
pliance that  a  full  transfer  of  title  should  have  taken  place  ? 
The  decided  cases  do  not,  thus  far,  seem  to  have  given  this 
question  a  careful  consideration.  Our  former  chapters  show 
that  here  in  America  the  courts  have  again  and  again  sus- 
tained conditions  in  a  sale  that  no  property  right  in-  the  sub- 
ject-matter shall  pass  from  seller  to  buyer,  until  the  price  is 
fully  paid,  though  the  buyer  be  allowed  to  take  full  posses- 
sion.^ It  may  be  quite  important  to  understand  whether  an 
oral  contract  of  this  kind  is  enforceable  or  not  so  soon  as  a 
portion  of  the  goods  has  been  accepted  and  received  by  the 
buyer.  Then,  again,  there  are  other  conditional  contracts 
of  sale  which  postpone  the  divestment  of  a  seller's  title, — 
on  approval,  on  trial,  and  the  like, — where  the  legal  effect 
of  part  acceptance  and  receipt  seems  never  to  have  been 
determined. 

A  little  reflection  may  convince  a  candid  mind  that  the 
part  acceptance  and  receipt  which  legislation  admitted  as 
one  mode  of  putting  the  whole  contract  upon  an  enforceable 
footing  meant  to  keep  the  question  of  payment  out  of  sight ; 
since  a  seller  would  rarely  make  a  part  delivery  under  an 
entire  contract  without  meaning  to  wait  for  his  pay  until  he 
had  delivered  the  whole  :  he  could  hardly  ask  for  his  full 
price  while  there  was  more  to  deliver,  nor  would  he  be  very 
likely  to  have  stipulated  for  a  pro  ratd  payment.  Part  pay- 
ment was  one  alternative  presented  under  the  statute  for 
binding  the  purchaser,  standing  by  itself ;  part  acceptance 
and  receipt  its  correlative  and  equally  independent  mode  of 
satisfying  the  enactment.  Why,  then,  should  this  right  of 
property  be  thought  a  test  of  compliance  at  all,  and  thus 
perplex  legal  inquiry  under  what  proves  but  a  precautionary 
measure  adopted  by  the  legislature  for  making  weighty  bar- 
gains rest  upon  available  proof  ?  For  it  is  to  the  possessory 
rights  that  such  words  as  "delivery,"  "receipt,"  and  "ac- 
1  See  supra,  §§  292-303. 
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ceptance "  immediately  relate,  —  to  acts  which  parade  the 
intention  of  the  parties  as  to  a  contract  of  sale  in  plain 
sight ;  not  to  the  more  abstract  question  of  full-title  trans- 
fer, inclusive  of  the  right  of  property,  which  doubly  baffles 
the  inquirer  when  brought  down  to  the  fractional  part  of 
goods  delivered.  It  seems  to  us  a  rational  view  of  the  sub- 
ject, independently  of  all  legal  precedent,  that  acceptance 
and  actual  receipt  under  the  17th  section  should  be  taken  to 
mean  such  acceptance  and  receipt,  as,  agreeably  with  the 
terms  of  the  particular  contract  of  sale,  pass  the  present  pos- 
sessorjj  rights  from  seller  to  buyer,  and  establish  the  contract 
of  sale  as  clearly  intended  to  be  a  binding  one ;  but  that  if 
the  contract  as  to  the  whole  subject-matter  were  complex 
instead  of  simple  in  its  stipulations,  conditional  instead  of 
absolute  as  concerned  the  transfer  of  the  seller's  full  title  in 
the  whole  subject-matter  sold,  the  buyer  might  well  accept 
and  receive  a  part  (supposing  no  special  conditions  had  at- 
tached to  that  specific  portion),  with  the  full  possessory 
rights  contemplated,  and  thereby  render  the  contract  en- 
forceable. In  other  words,  our  present  oral  compliance  with 
the  statute  is  not  incompatible  with  a  transfer  of  property 
conditional  instead  of  absolute,  provided  only  the  buyer  take 
full  possessory  rights  in  a  whole  or  a  part  of  the  goods  ac- 
cordingly. ^ 

§  464.  The  Same  Subject.  —  Under  such  a  rule,  part  accept- 
ance and  actual  receipt  could  be  given  of  chattels  sold  under 
an  entire  contract  containing  a  condition,  —  as  where  the 
sale  is  of  sixty  machines  on  a  six  months'  trial  (the  property 
presumably  remaining  in  the  seller  for  six  months  after  de- 
livery), and  one  of  these  machines  is  received  and  accepted. 
This  point  appears  not  to  have  been  definitely  decided  ;  but 
intimations  favorable  to  the  rule  are  not  wanting.^  A  sale, 
however,  under  condition,  as  an  entire  transaction,  must  not, 


1  See  §  470  and  cases  cited  which  compliance  with  the  statute.  Cf .  Fay 
coniirined  (1896)  the  idea  expressed  v.  Wheeler,  44  Vt.  292,  and  Board- 
in  the  text.  man  v.  Cutter,  128  Mass.  388  ;  Kibble 

2  See  Williams  v.  Burgess,  10  A.  v.  Gough,  supra,  §  463. 
&  E.  499,  — a  case  involving  written 
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in  such  a  connection,  be  confounded  with  an  absolute  sale 
which  superadds  some  stipulation  for  a  resale  ;  for  this  is 
not  a  conditional,  but  a  compound  sale.^ 

Of  far  more  practical  importance  is  the  application  of  this 
rule  to  sales  accompanied  by  delivery  upon  condition  that 
the  seller's  title  shall  not  pass  until  payment  or  adjustment 
of  the  price ;  and  so  constantly  are  sales  thus  made,  espe- 
cially in  America,  as  the  current  of  decision  goes,  that  the 
privilege  of  satisfying  the  statute  by  part  acceptance  and 
part  receipt  can  avail  little,  if  our  principle  fails.  Yet  the 
authorities  by  no  means  concede  harmoniously  the  principle. 
There  can,  of  course,  be  no  acceptance  and  receipt  while  a 
vendor's  lien  remains,  —  meaning  that  lien  which  the  seller 
intends  shaU  prevent  his  possessory  right  from  passing  to 
the  buyer ;  and  upon  this  tenable  ground  several  decisions 
are  based.^  But,  on  the  suggestion  that  "  actual  receipt "  is 
to  be  tested  by  the  loss  of  the  seller's  lien,  there  appears  to 
be  a  disposition  in  some  quarters  to  regard  every  sale  with 
the  title  transfer  conditioned  upon  payment,  as  a  sale  with 
such  a  price-lien  operating  as  must  render  the  statute  com- 
pliance impossible.^  The  criterion,  which  loss  of  the  seller's 
lien  here  affords,  seems  to  us,  however,  most  properly  re- 
stricted to  the  keeping  alive  of  his  possessory  right,  —  to 
that  lien  which  prevents,  not  the  transfer  of  property  (which 
may  have  passed  already,  or  may  not  pass  for  some  time  to 
come),  but  the  transfer  of  the  right  of  possession  to  the 
whole  or  the  specific  part  whose  acceptance  and  receipt  are 
at  issue.* 

1  Watts  V.  Friend,  10  B.  &  C.  446.  to  assume  as  a  general   rule,  that 

2  Baldey  v.  Parker,  2  B.  &  C.  37,  wherever  no  fact  has  been  proven 
per  Holroyd,  J. ;  Holmes  v.  Hosklns,  showing  an  abandonment  by  the 
9  Ex.  753 ;  Safford  v.  MoDonough,  vendor  of  his  lien,  no  actual  receipt 
120  Mass.  290.  by  the  purchaser  has  taken  place." 

'  See  Maberley  v.   Sheppard,   10  But  the  cases  commented  upon  by 

Bing.  99 ;  Tempest  v.  Pitzgerald,  3  this  eminent  writer  show  the  limited 

B.  &  Aid.  680  ;  Carter  ■».  Toussaint,  5  scope  of  this  word  "  lien ; "  and  that, 

B.  &  Aid.  855 ;  Earl,  C,  in  Stone  v.  by  parting  with  the  possession,  the 

Browning,  51  N.  Y.  211 ;   Castle  v.  seller  parts  with  his  lien. 
Sworder,  29  L.  J.  Ex.  235 ;  s.  c.  30  4  Thus,  in  a  recent  New  Hampshire 

L.  J.  Ex.  310.     In  Benj.  Sales,  bk.  1,  case,  where,  however,  the  distinction 

pt.2,  c.  4,  §  2,  it  is  said:  "It  is  safe  does  not  appeat  to  be  dearly  put,  may 
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§  465.  statute  satisfied  by  Part  Acceptance  and  Receipt; 
wrhether  Contemporaneous  with  Sale  or  not.  —  Part  acceptance 
and  part  receipt  being  once  conjoined  in  the  same  subject- 
matter,  the  statute  becomes  satisfied ;  and  it  is  no  longer  in 
the  buyer's  power  to  recall  such  act,  or  to  change  the  con- 
tract as  originally  made,  independently  of  the  seller's  con- 
sent, notwithstanding  the  remainder  of  the  goods  still  awaits 
delivery.  1  But  the  buyer's  acceptance  and  receipt  can  have 
no  effect  in  furnishing  compliance,  if  the  seller  has  already 
disaffirmed  the  parol  contract,  and  brought  such  disaffirm- 
ance to  the  buyer's  notice.^ 


be  found  a  sustaining  precedent ;  for 
here  it  is  directly  ruled,  as  upon  a 
novel  question,  that  there  may  be 
such  acceptance  and  receipt  as  satis- 
fies the  statute,  even  though  the  goods 
were  sold  upon  condition  that  the 
property  therein  should  not  pass  until 
the  price  was  paid ;  that  the  passing 
of  an  absolute  legal  title  is  not  essen- 
tial. Pinkham  v.  Mattox,  53  N.  H. 
600.  And  see  Dodsley  v.  Varley,  12 
Ad.  &  E.  632,  where  it  was  said  by 
Lord  Denman,  C.  J. :  "  The  plaintiff 
had  not  what  is  commonly  called  a 
lien,  determinable  on  the  loss  of  pos- 
session, but  a  special  Interest,  some- 
times, but  improperly,  called  a  lien, 
growing  out  of  his  original  ownership, 
Independent  of  the  actual  possession, 
and  consistent  with  the  property  being 
in  the  defendant."  And  Williams, 
J.,  observes,  in  Wright  v.  Percival,  8 
L.  J.  N.  s.  Q.  B.  258,  —  where  a  car- 
riage, made  to  order,  was  regarded  as 
fully  accepted  and  received,  although 
bad  weather  had  prevented  the  buyer 
from  taking  it  away  at  once  from  the 
seller's  premises,  — that  "  the  fact  of 
a  lien  being  reserved  is  not  a  com- 
plete criterion  of  acceptance  ;  it  is  a 
circumstance,  but  it  is  not  the  gov- 
erning feature  of  the  case."  See  also 
Howes  V.  Ball,  7  B.  &  C.  484 ;  Kibble 
V.  Gough,  supra,  §  463. 

1  Browne  Stat.  Frauds,  §  339 ;  Dan- 
forth  V.  Walker,  40  Vt.  257 ;  Eap- 


pleye  v.  Adee,  1  Thomp.  &  C.  (N.  Y. 
Supr.)  126. 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  4,  §  1 ; 
Taylor  v.  Wakefield,  6  E.  &  B.  765. 
Acceptance  after  action  brought  can- 
not be  shown,  semble.  Bill  v.  Bar 
ment,  9  M.  &  W.  36.  The  language 
of  the  local  statute  may  affect  the 
question.  See  Townsend  v.  Har- 
graves,  118  Mass.  336. 

Mr.  Benjamin  draws  a  distinction 
between  the  formation  and  perform- 
ance of  the  contract  in  respect  of  the 
statute  part  acceptance  and  receipt. 
Benj.  Sales,  3d  ed.  §  149,  citing 
Morton  v.  Tibbett,  15  Q.  B.  428. 
"The  acceptance  to  let  in  parol  evi- 
dence of  the  contract  appears  to  us 
to  be  a  different  acceptance  from 
that  which  affords  conclusive  evi- 
dence of  the  contract  having  been 
fulfilled."  Per  Lord  Campbell,  ib. 
But  see  GilfiUan,  C.  J.,  in  Simpson  v. 
Krumdick,  28  Minn.  352,  contra. 
Devens,  J.,  observes  in  Eemick  v. 
Sandford,  120  Mass.  309:  "There 
may  undoubtedly  be  an  acceptance, 
which  will  not  afford  conclusive  evi- 
dence that  the  contract  has  been  ful- 
filled, and  its  terms  complied  with, 
and  which  will  yet  satisfy  the  statute 
and  let  in  evidence  of  those  terms, 
which  otherwise  could  only  be  proved 
by  writing.  If  the  buyer  accepts  the 
goods  as  those  which  he  purchased, 
he  may  afterwards  reject  them  if 
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It  is  well  settled  that  the  buyer's  acceptance  and  receipt 
may  suffice,  notwithstanding  both  be  subsequent  to  the  agree- 
ment of  sale,  if  not  unreasonably  later.  ^  Nor  is  it  necessary 
for  the  acts  of  acceptance  and  receipt  to  be  contemporaneous ; 
and  most  naturally  acceptance  would  follow  the  receipt, 
though  it  may  sometimes  precede.^  But  both  acts  should 
be  performed  before  the  contract  is  sued  upon ;  ^  and  acts  of 
performance  may  relate  to  the  whole  as  well  as  to  a  part  of 
the  subject-matter  of  sale.* 

§  466.  As  to  Fart  Acceptance ;  Doctrine  considered  in  Detail. 
—  We  now  proceed  to  examine  the  two  classes  of  cases  sepa- 
rately :  the*  first  under  acceptance,  the  next  under  actual 
receipt. 

What,  then,  is  partial  acceptance,  such  as  the  statute  con- 
templates ?  To  quote  from  Judge  Blackburn's  treatise  :  "  In 
the  absence  of  authority,  and  judging  merely  from  the  ordi- 
nary meaning  of  language,  one  would  say  that  an  acceptance 
of  part  of  the  goods  is  an  assent  by  the  buyer,  meant  to  be 
final,  that  this  part  of  the  goods  is  to  be  taken  by  him  as  his 
property  under  the  contract,  and  as  so  far  satisfying  the  con- 
tract. So  long  as  the  buyer  can,  without  self-contradiction, 
declare  that  the  goods  are  not  to  be  taken  in  fulfilment  of  the 
contract,  he  has  not  accepted  them.  And  it  is  immaterial 
whether  his  refusal  to  take  the  goods  be  reasonable  or  not. 
If  he  refuses  the  goods,  assigning  grounds  false  or  frivolous, 
or  assigning  no  reasons  at  all,  it  is  still  clear  that  he  does 
not  accept  the  goods,  and  the  question  is  not  whether  he 
ought  to  accept,  but  whether  he  has   accepted  them.     The 

they  were  not  what  they  were  war-  661 ;  Cusack  v.  Robinson,  1  B.  &  S. 
ranted  to  be,  but  the  statute  is  satis-  299  (where  acceptance  preceded  re- 
lied." See  post,  §  467.  Kibble  v.  ceipt).;  Marsh  v.  Hyde,  3  Gray,  331 ; 
Gough,  38  L.  T.  n.  s.  204,  confirms  Buckingham  v.  Osborne,  44  Conn, 
this  view.  And  see  Bickard  u.  Moore,  133;  Schmidt  v.  Thomas,  75  Wis. 
38  L.  T.  N.  s.  841 ;  15  Q.  B.  D.,  228.  529 ;   Hewes  v.  Jordan,  39  Md.  472, 

1  Story    Sales,    §    280 ;    Bush  v.  484. 

Holmes,  53  Me.  417  ;  Marsh  v.  Hyde,  «  Browne  Stat.   Frauds,   §§   338, 

3  Gray,  331  ;   McKnight  v.  Dunlop,  348  ;  BiU  v.  Bament,  9  M.  &  W.  36 ; 

5  N.  Y.  537  ;  Browne  Stat.  Frauds,  Tlsdale  ii.  Harris,  20  Pick.  9. 
§  337  ;  McCarthy  v.  Nash,  14  Minn.  *  See  Saunders  v.  Topp,  4  Ex.  390  ; 

127 ;  Amson  v.  Dreher,  35  Wis.  615.  Simmonds  v.  Humble,  13  C.  B.  n.  s. 

2  Cross   V.   O'Donnell,   44  N.  Y.  258. 
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question  of  acceptance  or  not  is  a  question  as  to  what  was  ,the 
intention  of  the  buyer  as  signified  by  his  outward  acts."  ^ 

§  467.  The  Same  Subject;  Specific  and  Unascertained  Goods 
distinguished.  —  The  decisions  concerning  acceptance  accord 
in  general  with  this  statement  of  principle  ;  their  variance 
with  one  another  being  mainly  in  the  application  of  the  rule 
to  particular  facts,  and  accordingly  in  the  strength  of  proof 
requisite  for  showing  one's  intention.  Acceptance  may  pre- 
cede the  delivery  and  receipt  of  the  goods ;  as,  for  instance, 
where  the  customer,  before  ordering  specific  merchandise 
sent  to  his  address,  has  inspected  and  tested  its  quality,  and 
is  satisfied. 2  But  where  no  specific  goods  are  selected  in  ad- 
vance of  their  actual  receipt,  and  the  buyer  has  simply  ordered 
any  articles  to  be  sent  of  a  certain  description,  the  acceptance 
of  a  whole  or  part  is  contemporaneous  with,  or  rather  fol- 
lows immediately  upon,  its  receipt ;  the  buyer  thereby  an- 
nouncing, in  fact,  that  the  thing  supplied  him  meets  his 
approval.^  If  the  goods  were  sent  to  a  certain  place,  and 
there  received,  and  the  buyer  orders  them  sent  to  another 
place,  where  he  examines  and  pronounces  them  "  all  right," 
the  statute  is  satisfied  at  the  second  place,  even  if  an  accept- 
ance at  the  first  place  be  insufficiently  proved.*  Acceptance 
is  an  act,  which,  from  its  nature,  requires  more  deliberation 
and  involves  more  consequences  than  receipt ;  and,  unless 
given  in  advance,  it  ought  not  to  be  expected  before  the  buyer 
has  had  reasonable  time  and  opportunity  under  all  the  cir- 
cumstances to  examine  and  decide  that  all  is  right.  There 
is  a  late  Maryland  case  in  point,  where  the  buyer  received  a 
quantity  of  butter,  unpacked  the  boxes,  and  upon  examina- 
tion objected  to  accepting  the  lot  because  of  its  poor  quality ; 
and  the  court  ruled,  that,  if  he  only  kept  the  goods  long 
enough  to  examine  their  quality  and  quantity,  no  binding 
acceptance,  within  the  Statute  of  Frauds,  could  be  inferred.^ 

The  more  reasonable  view,  therefore,  appears  to  be,  that 

1  Blackb.  Sales,  22,  23.  ^  Saunders  v.  Topp,  4  Ex.  390. 

2  Cusack  V.  Robinson,  1 B.  &  S.  299.  «  Hewes  ii.  Jordan,  39  Md.  472. 
8  See  Nicholson  v.  Bower,  1  E.  &     Cf.  §  490. 

E.  172. 
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acceptance  under  the  statute  is  not  only  an  act  of  wider  im- 
port and  significance  than  actual  receipt,  but,  in  order  to  be 
intelligently  rendered,  requires  so  much  more  deliberation 
and  such  closer  acquaintance  with  the  property,  that  a  suita- 
ble time  and  opportunity  should  be  allowed  the  buyer  in  gen- 
eral, according  to  the  circumstances,  and  the  nature  of  the 
contract  as  involving  specific  or  non-specific  subject-matter, 
for  exercising  the  option  of  keeping  or  rejecting,  before  the 
statute  will  hold  him ;  and  that  the  buyer's  "  acceptance  " 
is  not  necessarily  contemporaneous  with  his  "  actual  receipt " 
of  a  whole  or  a  part  of  the  subject-matter,  but  may  precede 
or  follow  such  receipt,  with  any  reasonable  interval.^  The 
dictum  of  Lord  Campbell  in  Morton  v.  Tibhett,  to  the  effect 
that  "  acceptance  is  to  be  something  which  is  to  precede  or 
at  any  rate  to  be  contemporaneous  with  the  actual  receipt  of 
the  goods,  and  is  not  to  be  a  subsequent  act  after  the  goods 
have  been  actually  received,  weighed,  measured,  or  examined," 
ought,  therefore,  to  be  taken  with  such  qualifications.^  It 
must  be  admitted,  however,  that  the  .English  courts  are  not 
in  full  accord  upon  the  range  of  acceptance  ;  and  that  while 
some  judges  evidently  think  that  an  acceptance  and  receipt, 
to  satisfy  the  statute,  need  not  go  so  far  as  to  preclude  the 
buyer  from  objecting  to  the  goods,  others  (including  the 
most  recent)  establish  that  there  can  be  no  acceptance  where 
there  has  been  no  opportunity  of  rejecting.^  But,  at  all  events, 
acceptance  always  takes  much  wider  scope  where  the  subject- 
matter  was  unascertained  when  the  contract  was  formed,  than 
in  sales  of  specific  ascertained  chattels ;  and  the  nature  of 
the  act  depends  upon  the  nature  of  the  contract.  That  the 
goods  merely  came  into  the  buyer's  possession  is  not  enough. 
But  acceptance  of  a  specific  thing  sent  home  to  the  buyer 

1  See  Smith  v.  Hudson,  6  B.  &  S.  =  Morton  v.  Tibbett,  15  Q.  B,  428, 

431;   Stone  v.  Browning,  61  N.  Y.  j)er  Lord  Campbell,  C.  J.  (1850). 

211 ;  Knoblauch  v.  Kronschnabel,  18  ^  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  4, 

Minn.  300;  Gilman  v.  Hill,  86  N.  H.  §  1,  citing  Cocliburn,  C.  J.,  in  Castle 

311  ;  Gorham  v.  Fisher,  30  Vt.  528  ;  v.  Sworder,  6  H.  &  N.  832  ;  Martin, 

Maxwell    v.    Brown,    39    Me.    98 ;  B.,  in   Hunt  v.  Hecht,  8  Ex.   814 ; 

Knight  V.  Mann,  118  Mass.  143  ;  120  Pollock,  C.  B.,  Bramwell,  B.,  and 

Mass.  219 ;  14  Hun,  149  ;  §  465.  others,   in    Coombs   v.  Bristol,   &o. 
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might  involve  scarcely  more  than  looking  into  the  package 
to  make  sure  that  the  identical  thing  was  there.  ^ 

§  467  a.  The  Same  Subject ;  Sample  Sales.  —  If  the  sale 
were  by  sample,  which  carries  with  it  the  right  to  inspect  and 
to  reject  the  goods  if  found  not  equal  to  the  sample,  there 
can  be  no  acceptance,  under  the  statute,  of  any  portion  of  the 
bulk,  until  the  buyer  has  had  time  to  inspect  the  article,  and 
see  whether  it  corresponds  with  the  sample.^  Nevertheless, 
as  the  latest  English  cases  rule,  there  may  be  an  acceptance 
by  the  buyer,  which  is  enough  to  satisfy  the  statute,  and  yet 
does  not  preclude  his  closer  inspection,  so  that  he  may  reject 
later  the  goods  as  actually  unequal  to  the  sample.^ 

§  468.  Whether  Carrier  or  Other  Agent  may  accept.  —  An 
agent  with  authority  from  the  buyer  to  receive  is  not  neces- 
sarily the  buyer's  authorized  agent  for  statute  acceptance ; 
since  acceptance  is  the  larger  act,  and  requires  the  larger  au- 
thority. Thus,  delivery  by  the  seller  to  a  common  carrier, 
and  the  latter's  actual  receipt  of  the  goods,  although  carrying 
over  the  right  of  property  and  risks  upon  the  usual  principles 
of  the  law  of  sales,  constitute  no  such  acceptance  as  would 
bind  the  purchaser  and  satisfy  the  statute.*  This  rule  is 
well  settled ;  and  the  same  may  be  said  of  wharfingers  and 
others  similarly  employed  by  the  seller  for  mere  purposes  of 
custody.*  Even  though  the  buyer  should  designate  the  par- 
ticular carrier,  this  would  import  authority  for  the  carrier  to 


R.  E.  Co.,  3  H.  &  N.  510  ;  also  Smith  Riokard  v.  Moore,  38  L.  T.  n.  s.  204, 

V.  Hudson,  6  B.   &  S.  431 ;  contra,  841. 

Blackburn,  J.,  in  Cusack  n.  Robin-  *  Coombs  v.  Bristol,  &c.  R.  R.  Co., 

son,  1  B.  &  S.  299 ;    Crompton,  J.,  3  H.  &  N.  510  ;  Smith  v.  Hudson,  6 

in  Currie  v.  Anderson,  2  E.  &  E.  592  ;  B.  &  S.  431 ;   Benj.  Sales,  bk.  1,  pt. 

Crosby  Hardwood  Co.  v.  Tester,  Wis.  2,  c.  4,  §  1  ;  Norman  u.  Phillips,  14 

(1895).     And  see  Parker  v.   Wallis,  M.  &  W.  277  ;  Hopton  v.  M'Carthy, 

5  E.  &  B.   21 ;   supra,  §§  463,  465,  10  L.  R.  Ir.  266  ;  Rodgers  v.  Phillips, 

notes.  40  N.  Y.  519;  Story  Sales,   §  276; 

1  See  Willes,  J.,  in  Bog  Lead  Min-  Maxwell  v.  Brown,  39  Me.  98  ;  John- 
ing  Co.  V.  Montague,  10  C.  B.  n.  s.  son  v.  Cuttle,  105  Mass.  447 ;  Jones 
481.  V.   Mechanics'   Bank,   29  Md,  287; 

2  Smith  V.  Hudson,  6  B.  &  S.  431 ;  supra,  §§  272,  396. 

supra,  §  462.  6  Hart  v.  Bush,  E.,  B.  &  E.  494  ; 

s  Page  a.  Morgan,   15   Q.  B.  D.  Hunt  v.  Heoht,  8  Ex.  814  ;  Quintard 

228,   citing    Kibble    v.  Gough,    and  v.  Bacon,  99  Mass.  185. 
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receive  only,  and  not  to  accept.  ^  But,  as  an  agent's  powers 
may  be  enlarged  by  means  of  authority  appropriately  con- 
ferred by  his  principal,  so  is  it  true  that  a  carrier,  wharf- 
inger, or  other  party  whom  the  buyer  has  duly  authorized  to 
accept  the  goods  on  his  behalf,  may  make  such  acceptance, 
and  so  fulfil  the  statute  requirements ;  ^  for,  of  course,  the 
buyer's  authorized  agent  to  receive  and  accept  may  deceive 
and  accept  accordingly.  ^ 

§  469.  The  Same  Subject ;  Fact  of  Acceptance ;  how  evinced, 
etc.  —  Acceptance,  to  satisfy  the  statute,  should  be  distinct 
and  unequivocal ;  but  it  is  well  settled  that  the  buyer's  own 
acts  and  conduct  may  be  construed  into  a  binding  acceptance. 
Some  subtle  distinctions  are  furnished  by  the  decisions,  which, 
like  jury  verdicts,  are  apt  to  differ,  and  cannot  be  safe  prece- 
dents. If  the  buyer,  upon  inspection,  or  after  specific  goods 
have  come  to  hand,  declares  his  satisfaction  with  the  goods, 
and  his  intention  to  retain  them,  in  unmistakable  terms,  he, 
of  course,  accepts  them  in  the  fullest  sense.*  But,  as  the 
evidence  is  not  usually  so  clear  as  this,  the  accepting  inten- 
tion must,  in  general,  be  otherwise  shown :  and  very  strong 
proof  of  this  intention  is  furnished  by  some  decisive  act  of 
ownership  on  the  buyer's  part ;  as  where  he  sells  to  another 
person,  pledges,  lends,  gives,  or  consumes  the  articles,  takes 
exclusive  possession  as  his  own,  or  otherwise  clearly  assumes 
dominion  over  them.^  And  as  acquiescence  may  be  silent, 
while  disapproval  requires  positive  expression,  the  buyer  is 
further  shown  to  have  accepted  the  goods  within  the  statute 
whenever  he  has  unreasonably  delayed  returning  them,  or 

lAUard  «.  Greasert,  61  N.  Y.  1 ;  *  See  Simmondso.  Humble,  13  C.B. 

Jones  V.  Mechanics'  Bank,  29  Md.  n.  s.  258 ;  Cusack  v.  Robinson,  1  B. 

287  ;   Johnson  v.  Cuttle,  105  Mass.  &  S.  299 ;  Saunders  v.  Topp,  4  Ex. 

447  ;  Fontaine  v.  Bush,  40  Minn.  141.  390 ;  Schmidt  v.   Thomas,   75  Wis. 

2SeeSnow».  Warner,  10  Met.  132;  529. 
Spencer  v.  Hale,  30  Vt.  314.  But  one  '  Chaplin  v.  Rogers,  1  East,  192  ; 
cannot  be  an  agent  of  both  buyer  and  Beaumont  v.  Brengeri,  6  C.  B.  301 ; 
seller  to  make  a  binding  acceptance  Morton  v.  Tibbett,  15  Q.  B.  428 ;  Pink- 
under  the  statute.  Caulkins  v.  Hell-  ham  v.  Mattox,  53  N.  H.  604 ;  10  N.  Y. 
man,  14  Hun,  330 ;  47  N.  Y.  449.  285  ;  Hill  v.  McDonald,  17  Wis.  97  ; 

s  lb. ;  Barkley  v.  Rensselaer  R.,  55  Geo.  633;  Marshall  v.  Green,  1  C. 

71  N.  Y.  205.  P.  D.  35. 
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giving  notice  of  their  rejection.  ^  Such  conduct,  while  rest- 
ing upon  the  least  direct  testimony,  unless  conjoined  with 
some  of  the  other  circumstances  mentioned,  affords,  also, 
presumptive  proof  that  the  buyer  has  assumed  to  act  as 
owner. 

On  the  other  hand,  numerous  instances  might  be  cited  in 
which  the  proof  of  acceptance  was  held  an  insufScient  fulfil- 
ment of  the  statute ;  as  where  one,  on  receipt  of  the  goods, 
distinctly  refused  to  accept,  without  delaying  his  decision 
longer  than  was  reasonable  for  inspecting  the  goods  upon 
their  arrival,  as  he  had  a  right  to  do,  to  ascertain  their  corre- 
spondence in  kind,  quantity,  and  quality,  with  the  contract.  ^ 
Sending  a  prompt  message  to  the  seller  expressive  of  dis- 
satisfaction repels  the  idea  of  a  binding  acceptance.^  And, 
as  acceptance  is  not  usually  given  before  one's  goods  are  in 
a  suitable  condition  for  inspection,  the  buyer's  conduct,  with 
reference  to  a  subject-matter  but  partially  completed,  or  re- 
qxiiring  to  be  separated  from  a  larger  quantity,  or  otherwise 
incapable  of  immediate  delivery,  is  not  presumed  to  consti- 
tute an  acceptance  within  the  statute ;  neither  can  anything 
be  truly  accepted  in  our  present  sense  (whatever  might  be 
said  of  the  waiver  of  one's  rights)  while  the  subject-matter 
is  still  unascertained,  and  unappropriated  to  the  contract  of 
sale.*  Nor  are  slight  acts  of  apparent  ownership '  over  the 
subject-matter,  offers  of  resale  and  the  like,  which  are  quite 
consistent  with  the  purpose  of  preserving  the  seller's  rights 
unimpaired  under  the  contract,  to  be  deemed  conclusive 
proof  of  a  statute  acceptance.^  So  long  as  the  buyer  con- 
tinues to  have  a  right  to  object  to  the  goods,  and  neither 
transcends  his  reasonable  time,  nor  exercises  in  the  interim 

1  Coleman  v.  Gibson,  1  Moo.  &  v.  Jordan,  39  Md.  472  ;  Hopton  v. 
Bob.  168 ;  Farina  v.  Home,  16  M.  &     McCarthy,  10  L.  R.  Ir.  266. 

W.    119  ;   Meredith  v.  Meigh,   2  E.  »  Caulkins  v.  Hellman,  47  N.  Y. 

&  B.  364 ;  Benj.  Sales,  bk.  1,  pt.  2,  499. 

c.  4,  §  1 ;  Hunter  v.  Leavitt,  36  Ind.  *  Hunt  v.  Hecht,  8  Ex.  814 ;  Maber- 

141 ;  Treadwell  v.  Reynolds,  39  Conn,  ley  v.  Sheppard,  10  Bing.  99. 

31 ;  Thompson  v.  Menck,  4  Abb.  N.  Y.  =  Tempest  v.  Fitzgerald,  3  B.  &  Aid. 

App.400;  Rappleyev.Adee.lThomp.  680;  Holmes  ».  Hoskins,  9  Ex.  753; 

&C.  (N.  Y.  Supr.)  126.  Jones  «.  Mechanics'  Bank,  29  Md. 

2  Hunt  V.  Hecht,  8  Ex.  814 ;  Hewes  267.     And  see  §  467. 
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inconsistent  acts  of  dominion  over  the  subject-matter,  he  is 
not  presumed  to  have  accepted  within  the  meaning  of  the 
statute ;  and  the  right  to  inspect  involves  the  right  to  have 
the  goods  put  into  a  condition  fit  for  inspection. ^  Pending 
his  decision  as  to  acceptance,  the  buyer  may  make  a  prelimr 
inary  examination,  and  thereupon  suspend  his  final  judg- 
ment to  a  further  period  not  unreasonably  distant ;  in  which 
case  his  acts  and  conduct  throughout  are  to  be  construed 
together  for  determining  whether  a  final  acceptance  was 
reached ;  ^  though  there  is  such  a  thing  as  a  statute  part  ac- 
ceptance which  comes  short  of  a  final  acceptance,  such  as 
would  conclude  all  right  of  inspection.^  In  short,  equivocal 
acts  on  the  buyer's  part  are  not  readily  construed  into  a 
statute  acceptance,  unless  aided  by  the  lapse  of  time  or 
other  favoring  circumstances.* 

Keeping  unreasonably  long  the  indicia  of  title,  such  as  biUs 
of  lading,  may  amount  to  a  statutory  acceptance  of  the  goods 
which  they  represent ;  and  this  upon  the  principle  already 
noticed,  that  a  buyer,  to  stand  aright,  should  have  exercised 
promptly  and  becomingly  whatever  right  to  object  to  the 
goods  his  contract  gives  him.  More  especially  is  this  true 
where  the  buyer  acts  in  other  respects  as  owner  of  the 
goods. ^  But  conclusive  acceptance  is  not  shown  by  the 
mere  fact  that  the  bill  of  lading  was  left  with  the  buyer's 
clerk  in  the  buyer's  absence ;  there  being  no  testimony 
showing  any  unreasonable  delay  on  the  buyer's  part  in  ob- 
jecting to  the  goods,  or  more  positive  acceptance,  or  the  ex- 
ercise of  dominion  over  the  goods  on  his  part,  and  the  clerk 
appearing  to  have  no  authority  to  receive  either  the  bill  or 
the  goods  on  the  buyer's  behalf.* 


1  Curtis  V.  Pugh,  10  Q.  B.  Ill 
Smith  V.  Hudson,  6  B.  &  S.  431 
Howe  V.  Palmer,  3  B.  &  Aid.  321 
Hanson  v.  Armitage,  6  B.  &  Aid.  557 


»  Page  V.  Morgan,  15  Q.  B.  D.  228, 
230. 

*  Shindler  v.  Houston,  1  Comst. 
261,  and  cases  cited. 


Hewes  ».  Jordan,  39  Md.  472  ;  Nichol-  ^  Currje  ^_  Anderson,  2  E.  &  E. 

son  V.  Bower,  1  E.  &  E.  172.  592 ;  Meredith  v.  Meigh,  2  B.  &  B. 

2  See  Nicholson  v.  Bower,  Hewes  364. 

t).  Jordan,  supra;  Saunders  v.  Topp,  ^  Quintard  v.  Bacon,  99  Mass.  185. 

4  Ex.  390.  Whether  marking  the  goods  with  the 
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§  470.  The  Same  Subject;  Conclusion  as  to  Fart  Acceptance. 
—  Upon,  the  whole,  the  statute  part  acceptance  is  mainly  a 
question  of  fact ;  and  a  jury,  under  the  guidance  of  the 
court,  wiU  naturally  weigh  all  the  circumstances  which  tend 
to  show  the  buyer's  real  intention  in  the  premises,  and  ren- 
der their  verdict  accordingly.  ^  And  as  the  latest  cases  rule, 
this  partial  acceptance  need  not  be  an  absolute  acceptance 
such  as  concludes  a  complete  sale;  for  all  that  is  essential 
is  an  acceptance  which  could  not  have  been  made  except 
upon  admission  that  a  contract  existed,  and  that  the  goods 
were  sent  to  fulfil  that  contract.^  And  the  mental  condi- 
tion appropriate  to  such  acceptance  is  to  be  inferred  from 
circumstantial  proof. 

§  471.  As  to  Actual  Part  Receipt ;  General  Doctrine.  —  The 
class  of  cases  remaining  to  be  considered  is  that  which 
teaches  us  what  is  actual  receipt.  "  The  receipt  of  part  of 
the  goods,"  says  Judge  Blackburn,  "  is  the  taking  possession 
of  them.  When  the  seller  gives  to  the  buyer  the  actual 
control  of  the  goods,  and  the  buyer  accepts  such  control,  he 
has  actually  received  them.  Such  a  receipt  is  often  evidence 
of  an  acceptance,  but  it  is  not  the  same  thing ;  indeed  the 
receipt  by  the  buyer  may  be,  and  often  is,  for  the  express 
purpose  of  seeing  whether  he  will  accept  or  not."^  Much 
of  the  law,  as  to  the  statutory  receipt,  we  have  incidentally 
touched  upon  already ;  and  as  much  of  the  discussion  in  the 
courts  in  cases  of  dubious  intent  centres  upon  "  acceptance," 
or  "  delivery  and  acceptance "  (as  though  the  statute  had 
used  the  word  "  delivery "  instead  of  "  actual  receipt "),  a 
full  acceptance  may  usually  be  expected  to  carry  the  taking 

purchaser's  name  or  initials  should  Scott,  1  Camp.  235,  n.,  disapproved 
constitute  acceptance  or  not  seems  by  Saunders  v.  Topp,  4  Ex.  390  ;  Rap- 
to  depend  upon  the  surrounding  cir-  pleye  v.  Adee,  1  Thomp.  &  C.  (N.  Y. 
cumstances,  and  especially  upon  the  Supr.)  126. 

buyer's  participation  in  such  act.     It  i  See  Story  Sales,  §  278  ;  Hopton 

is  a  fact  susceptible  of  explanation,  v.  McCarthy,  10  L.  E.  Ir.  266  and 

and  not  conclusive  of  acceptance  in  cases  cited  ;  Garfield  D.Paris,  96  U.  S. 

itself,  though  often  strongly  oorrobo-  563  ;  89  Wis.  86. 

rative  of  other  testimony  tending  in  °  Page  v.  Morgan,  15  Q.  B.  D.  228, 

this  direction.    See  Benj.  Sales,  bk.  1,  230 ;  120  Mass.  309. 

pt.  2,  c.  4,  §  1,  citing  Anderson  v.  '  Blackb.  Sales,  22-24. 
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of  possession  along  with  it.  Actual  removal  of  the  goods 
in  part  or  wholly,  from  seller's  to  buyer's  custody,  is  a 
common,  though,  as  we  shall  soon  see,  not  an  invariable 
accompaniment  of  this  "  actual  receipt "  by  the  buyer ;  but, 
whatever  be  the  buyer's  method  of  receiving  possession,  the 
seller  must  finally  part  control,  so  far  as  he  is  concerned,  and 
that  with  the  intention  of  vesting  the  right  of  possession  in 
the  buyer.  1  There  may  be  a  receipt  of  indicia,  such  as  bills 
of  lading,  suificient  to  satisfy  the  Statute  of  Frauds ;  ^  but 
this,  to  be  effectual,  must  consist  with  the  seller's  intention 
of  surrendering  the  same  ;  nor  can  one  who  takes  possession 
of  a  bill  of  lading  without  permission,  and  insists  upon  re- 
taining it  against  the  seller's  remonstrance,  avail  himself  of 
the  instrument  as  a  means  of  enforcing  the  oral  contract.^ 
Preparations  to  receive  constitute  an  insufficient  receipt; 
there  must  be  a  partial  receipt  in  fact,  even  though  of  bulky 
goods  like  a  pile  of  timber.* 

The  goods  of  which  the  buyer  receives  possession  under 
the  statute  may,  at  the  time,  be  in  his  own  custody,  or  in  a 
third  person's  custody,  or  in  the  custody  of  the  seller. 

S  472.  Rule  applied  where  Goods  are  already  in  Buyer's  Cus- 
tody  Where  the  goods  are  already  in  the  buyer's  custody, 

it  is  by  virtue  of  some  agency  or  bailment ;  and  his  actual 
receipt  as  seller  then  occurs  when  the  character  of  the  pos- 
session changes,  and  the  buyer,  with  the  seller's  consent, 
ceases  to  hold  as  agent,  and  begins  to  hold  as  owner.  The 
difficulty  in  such  cases  is,  not  in  the  principle,  but  in  prov- 
ing that  a  virtual  receipt  has  taken  place.  Parol  evidence  is 
admissible,  "however,  as  to  facts  and  circumstances,  of  whose 
effect  the  jury  may  form  an  estimate.  A  leading  case  under 
this  head  is  Edan  v.  Dudfield,  where  the  court  upon  full 
consideration  declared  that  one  person  in  possession  of  an- 
other's goods  might  become  their  purchaser  by  parol,  and 


1  See  supra,  §  459 ;  Maberley  v.  ^  Brand  v.  Fooht,  1  Abb.  N.  Y. 
Sheppard,  10  Bing.  99 ;  Tempest  v.  App.  185. 

Fitzgerald,  3  B.  &  Aid.  680 ;  Phillips         *  Harris  v.  Rousevel,  61  N.  H.  250 ; 

V.  Bistolli,  2  B.  &  C.  511.  Shindler  v.  Houston,  1  Comst.  261. 

2  Chaplin  v.  Rogers,  1  East,  192. 
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might,  without  any  writing  between  the  parties,  do  subse- 
quent acts  amounting  to  the  statute  compliance.  The  facts 
here  showed  that  the  defendant,  who  held  possession  of  the 
plaintiff's  goods  and  acted  as  his  custom-house  agent,  was 
his  creditor  to  a  considerable  amount:  whereupon  it  was 
mutually  agreed,  first,  that  the  agent  might  sell  at  a  certain 
price  for  his  principal ;  and  afterwards  that  he  might  himself 
buy  the  goods  in  for  less  than  the  cost  price ;  in  pursuance 
of  which  agreement,  the  sale  was  accordingly  made.^  But, 
to  make  out  such  a  case,  the  conduct  of  the  former  agent  or 
bailee,  in  dealing  with  the  goods  in  his  possession,  should 
consist  with  the  supposition  that  his  former  possession  has 
changed  into  ownership.^  Actual  receipt  is  effected,  in  this 
class  of  cases,  without  any  substantial  removal,  or  change  of 
position,  of  the  goods  themselves. 

§  473.  Rule  applied  where  Goods  are  in  a  Third  Person's 
Custody.  —  Where  the  goods  are  in  a  third  person's  custody, 
there  are  three  distinct  parties  concerned  in  effecting  a 
transfer  of  possession;  and  the  question  is,  how  far  their 
acts  and  conduct  should  blend  together  in  order  to  fulfil  the 
statute.  Here,  too,  there  need  be  no  removal  of  the  goods 
from  the  custodian's  control ;  for  whenever  seller,  buyer, 
and  custodian  all  agree  that  the  custodian  shall  cease  to 
hold  for  the  seller,  and  shall  thereafter  continue  to  hold  for 
the  buyer,  there  is  an  actual  receipt  by  the  buyer  which 
satisfies  the  law,  though  the  goods  themselves  remain  undis- 
turbed :  in  other  words,  the  custodian,  having  been  agent  of 
the  seller,  does  some  act  by  way  of  attorning  over  and  becom- 
ing agent  of  the  buyer,  wherever  no  immediate  removal  is 
contemplated ;  and  thereby  a  legal  change  of  possession  is 
completely  wrought.^  The  only  real  discrepancy  in  the 
authorities  concerns  this  third  party's  necessary  participa- 
tion in  the  transfer  in  order  to  take  the  case  out  of  the 
statute.     If  the  buyer  actually  removes  the  goods,  or  a  part 

1  Edan  v.  Dudfleld,  1  Q.  B.  302.         dence  of  a  change  of  possession  was 

2  See  Lillywhite  v.  Devereux,  15     deemed  insufficient. 

M.  &  W.  285,  and  Taylor  v.  Wake-  »  Blackb.  Sales,  28, 29 ;  Benj.  Sales, 

field,  6  E.  &  B.  765,  where  the  evi-    hk.  1,  pt.  2,  c.  4,  §  2. 
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of  them,  with  the  tacit  or  express  permission  of  both  seller 
and  custodian,  the  case,  of  course,  is  cleat  as  concerns 
receipt ;  but  if  he  has  not  concluded  matters  with  the  cus- 
todian, and  yet  has  received  the  goods  so  far  as  the  seller's 
own  act  could  aid  him '  in  obtaining  possession,  the  English 
cases  require  an  attornment  to  the  buyer,  so  to  speak,  from 
the  custodian ;  while  in  some  parts  of  this  country  it  is,  on 
the  other  hand,  thought  to  be  enough  for  the  buyer  to  gire 
the  custodian  notice  that  he  has  received  the  indicia  of  title 
from  the  seller :  but  neither  in  England  nor  in  America  is 
the  buyer's  receipt  of  indicia  from  the  seller  held  to  be  a  full 
compliance  with  the  statute,  so  long  as  the  custodian  utterly 
fails  of  being  recognized  in  the  matter.^  Thus,  supposing 
the  seller  to  have  given  the  buyer  a  delivery  order  upon  his 
warehouseman  or  other  bailee,  so  soon  as  this  order  is  pre- 
sented, and  the  bailee  assents  and  agrees  to  hold  the  goods 
on  the  buyer's  account,  there  is  within  the  statute  a  sufficient 
receipt  of  the  goods  by  the  buyer.  But  the  best  author* 
ities  assert  that  it  is  not  enough  for  the  buyer  to  notify  the 
custodian  that  he  holds  this  order,  and  tell  him  to  follow 
his  directions ;  that,  on  the  other  hand,  these  goods  must,  in 
pursuance  of  the  order  and  the  custodian's  assent,  be  placed 
within  the  new  owner's  control. ^  The  Massachusetts  rule, 
on  the  contrary,  appears  to  let  the  buyer's  notice  to  the  third 
person  that  he  holds  the  order  afford  compliance  against  the 
seller's  attaching  creditors ;  but  not  the  buyer's  receipt  of 
the  order  without  giving  such  notice.^  Between  such  con- 
flicting authorities,  the  local  courts  must  decide  for  them- 
selves. We  may  add,  that  the  custodian  who  wrongfully 
refuses  to  attorn  over  to  the  buyer,  in  order  to  enable  the 
latter  to  receive,  might  render  himself  liable  in  damages  for 
the  ill  consequences  ensuing  ;  so  that  the  party  holding  the 

1  Benj.  Sales,  bk.  1,  pt.  2,  o.  4,  §  2 ;  But  see  Boardman  v.   Spooner,  13 

Story  Sales,  §  277  ;  Searle  v.  Keeves,  Allen,  353. 

2  Esp.  598  ;  Simmonds  v.  Humble,  13  '  Bentall  v.  Burn,  Farina  v.  Home, 

C.  B.  N.  s.  258  ;  Bentall  v.  Bum,  3  and  Marsh  v.  House,  supra. 
B.  &  C.  424 ;  Farina  v.  Home,  16  M.  '  Boardman  v.  Spooner,  13  Allen, 

&  W.  119 ;  Marsh  v.  Rouse,  44  N.  Y.  353. 
643 ;  Bassett  v.  Camp,  54  Vt.  232. 
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indicia  is  not  altogether  remediless,  even  though  he  fails  to 
procure  the  custodian's  assent  to  the  proposed  change.^ 

Where  the  goods  are  at  the  time  upon  a  third  person's 
premises,  such  person  not  having  their  actual  custody,  or  are 
in  some  public  place  equally  accessible  to  buyer  and  seller 
alike,  oral  compliance  with  the  statute  may  be  established, 
according  to  the  circumstances ;  and  the  buyer's  actual 
receipt  could  be  inferred  from  the  seller's  permissive  acts, 
in  placing  them  at  his  disposal ;  ^  but  not,  however,  if  it 
appeared  that  some  further  acts  were  mutually  contemplated 
to  precede  the  actual  transfer  of  possession.* 

§  474.    Rule  applied  -where  Goods  are  in  the  Seller's  Custody 

Where  the  goods  are  in  the  seller's  custody  (which  is  the 
usual  case),  it  often  becomes  extremely  difficult  to  say  at 
what  precise  moment  the  buyer  may  be  said  to  receive  the 
goods  at  his  hands.  By  this  we  refer  to  instances  of  con- 
structive receipt,  where  the  intention  that  a  change  of  pos- 
session shall  take  place  is  not  evinced  by  some  decisive  act ; 
for  were  the  goods  actually  removed  and  taken  bodily  into 
the  buyer's  custody,  apart  from  the  seller,  in  every  case,  the 
statute  compliance  would  easily  be  proved.  Taking  posses- 
sion, with  the  seller's  acquiescence,  of  the  whole  or  part  of 
the  subject-matter,  and  carrying  it  away,  is  evidence,  not 
only  of  actual  receipt,  but  of  the  exercise  of  an  important 
act  of  ownership,  and  can  hardly  fail  to  be  conclusive  of  the 


issue.* 

Constructive  receipt  may  be  shown  where  the  seller  holds 
the  goods  at  the  time  of  the  bargain,  and  then  changes  his 
possession  so  as  to  become  the  buyer's  bailee  and  continue  to 
hold  in  that  character  :  here  his  original  rights  as  seller  are 
gone,  and  proof  of  the  change  ought  to  be  distinct  and  clear. 
ThuSj  where  the  purchaser  of  horses  from  a  dealer  leaves 
them  with  the  seller  on  livery,  with  the  latter's  consent, 
the  dealer's  possession  is  converted  into  that  of  a  bailee  ;  ^ 

1  See  Bentall  v.  Bum,  3  B.  &  C.  '  Shindler  v.  Houston,  1  Comst. 
423,  per  curiam.  261 ;  Young  v.  Blaisdell,  60  Me.  272. 

2  Tansley  v.  Turner,  2  Bing.  N.  C.  *  Chaplin  v.  Rogers,  1  East,  192  ; 
151  ;  Cooper  s.  Bill,  3  H.  &  C.  722.  Vincent  v.  Germond,  11  Johns.  283. 

6  Elmore  v.  Stone,  1  Taunt.  468. 
VOL.  II.  34  629 
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and  where  sheep  are  selected  out  of  a  shepherd's  flock,  pur- 
chased, marked,  and  then  turned  back  into  the  sheep-fold, 
we  are  to  presume  that  the  seller  meant  to  become  the 
buyer's  custodian.^  If  there  be  a  plain  alteration  in  the 
character  of  the  possession,  —  if,  for  instance,  the  horse- 
dealer  takes  the  horse  from  his  sale-stable  and  ties  him  up 
in  his  livery-stable,  or  the  shepherd  puts  the  sheep  into  a 
separate  enclosure  for  a  time,  —  the  changed  character  in 
which  the  seller  continues  to  hold  the  chattel  becomes  the 
more  clearly  marked ;  but  there  might  be  evidence  enough 
to  go  to  a  jury,  though  the  position  of  the  subject-matter 
had  suffered  no  change,  and  the  seller  retained  it.^ 


1  Eappleye  v.  Adee,  1  Thomp.  & 
C.  (N.  y.  Supr.)  126. 

2  See  Elmore  v.  Stone,  1  Taunt. 
458  ;  Marvin  v.  Wallis,  6  B.  &  B. 
726 ;  Beaumont  v.  Brengeri,  5  C.  B. 
301 ;  Castle  v.  Sworder,  30  L.  J.  Ex. 
310;  Janvi'in  v.  Maxwell,  23  Wis. 
51.  In  Beaumont  «.  Brengeri,  a  car- 
riage wlilch  the  defendant  had  pur- 
chased was  allowed  to  remain  in  the 
seller's  shop  for  convenience ;  and 
it  was  held,  upon  the  facts  shown, 
that  the  seller  had  changed  his  char- 
acter to  that  of  warehouseman,  and 
that  there  was  an  actual  receipt  by 
the  buyer  within  the  statute.  Beau- 
mont D.  Brengeri,  5  C.  B.  301.  In 
Castle  V.  Sworder —  a  case  where  the 
decision  of  the  English  Exchequer 
Court  was  in  1861  reversed  on  appeal 
—  will  be  found  an  exhaustive  dis- 
cussion of  the  subject  of  constructive 
receipt,  with  full  affirmation  of  the 
doctriae  as  applied  to  a  sale  on  a 
term  of  credit.  Castle  v.  Sworder, 
29  L.  J.  Ex.  235 ;  30  ib.  310,  and  6 
H.  &  N.  832.  Martin,  B.,  had  quite 
pointedly  expressed  himself  to  the 
contrary  in  the  lower  court:  "Now 
it  does  seem  to  me  a  most  extraordi- 
nary thing  to  say  that  a  man  accepted 
and  actually  received  goods  as  vendee, 
whilst  all  the  time  they  were  in  the 
possession  of  the  vendors,  and  whilst 
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they  had  a  right  to  them  until  the 
defendant  paid  the  price.  As  these 
goods  were  sold  subject  to  the  pay- 
ment in  six  months,  if  the  six  months 
for  payment  elapsed,  though  the  de- 
fendant had  a  right  to  the  possession 
of  the  goods  or  might  have  brought 
an  action  within  the  six  months, 
nevertheless  it  is  clear  when  the  six 
months  elapsed  the  lien  would  re- 
vive." Castle  V.  Sworder,  29  L.  J. 
Ex.  235.  But  Cookbum,  C.  J.,  on 
appeal  to  the  Exchequer  Chamber, 
thus  put  the  case  on  its  true  footing : 
"For  six  months  the  buyer  was  en- 
titled to  claim  the  immediate  delivery 
of  the  specific  goods  appropriated 
to  him.  The  question  then  arises 
whether  the  possession  which  actually 
remained  in  the  sellers  was  a  posses- 
sion in  the  sellers  by  virtue  of  their 
original  property  in  the  goods,  or 
whether  it  had  become  a  possession 
as  agents  and  bailees  of  the  buyers." 
Accordingly,  not  meaning  to  overrule 
the  lower  court  as  to  the  expiration 
of  a  term  of  credit  and  its  legal  effect, 
the  appellate  tribunal  found  that 
there  were  certain  facts  proven  which 
warranted  sending  the  casfe  to  the 
jury  to  ascertain  whether  the  char- 
acter of  the  seller's  possession  had 
not  changed  while  he  held  the  goods. 
Castle  «.  Sworder,  30  L.  J.  Ex.  310. 


CHAP.  X.]     STATUTE  OF  PBAUDS ;   ORAL  COMPLIANCE.     §  475 

But  where  the  seller  retains  possession  of  the  purchased 
goods,  there  should  be  distinct  proof  of  this  intended  change 
of  ownership,  and  no  countervailing  circumstances,  in  order 
to  satisfy  the  statute ;  for  whether  it  be  in  destroying  a 
seller's  lien  for  his  price,  or  in  tempting  the  sale  parties  to 
fraudulent  collusion  between  themselves  in  order  to  defeat 
the  rights  of  others,  the  doctrine  is  fraught  with  mischief.  ^ 

§  475.  Constructive  Receipt  eiud  Delivery  by  Agents,  Car- 
riers, etc.  —  Actual  receipt  implies  actual  delivery ;  and  as 
there  may  be  constructive  receipt,  so  may  there  be  construc- 
tive delivery.  If  the  seller  undertakes  to  forward  the  goods 
to  the  buyer,  the  goods  are  received  by  the  latter  as  soon  as 
his  own  agent  receives  them  ;  and  the  extent  of  this  principle 
may  be  studied  in  the  light  of  decisions  which  have  been 
elsewhere  adduced  respecting  the  transportation  of  pur- 
chased goods.  A  common  carrier  is  not,  ordinarily,  an  agent 
empowered  to  accept,  but  he  is  a  suitable  agent  to  receive  on 
the  buyer's  behalf ;  and  to  this  extent  his  actual  receipt  will 
satisfy  the  statute. ^  So,  too,  may  a  warehouseman,  or  any 
other  middleman,  be  constituted  an  agent  for  the  same  pur- 
poses.* And,  since  acceptance  might  have  preceded  the 
seller's  act  of  delivery,  an  oral  compliance  is  sometimes  irrev- 
ocably fixed  as  soon  as  the  carrier  has  received  a  part  of  the 
goods  at  the  seller's  hands.*  But  delivery  upon  the  seller's 
vessel,  or  to  any  carrier  who  really  represents  the  seller,  for 
the  purpose,  it  may  be,  of  securing  his  rights,  during  the 

And  see  Barrett  v.  Goddard,  3  Mas.  ^  Cusack  v.  Robinson,  1  B.  &  S. 
107  ;  Dodsley  v.  Varley,  12  Ad.  &  E.  299 ;  Smith  v.  Hudson,  4  B.  &  S.  431 ; 
632.  Safford  v.  McDonough,  120  Cross  v.  O'Donnell,  44  N.  Y.  661 ; 
Mass.  290,  intimates  that  the  inten-  supra,  §§  396,  468.  Under  the  Iowa 
tion  of  the  seller  to  abandon  his  lien  statute,  which  uses  the  word  "de- 
should  be  clear  where  acceptance  and  Uvered  "  under  a  somewhat  peculiar 
receipt,  with  the  goods  remaining  in  phraseology,  but  says  nothing  of  part 
the  seller's  possession,  are  relied  on.  "  acceptance,"  it  is  held  that  de- 
But  of.  Townley  v.  Crump,  4  Ad.  &  livery  to  a  carrier  not  designated  by 
E.  58,  which  is  consistent  with  Castle  the  buyer  will  sufSoe.  Bullock  v. 
V.  Sworder  on  appeal,  supra.  See  Tschergi,  13  Fed.  Rep.  345. 
further,  post,  c.  14,  as  to  seller's  '  See  Hunter  v.  Wright,  12  Allen, 
lien.  548  ;   supra,  §  473 ;  Moore  v.  Hays, 

1  See  Story  Sales,  §  278 ;  Blackb.  Ind.  (1895). 

Sales,  28,  29.  *  Cross  v.  O'Donnell,  44  N.  Y.  661. 
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transit  of  the  subject-matter,  and  pending  payment,  or  to 
the  seller's  private  teamster,  is  inconsistent  with  the  idea  of 
putting  the  buyer  into  immediate  possession ;  nor,  under  such 
circumstances,  can  the  latter  be  said  to  have  actually  received 
the  goods,  personally  or  through  his.  representative.  So,  too, 
if  one  sells  goods  to  be  delivered  by  himself  at  a  specified 
place,  there  is  no  change  of  possession  or  an  actual  receipt 
by  the  buyer  until  the  goods  arrive  at  the  specified  place. ^ 

§  476.  Compliance  by  giving  Earnest  or  Part  Payment.  —  C^d.) 
Concerning  the  giving  of  earnest  or  part  payment.  The 
statute,  as  its  language  shows,  awaits  here,  as  before,  an  oral 
compliance  by  the  buyer ;  for,  to  use  the  words  of  29  Car. 
II.,  the  buyer  must  "give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment ;  "  ^  two  modes  being  thus  pre- 
sented, of  which  the  former  has  so  fallen  into  disuse,  that 
earnest  and  part  payment  are  often  treated  at  the  present 
day  as  meaning  the  same  thing  ;  ^  while  some  of  the  United 
States  have  the  local  enactment  requiring  that  the  buyer 
shall  simply  "at  the  time  pay  some  part  of  the  purchase- 
money,"  *  omitting  the  word  "  earnest "  altogether. 

The  giving  of  earnest  and  part  payment  are,  however,  two 
distinct  things,  if  we  may  trust  to  the  analogies  of  the  civil 
law,  which  required,  for  earnest,  a  "thing,"  such  as  a  ring, 
as  a  sign,  proof,  or  symbol,  that  the  bargain  was  concluded, 
being  usually  a  gift  or  token ;  whereas  part  payment  was 
something  in  money,  and,  if  given  by  way  of  earnest,  went 
properly  towards  discharging  the  price.*  Examples  of  the 
custom  which  made  such  a  distinction  are  to  be  found  in  the 
old  English  reports  ;  but  it  now  appears  to  be  well  settled, 

1  Astey  V.  Emery,  4  M.  &  S.  262 ;  ...  As  used  in  the  Statute  of 
Smith  V.  Hudson,  6  B.  &  S.  431  ;  9  Frauds,  '  earnest '  is  regarded  as  a 
Daly,  363.  And  see  supra,  §§  272,  part  payment  of  the  price."  Chap- 
398.  man,  C.  J.,  in  Howe  v.  Hayward,  118 

2  Stat.  29  Car.  II.  c.  3,  §  17 ;  su-  Mass.  54. 

pra,  §  429.  4  See  stats.  N.  Y.,  Cal.,  Wiscott- 

8  Benj.  Sales,  hk.  1,  pt.  2,  o.  5  ;  sin,  &e. ;   Browne  Stat.  Frauds,  3d 

Story    Sales,    §§    273-275;    Browne  ed.  appx. ;  Organ  ».  Stewart,  60  N.  Y. 

Stat.  Frauds,  §  341,     "The  idea  of  413. 

'  earnest '   in  connection  with  con-  s  Dig.  19,  1,  11,  §  6 ;  Benj.  Sales, 

tracts  was  taken  from  the  civil  law.  bk.  1,  pt.  2,  o.  5. 
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that,  under  our  Statute  of  Frauds,  whatever  is  given  must 
be  in  money  or  money's-worth,  and  computable  accordingly. 
It  must  be  something  of  value,  however  slight  that  value.^ 
Whether  the  buyer  means  it  as  an  extra  gift,  or  in  part  pay- 
ment, he  must  at  least  part  with  what  he  tenders  :  he  cannot 
cross  the  seller's  hand  with  a  coin,  and  then  put  the  coin 
back  into  his  pocket.^  And,  as  our  statute  puts  it  upon  the 
buyer  to  comply  in  this  instance,  it  is  of  little  practical  avail 
to  know  that  the  seller  could  have  given  that  earnest  under 
ancient  law.^ 

The  object  of  the  statute  is  fairly  met,  as  it  would  appear, 
notwithstanding  the  giving  of  earnest  or  making  part  pay- 
ment takes  place  subsequently  to  the  oral  bargain  ;  its  effect 
being,  as  in  the  other  instances  we  have  noted,  to  render  a 
bargain  enforceable  which  before  could  not  be  sued  upon ; 
so  that  when  it  is  given  or  made,  and  accepted  upon  a  full 
understanding  of  the  parties,  the  statute  becomes  fulfilled.* 

§477.  The  Same  Subject — The  fulness  of  oral  compli- 
ance is  here  contemplated,  as  in  acceptance  and  receipt ;  and 


1  A  good  check  delivered  in  part 
payment,  which  is  paid  on  presenta^ 
tion,  operates  as  a  part  payment. 
Hunter  v.  Wetsell,  84  N.  Y.  549.  So, 
too,  the  transfer  of  a  third  person's 
hill  or  note  in  part  payment  would 
seem  to  he  sufficient,  if  received  ac- 
cordingly. Griffiths  V.  Owen,  13  M. 
&  W.  58.  See  1  Soh.  Pers.  Prop. 
§§  367-369.  But  not  the  buyer's 
promissory  note,  if  without  consid- 
eration and  not  governed  by  the  law- 
merchant.  Krohn  v.  Bantz,  68  Ind. 
277. 

2  See  GoodaU  v.  Skelton,  2  H.  Bl. 
316  (a.d.  1794)  ;  Blenkinsop  v.  Clay- 
ton, 7  Taunt.  597 ;  Browne  Stat. 
Frauds,  §  341. 

s  Dig.  19,  1,  11,  §  6;  Benj.  Sales, 
supra. 

*  See  Parke,  B.,  in  Walker  v.  Nus- 
sey,  16  M.  &  W.  302 ;  Dewey,  J.,  in 
Thompson  v.  Alger,  12  Met.  428; 
Browne  Stat.  Frauds,  §  343  ;  Story 
Sales,  §  273 ;  48  N.  H.  183, 189.  Sem- 


ble,  that,  under  the  New  York  statute 
(notwithstanding  the  peculiar  phrase- 
ology as  to  time  noted  supra,  §  476), 
part  payment  need  not  be  invariably 
"at  the  time"  of  making  the  con- 
tract. Hawley  v.  Keeler,  53  N.  Y. 
114,  per  Andrews,  J. ;  Bissell  v.  Bal- 
com,  39  N.  Y.  275.  But  it  is  since 
held  that  an  after  payment  is  insuf- 
ficient to  validate  the  contract  under 
the  statute,  where  there  is  no  restate- 
ment or  recognition  of  the  essential 
terms  of  the  contract ;  but  if  the  par- 
ties do  thus  reaffirm  or  restate,  the 
part  payment  is  made  "at  the  time." 
Hunter  v.  "Wetsell,  57  N.  Y.  375 ;  s.  c. 
84  N.  Y.  549.  Under  a  similar  Wis- 
consin statute,  payment  at  a  subse- 
quent time  is  not  payment  "at  the 
time ; "  though  semble  the  New  York 
distinction  above  stated  would  be 
recognized.  Per  Cole,  J.,  Bates  v. 
Chesebro,  32  Wis.  594 ;  Paine  v.  Ful- 
ton,  34  Wis.  83. 
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though  the  buyer  in  the  present,  and  unlike  the  former  case, 
naturally  takes  the  initiative,  the  statute  is  not  satisfied  until 
the  seller  in  his  turn  accepts  and  receives  the  earnest  or  part 
payment ;  and  as  to  the  portion  upon  which  the  law  fastens, 
there  must  be  a  consistent  mutual  understanding,  i  Hence, 
if  the  buyer  transmits  money  in  part  payment,  which  the 
seller  immediately  returns  as  a  token  of  his  refusal  to  accept 
it,  no  sufficient  part  payment  takes  place. ^  A  mere  offer  or 
tender  of  earnest  or  part  payment  is  insufficient  compliance 
with  the  statute ;  and  so  likewise  a  mere  memorandum  pur- 
porting the  intent  to  give  leaves  the  contract  of  sale  as  unen- 
forceable as  before ;  ^  and  the  same  holds  true  of  any  mere 
promise  to  pay.*  Nor  can  any  owner  of  goods  obstruct  third 
parties  by  putting  an  assignment  on  record  in  favor  of  a 
non-concurring  person.^ 

The  seller's  act  in  receiving  payment,  like  the  buyer's  in 
making  it,  may  be  performed  through  an  agent ;  and  the 
law  of  agency  permits  of  subsequent  ratification,  as  well  as 
previous  authority,  on  the  principal's  part ;  though  the  proof 
of  authority  should  be  established  without  resort  to  the  ver- 
bal agreement  which  depends  for  enforcement  upon  it.^  Nor 
does  it  unfrequently  happen  that  there  has  been  both  part 
payment  and  part  acceptance  and  receipt,  so  as  doubly  to 
remove  the  case  from  the  operation  of  the  statute.^ 

The  deposit  of  money  with  a  third  person  by  the  parties 
to  an  oral  sale,  to  be  by  him  paid  to  either  of  them  as  a  for- 
feiture if  the  other  neglects  to  fulfil  his  part  of  the ,  bargain, 
is  not  a  giving  of  earnest  or  part  payment  such  as  the  stat- 
ute permits.* 

§  478.  As  to  Su£Bciency  of  Fart  Payment  'where  Mutual 
Debts  are  reckoned.  —  The  decisions  under  our  present  head 
turn  chiefly  upon  the  sufficiency  of  part  payment  when  the 

1  Hioks  ■».  Cleveland,  48  N.  Y.  84 ;  «  Hicks  v.  Cleveland,  48  N.  T.  84. 
Hawley  v.  Keeler,  53  N.  Y.  114 ;  «  Hawley  v.  Keeler,  53  N.  Y.  114. 
Edgerton  v.  Hodge,  41  Vt.  676.  '  Richardson   v.   Squires,  37  Vt. 

2  Edgerton  v.  Hodge,  supra.  640 ;  Allen  v.  Aguirre,  3  Seld.  543. 
"  lb.  8  Howe  V.  Hayward,  108  Mass.  54 ; 
i  Artcher  v.  Zeh,  5  Hill,  205 ;  Krohn     Noakes  v.  Morey,  30  Ind.  108. 

41.  Bantz,  68  Ind.  277. 
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discharge  of  a  debt  due  from  the  seller,  as  well  as  payment 
of  a  price  by  the  buyer,  has  entered  into  the  calculation  of 
the  sale.  Where  chattels  are  sold  under  an  oral  contract 
which  comes  within  the  purview  of  the  statute,  and  it  is  part 
of  this  contract  that  the  buyer  shall,  in  consideration  of  the 
sale,  offset  a  debt  due  him  from  the  seller,  and  pay  the  resi- 
due, this  offset  stipulation  alone  has  not  the  effect  of  a  part 
payment  by  the  buyer.  ^  But  we  are  not  thereby  to  infer 
that  the  statute  means  to  discountenance  the  application  of 
mutual  debts  in  operating  satisfaction ;  for  the  reason  of  the 
rule  is,  that  an  oral  bargain  with  this  contemporaneous  stipu- 
lation as  part  of  the  verbal  agreement  really  extinguishes  no 
debt,  but  is  part  of  the  unenforceable  contract  itself.  It 
may  be  well  inferred,  notwithstanding,  that  any  subsequent 
agreement  to  set  off  against  the  price  the  seller's  debt,  or  an 
entirely  independent  contract  contemporaneous  with  the  sale 
of  like  import,  would  constitute  part  payment  within  the 
statute,  if  thereby  the  debt  be  actually  discharged  ;  and  so, 
in  fact,  has  it  been  decided;^  If,  moreover,  the  buyer  pay 
the  price,  or  part  of  it,  to  a  third  party,  a  creditor  of  the 
seller,  so  as  to  discharge  the  seller's  debt,  and  this  with  the 
concurrence  of  seller  and  creditor,  the  statute  is  satisfied.* 

§  479.  Giving  Earnest  or  Fart  Payment  does  not  necessarily 
transfer  Full  Title.  —  That  compliance  which  the  giving  of 
earnest  or  part  pa3rment  affords,  we  may  add,  does  not  nec- 
essarily involve  the  transfer  of  a  legal  title  from  seller  to 
buyer  ;  another  proof,  in  addition  to  those  already  adduced, 
that  it  is  the  acquisition  of  possessory  rights  by  the  buyer, 
and  not  the  right  of  property,  that  the  17th  section  makes 
its  direct  concern.*    The  true  rule,  as  to  vesting  the  seller's 

1  Walker  v.  Nussey,  16  M.  &  W.  =  Cotterill  v.  Stevens,  10  Wis.  422. 
302  ;  Artoher  v.  Zeh,  5  Hill  (N.  Y.),  Aliter,  wbere  there  is  a  mere  agree- 
500  ;  Matthiessen  Refining  Co.  ■».  Mc-  ment  with  the  seller  to  pay  such  a 
Mahon,  38  N.  J.  L.  536;  Mattice  v.  debtwithout  the  creditor's  knowledge 
Allen,  3  Keyes,  492.  or  consent.    Paine  v.  Fulton,  34  Wis. 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  5  ;  83.    And  see  supra,  §  476. 

Dow  V.  Worthen,  37  Vt.  108;  Cot-         *  Benj.  Sales,  bk.  2,  pt.  2,  c.  4 ; 

terill  V.  Stevens,  10  Wis.  422  ;  Story  Bach  v.  Owen,  6  T.  R.  409 ;  Nesbit  v. 

Sales,  §273,  4th  ed.,  Bennett's  re.  Cf.  Burry,  25  Penn.  St.  208;   Groat  v. 

supra,  §  476.  Gile,  51  N.  Y.  431 ;  supra,  §  464. 
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rights  of  ownership  in  the  buyer,  is,  that  the  test  is  found, 
not  in  the  circumstance  that  earnest  or  part  payment  -was 
given,  but  in  the  contract  of  sale  itself,  as  rightly  inter- 
preted, which  was  thereby  rendered  enforceable.^ 


CHAPTER  XI. 

STATUTE  OF  FKATJDS  ;   WRITTEN  COMPLIANCE. 

§  480.  'Written  Compliance  Tvith  Statute  of  Frauds ;  General 
Rule  stated.  —  III.  It  remains,  in  the  present  chapter,  to 
treat  of  written  compliance  with  the  Statute  of  Frauds,  so 
far  as  concerns  sale  contracts.  The  important  exception 
under  consideration,  which  receives  much  attention  from  the 
courts  of  England  and  America,  reads  in  29  Car.  II.  as  fol- 
lows :  "  That  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made,  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their -agents  thereunto  duly  author- 
ized."^ But  in  some  of  the  United  States  the  requirement 
runs,  that  "  a  note  or  memorandum  of  such  contract  be  made 
in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
thereby."^ 

§  481.  Compliance  by  Party  against  -whom  Enforcement  is 
sought  is  the  Requisite.  —  At  the  threshold  we  may  observe, 
that,  while  oral  compliance  rests  upon  some  decisive  act  of 
the  buyer  in  which  the  seller  has  concurred,  the  written  com- 
pliance we  are  now  to  consider  necessitates  an  act,  not  by 
both  parties,  nor  by  either  buyer  or  seller  in  particular,  but 
simply  by  the  party  against  whom  an  enforcement  of  the  oral 
contract  is  sought.  If  this  party  alone  or  his  agent  be  shown 
to  have  made  and  signed  the  requisite  writing,  the  bargain 

1  But  see  contra,  Hinde  v.  White-  '  See  statutes  of  New  York,  Call- 
house,  7  East,  558,  per  Lord  Ellen-  fomia,  and  Wisconsin ;  Browne  Stat. 
hoTougb.                                                   Frauds,  3d  ed.  appx. 

2  29  Car.  XL  o.  3,  §  17;  supra, 
§429. 
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will  hold,  even  though  the  enforcing  party  had  not  com- 
mitted himself  to  paper  at  all.  Sometimes  it  is  the  buyer 
who  is  thus  charged,  and  sometimes  the  seller  :  the  seller's 
mere  memorandum  cannot  be  produced  to  enforce  the  bar- 
gain against  the  buyer,  nor  the  buyer's  memorandum  as 
against  the  seller.  Mutual  concurrence,  therefore,  such  as 
part  acceptance  and  receipt  or  part  payment  must  imply, 
becomes,  with  reference  to  written  compliance,  of  no  con- 
sequence ;  the  writing,  whenever  given,  so  it  be  given 
seasonably  to  sue  upon,  binds  the  maker  and  signer  to  the 
bargain. 

§  482.  Memorandum  thus  distinguished  from  Written  Con- 
'  tract  of  Sale.  —  It  follows  that  the  enactment  against  frauds 
does  not  treat  the  written  memorandum  as  the  real  contract 
of  sale,  nor  as  any  contract  at  all ;  for,  should  the  parties  go 
through  the  formalities  of  a  written  contract  of  sale,  that 
contract,  unaided  by  a  memorandum,  would  afford  of  itself 
quite  a  sufficient  assurance  against  fraud  and  perjury :  but 
its  intent  is,  that  some  memorandum,  made  contemporaneous 
with  or  subsequent  to  the  oral  contract  whose  enforcement  is 
sought,  shall,  in  all  sale  transactions  involving  a  considerable 
amount  of  money,  be  capable  of  production  against  the  party 
who  means  to  evade  the  bargain,  and  has  rendered  no  con- 
clusive oral  fulfilment  thereof  ;  which  memorandum  upon  its 
face  shows  that  the  bargain  existed  in  his  own  contemplation.^ 
And  in  the  oral  bargain  itself,  and  that  writing  which  takes 
the  case  out  of  the  statute  as  to  the  party  making  and  sign- 
ing it,  we  have  two  distinct  things  which  should  not  be 
confounded. 2 

§  483.  Common  Rules  of  Interpretation  apply.  —  The  method 
of  interpreting  a  note  or  memorandum  which  serves  for  writ- 
ten compliance  follows  the  leading  rules  as  to  evidence  in 
writing;    the  Statute  of  Frauds  not  seeking  to  vary  these 


1  Benj.  Sales,  bk.  1,  pt.  2,  c.  6 ;  Lemed  v.   'Wannemaoher,  9  Allen, 

Sievewright  v.  Archibald,  17  Q.  B.  412 ;   Williams  v.  Tucker,  47   Miss. 

103  ;  Parton  v.  Crofts,  33  L.  J.  C.  P.  678 ;  Justice  v.  Lang,  42  N.  Y.  493. 
189;  16  C.   B.   n.   s.  11;   Davis  v.  ^Ib. 

Shields,  26  Wend.  341 ;  Hoar,  J.,  ia 
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rules,  but  meaning  to  leave  the  legal  effect  of  the  writing 
as  at  common  law.^  Into  the  law  of  evidence  we  shall  not 
enter,  except  as  questions  may  incidentally  arise.  But  the 
distinction  we  have  just  pointed  out  suggests  that  there  is 
likewise  a  marked  difference  between  proving  a  contract  of 
sale  and  proving  compliance  with  the  Statute  of  Frauds. 
Various  questions  must,  in  the  latter  case,  arise  as  to  the 
sufficiency  of  memoranda,  their  mutual  connection,  and  their 
bearing  upon  the  original  oral  contract  of  sale;  whereas, 
were  the  original  contract  itself  in  writing,  different  memo- 
randa, executed  at  subsequent  times,  to  which  both  parties 
were  not  privy,  could  have  no  effect  in  varying  its  terms, 
but  would  merely  evince  or  explain  them.^  A  contract,  to  be 
binding,  ought  to  be  mutual  in  obligations,  so  that  neither 
party  could  sue  upon  it  without  the  other ;  but  the  statute 
memorandum  comports  with  the  theory  that  one  may  enforce 
an  oral  bargain  against  the  other,  though  it  could  not  have 
been  enforced  against  himself. 

§  484.  Classification  of  the  Subject  for  this  Chapter.  —  With 
these  preliminary  remarks,  we  proceed  to  consider  in  this 
chapter  the  statute  exception  of  written  compliance,  under 
these  heads,  —  (1st)  the  written  note  or  memorandum  to  be 
made ;  (2d)  what  it  should  contain ;  (3d)  how  and  by  whom 
it  should  be  signed ;  (4th)  delivery  of  the  note  or  memoran- 
dum ;  (5th)  compliance  by  means  of  agents. 

§  485.  As  to  the  Written  Note  or  Memorandum  under  the 
Statute;  of  what  it  may  consist.  —  (1st.)  As  to  the  written 
note  or  memorandum.  The  statute  requires  no  formal  writ- 
ten agreement  of  the  parties  ;  but  simply,  on  the  part  of  him 
who  is  to  be  charged,  a  writing  which  consistently  imports  a 
sale  contract.  Waiving,  for  the  present,  the  proper  contents 
of  such  a  writing,  we  may  observe  as  a  form,  that  it  may  be 
expressed  by  letter,  or  acknowledgment  of  invoice,  or  bUl  of 
parcels,  or  telegram,  besides  the  more  formaj.  memorandum ; 
that  it  may  be  gathered  from  various  writings,  which  have 


1  Benj.  Sales,  bk.  1,  pt.  2,  o.  6 ;         '^  See  Patteson,  J.,  in  Sievewright 
cases  infra.  v.  Archibald,  17  Q.  B.  103. 
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the  intelligent  and  consistent  purpose  running  through  them  ; 
that  it  may  even  consist  of  the  defendant's  written  proposal, 
if  supplemented  by  parol  proof  of  acceptance  by  the  plain- 
tiff; and  that  the  writing  need  not  have  been  intended  as 
a  memorandum  by  the  defendant,  nor  actually  addressed  to 
the  plaintiff.^  Additional  forms  of  written  memorandum 
under  the  statute,  as  by  an  auctioneer's  or  broker's  entry, 
or  bought  and  sold  notes,  will  be  studied  in  their  proper 
place. ^ 

Of  written  compliance  by  letter  there  are  numerous  in- 
stances ;  and  the  uniform  doctrine  of  England  and  the  United 
States,  that  the  party  to  be  charged  is  the  only  one  who  needs 
sign,  renders  this,  especially  as  between  bargaining  parties 
who  live  at  a  distance  from  one  another,  the  most  convenient 
method  for  drawing  buyer  or  seller  into  a  position  where  the 
law  will  hold  him.^  So  proof  of  sending  a  telegram,  and  a 
letter  of  acceptance  by  mail  besides,  as  it  is  held,  sufficiently 
complies  with  the  statute ;  and  so  would  it  be,  we  suppose, 
with  the  sending  of  a  telegram  alone.*  The  buyer's  written 
acknowledgment  of  a  seller's  invoice  or  bill  of  parcels  may, 
together  with  such  instrument,  constitute  a  suitable  memo- 
randum, if  given  pursuant  to  a  bargain  ;  ^  but  not  where  the 
so-called  invoice  appears  to  have  been  forwarded  as  a  mere 
circular  to  induce  a  sale,  and  the  buyer's  acknowledgment 
was  merely  of  its  receipt  as  such,  without  evincing  that  any 
bargain  was  closed.®  A  memorandum  made  and  signed  by 
one  party  is  available  to  the  other,  even  though  it  state  the 
bargain  after  the  form  of  a  mutual  agreement,^  or  be  drawn 
up  in  duplicate,  one  copy  only  being  signed  by  the  buyer, 
and  the  other  by  the  seller.* 

1  Browne  Stat.  Frauds,  §§  345-351,  ing,"  applied  to  telegrams,  see  post, 
354 ;  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,     §  603. 

§§  1,  2 ;  cases  infra.  ^  Saunderson  v.  Jackson,  2  B.  & 

2  Infra,  compliance  by  agents.  P.  238 ;   Wilkinson  v.  Evans,  L.  R. 
8  See  Leather  Clotb  Co.  v.  Hier-     1  C.  P.  407  ;  Buxton  v.  Bust,  L.  E.  7 

onimus,  L.  R.  10  Q.  B.  140 ;  Wilkin-     Ex.  1  ;  s.  c.  L.  R.  7  Ex.  279. 

son  V.  Evans,   L.  R.  1  C.  P.  407  ;  «  M'Lean  v.  NicoU,  7  Jur.  n.  s.  999. 

Gibson  v.  Holland,  L.  R.  1  C.  P.  1.  '  Justice  v.  Lang,  42  N.  Y.  493. 

*  Trevor  v.  Wood,  36  N.  Y.  307.  8  Lemed     v.     Wannemacher,     9 

But  as  to  the  requirement  of  "  sign-     Allen,  412. 
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§  486.  The  Same  Subject;  Several  ■Writings.  —  So,  too,  the 
note  or  memorandum  which  the  statute  contemplates  may- 
consist  of  several  writings,  physically  apart,  which  are 
logically  connected,  so  long  as  they  have  unity  of  purpose 
in  evincing  the  bargain,  require  nothing  parol  to  connect 
them  together,  and  are  consistent  with  one  another.  For,  as 
Lord  Westbury  has  said :  "  In  order  to  embody  in  the  letter 
any  other  document  or  memorandum,  or  instrument  in  writ- 
ing so  as  to  make  it  part  of  a  special  contract  contained  in 
that  letter,  the  letter  must  either  set  out  the  writing  referred 
to,  or  so  clearly  and  definitely  refer  to  the  writing,  that,  by 
force  of  the  reference,  the  writing  itself  becomes  part  of 
the  instrument."^  But,  where  two  or  more  papers  are 
thus  taken  together,  the  import  of  all  must  be,  not  a  mere 
negotiation,  but  a  concluded  bargain.  ^ 

§  487.  Written  Proposal  and  Parol  Acceptance  ;  and  the  Re- 
verse.— A  written  proposal,  signed  by  the  party  to  be  charged, 
and  accepted  by  parol  by  the  party  to  whom  it  is  made,  is 
a  sufficient  memorandum  to  satisfy  the  statute.^  With  the 
one-sidedness  of  such  a  doctrine  legislation  is  not  concerned, 
since  all  it  seeks  is  ground  to  justify  enforcing  a  bargain 
which  was  mutually  entered  into.  No  violence  is  done 
thereby  to  the  policy  of  our  legislation ;  because,  as  WUles, 
J.,  has  said,  no  one  can  enforce  his  remedies  in  a  case  of  this 
sort,  without  proving  that  he  did  or  was  ready  to  do  his  part 
to  entitle  him  to  performance  as  to  the  other  party.*  And 
the  only  limitation  to  be  noted  is,  that  the  writing  in  question 
should  manifest  a  genuine  offer  which  the  other  party  had  a 
right  to  accept.^ 

1  Peek  V.  North  Staffordshire  R.  R.  "  Story  Sales,  §  272  ;    M'Lean  t>. 

Co.,  10  H.  L.   Cas.  472.      And  see  NicoU,  7  Jur.  sr.  s.  999. 

Schneider  v.  Norris,  2  M.  &  S.  286  ;  s  Beuss  v.  Picksley,  L.  R.  1  Ex. 

Benj.  Sales,  bk.  1,  pt.'  2,  c.  6,  §  1 ;  342 ;  Himrod  Furnace  Co.  ■».  Cleve- 

Browne  Stat.   Frauds,  §§  360-353  ;  land,  &e.  R.  R.  Co.,  22  Ohio  St.  451 ; 

Caton  V.  Caton,  L.  R.  2  H.  L.  Cas.  Sanborn  v.  Flagler,  9  Allen,  474,  per 

127;    Story  Sales,  §  272;    Hinde  v.  Bigelow,  C.  J. 

Whitehouse,  7  East,  558 ;  Lerned  v.  *  Reuss  v.  Picksley,  L.E.  1  Ex.  342. 

Wannemaoher,  9  Allen,  412 ;  Drury  6  gee    Himrod    Furnace    Co.    v. 

V.  Young,  58  Md.  546.  Cleveland,  &o.  E.  R.  Co.,  22  Ohio  St. 
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On  the  other  hand,  an  oral  proposal  by  the  party  to  be 
charged,  followed  by  a  written  acceptance  by  the  other 
party,  is  insufficient,  where  it  leaves  the  whole  contract  to 
be  established  by  parol  evidence  and  the  charging  party's 
own  writings.^ 

§  488.  Intention  not  Material;  nor  Address  of  the  Memo- 
randum.—  That  the  writing  which  renders  the  bargain  en- 
forceable need  not  have  been  intended  by  the  defendant  as 
a  statute  memorandum  is  a  plain  inference  from  the  decided 
cases,  which  constantly  show  that  the  party  sued,  so  far  from 
drawing  up  a  memorandum  for  the  purpose  of  establishing 
the  oral  contract,  was  unwittingly  led  into  making  such 
written  recognition  of  the  bargain  as  enabled  the  other  to 
hold  him  to  it ;  and,  with  such  clear  proof  of  a  bargain  actu- 
ally entered  into,  it  would  promote  fraud,  instead  of  check- 
ing it,  for  the  courts  to  rule  otherwise.  In  making  the  oral 
contract  of  sale  enforceable  under  circumstances  which  estab- 
lish such  admission  or  recognition  on  the  part  of  a  defendant, 
the  latest  cases  side  strongly  with  the  plaintiff  who  seeks  a 
remedy,  —  more  so  than  formerly. ^ 

Nor  is  the  note  or  memorandum  which  the  statute  requires 
addressed,  of  necessity,  to  the  enforcing  party  or  his  agent ; 
though  this  would  be  usual ;  but  a  third  person  may  be  its 
recipient.  Cfibson  v.  Holland,  decided  in  1865,  is  the  lead- 
ing case  on  this  point,  wherein  it  was  ruled  (upon  the  anal- 
ogy of  chancery  precedents)  that  a  note  or  letter  addressed 
by  the  seller  to  his  own  agent,  which  contained  directions  to 
carry  the  agreement  into  execution,  was  sufficient  to  render 
the  contract  enforceable  against  him.^     Less  even  than  this 

1  Washington  Ice  Co.  v.  Webster,  4  Bibb,  467  ;  Justice  v.  Lang,  42  N.  Y. 
62  Me.  341.  493.    But  cf.  §  489  o. 

2  Cf.  Bailey  v.  Sweeting,  9  C.  B.  ^  Gibson  v.  Holland,  L.  R.  1  C.  P. 
n.  s.  843 ;  Story  Sales,  §  272  ;  Wilkin-  1,  citing  Sugd.  Vend.  &  P.  14tli  Eng. 
son  ».  Evans,  L.  R.  1  C.  P.  407  ;  Bux-  ed.  139,  §  39;  Townsend  v.  Har- 
ton  V.  Rust,  L.  R.  7  Ex.  1,  279  ;  graves,  1.18  Mass.  335 ;  Argus  Co.  v. 
Leather  Cloth  Co.  v.  Hieronimus,  Albany,  55 '  N.  Y.  495 ;  Moore  v. 
L.  R.  10  Q.  B.  140,  with  Richards  v.  Mountcastle,  61  Mo.  424  ;  Kleeman 
Porter,  6  B.  &  C.  437  (1827),  and  v.  Collins,  9  Bush,  467. 

Smith  V.  Surman,   9  B.   &  C.   561  On  the  other  hand,  it  is  held  that 

(1829).    And  see  Ellis  v.  Deadmon,     when  a  memorandum  has  been  delxb- 
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will  in  some  eases  suffice ;  as,  for  instance,  a  record  on  the 
sued  party's  own  books. ^ 

§  489.  Writings  not  Contemporaneous;  Evidence  to  support 
them,  etc.  —  As  the  whole  memorandum  may  be  of  subsequent 
date  to  the  oral  bargain,  so,  too,  the  several  papers  which 
sometimes  constitute  a  memorandum  need  not  all  be  contem- 
poraneous. "The  memorandum,"  says  Hoar,  J.,  "may  be 
supplied  by  documents  and  letters  written  at  various  times, 
if  they  all  appear  to  have  relation  to  it,  and  if  coupled  to- 
gether they  contain  by  statement  or  reference  all  the  essen- 
tial parts  of  the  bargain."  ^  Any  paper  or  papers  which 
constitute  a  statute  memorandum  will  suffice,  if  procured 
before  the  party  sues  to  enforce  the  oral  contract,  so  far  as 
the  point  of  time  is  concerned;  but,  after  the  action  has 
been  brought,  it  is  too  late,  according  to  the  old  rules  of 
practice,  to  supply  what  has  not  already  been  obtained.^ 

Where  the  memorandum  is  to  be  supplied  by  separate 
written  papers,  such  as  letters,  memoranda,  and  telegrams, 
they  must  be  connected,  either  physically,  or  by  such  refer- 
ence from  one  to  the  other  as  to  show  a  mutual  relation, 
and  make  their  contents,  without  the  aid  of  parol  evidence 
of  the  intention  to  so  connect,  a  consistent  compliance  with 
the  statute.*     But  of  the  admissibility  of  parol  evidence  to 

erately  made,  executed,  and  deliv-  *  Benj.  Sales,  bk.  1,  pt.  2,  c.  6 ; 
ered  iu  conformity  with  the  statute,  Hinde  v.  Whitehouse,  7  East,  558 ; 
and  its  terms  are  sensible  and  free  Peek  v.  North  vStaHordshire  E.  R. 
from  all  ambiguity,  it  cannot  be  Co.,  10  H.  L.  Cas.  473 ;  Lerned  v. 
varied  as  to  its  substance  by  parol.  Wannemacher,  9  Allen,  417 ;  John- 
Virgin,  J.,  in  Williams  v.  Robinson,  son  v.  Buck,  6  Vroom,  344 ;  Story 
73  Me.  186,  196.  Sales,  §  272  ;  Browne  Stat.  Frauds, 

1  Colt,  J.,  in  Townsend  v.  Har-  §350;  Smiths.  Stanton,  15  Vt.  685 ; 
graves,  118  Mass.  336;  Drary  v.  Brown  v.  Whipple,  58  N.  H.  229. 
Young,  68  Md.  546  ;  Johnson  v.  And  see  Beckwith  v.  Talbot,  95  TJ.  S. 
Dodgson,  2  M.  &  W.  658.  And  see  289,  per  Mr.  Justice  Bradley ;  Frank 
§  499,  post,  as  to  delivering  the  mem-  v.  Miller,  38  Md.  450  ;  Ryan  v.  United 
orandum.  States,  136  U.  S.  83 ;  Cave  v.  Hast- 

2  Hoar,  J.,  in  Lerned  v.  Wanne-  ings,  7  Q.  B.  D.  125  ;  Smith  v.  Jones, 
macher,  9  Allen,  412;  99  N.  Y.  29;  66  Ga.  339.  "Unless  the  essential 
Coe  V.  Tough,  116  N.  Y.  273.  terms  of  the  sale  can  be  ascertained 

8  Bill  V.  Bament,  9  M.  &  W.  36.  from  the  writing  itself,  or  by  refer- 

See  supra,  §  433.     See  also  Bird  v.  ence  in  it  to  something  else,  the  writ- 

Munroe,  66  Me.  347  ;  Lucas  v.  Dixon,  ing  is  not  a    compliance  with  the 

22  Q.  B.  D.  357.  statute ;    and  if   the  agreement   be 
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explain  the  contents  we  shall  speak  hereafter.  There  might 
be  several  papers  thus  connected,  any  one  of  which  would 
fully  answer  the  purpose  of  a  memorandum. ^  Oral  evi- 
dence, too,  is  often  admissible  for  the  purpose  of  identifying 
another  document  which  is  referred  to,  but  not  sufficiently 
described,  in  the  memorandum.^  But,  whether  the  memo- 
randum be  made  out  from  one  or  several  papers,  the  import 
should  be  a  concluded  bargain,  not  that  a  negotiation  is 
merely  progressing ;  and  whatever  stops  short  of  this  will 
fail  to  take  the  case  out  of  the  statute.^ 

§  489  a.  Admissibility  of  Parol  Evidence.  —  The  intent  of 
the  statute  being  not  to  affect  transactions  by  written  con- 
tract, but  to  admit  the  enforcement  of  an  oral  contract  which 
was  evinced  by  some  sufficient  note  or  memorandum,  parol 


thus  defective,  it  cannot  be  supplied 
by  parol  proof,  for  tliat  would  at 
once  introduce  all  the  mischiefs  which 
the  statute  was  intended  to  prevent." 
Mr.  Justice  Bradley  in  95  U.  S.  458. 

1  Johnson  v.  Dodgson,  2  M.  &  W. 
653. 

^Kidgway  v.  Wharton,  6  H.  L. 
Cas.  238.  See  Kekewich,  J.,  in  Oliver 
n.  Hunting,  44  Ch.  D.  205,  209,  which 
discusses  the  modern  rule  of  parol 
evidence  as  applied  to  the  connection 
of  separate  writings.  "  Wherever 
parol  evidence,"  he  says,  "is  re- 
quired to  connect  two  written  docu- 
ments together,  then  that  parol 
evidence  is  admissible.  You  are  en- 
titled to  rely  upon  a  written  docu- 
ment which  requires  explanation. 
Perhaps  the  real  principle  upon  which 
that  is  based  is,  that  you  are  always 
entitled  in  regarding  the  construction 
and  meaning  of  a  written  document 
to  inquire  into  the  circumstances 
under  which  it  was  written,  not  in 
order  to  find  an  interpretation  by 
the  writer  of  the  language,  but  to 
ascertain  from  the  surrounding  facts 
and  circumstances  with  reference  to 
what,  and  with  what  intent,  it  must 
have  been  written."    See  also  Beck- 


•with  V.  Talbot,  95  U.  S.  289,  292, 
which  also  relaxes  the  cardinal  rule 
of  the  text,  though  perhaps  modified 
by  95  U.  S.  456.  But  Brown  ■„. 
Whipple,  58  N.  H.  229,  232,  argues 
that  a  defective  reference  can  no 
more  be  cured  by  parol  than  any 
other  defective  part  of  the  memoran- 
dum. "There  is  reason  to  fear," 
the  court  concludes,  "that  in  this 
country,  as  well  as  in  England,  the 
favor  with  which  some  statutes,  and 
the  dislike  with  which  others,  have 
been  regarded  by  the  courts  have  en- 
larged the  distinction  between  strict 
and  loose  construction  with  refer- 
ence to  the  legislative  intent,  and 
introduced  a  variable  standard  that 
exposes  the  province  of  the  legislar 
ture  to  judicial  invasion." 

Some  good  authorities  maintain 
the  distinction  between  signed  and 
unsigned  papers  in  considering  their 
connection  by  oral  evidence ;  and 
they  hold  that  the  signed  paper  ought 
to  draw  the  unsigned,  by  reference, 
and  not  mce  vent.  Bennett's  note 
to  Benj.  Sales,  6th  Am.  ed.  209,  and 
cases  cited ;  [1893]  2  Q.  B.  65. 

»  See  Story  Sales,  §  272. 
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evidence  may  show  in  any  case  that  the  writing  which  pur- 
ports to  be  such  note  or  memorandum  is  not  the  record  at 
all  of  any  parol  contract  of  value. ^  So  parol  evidence  may 
be  admitted,  according  to  various  authorities,  to  show  that 
the  writing  was  a  note  or  memorandum  of  only  part  of  such 
parol  contract,  or  otherwise  imperfect  as  to  actual  terms  or 
the  mode  of  performance ;  or,  for  explaining  doubtful  lan- 
guage and  applying  it  by  showing  the  situation  of  the  par- 
ties and  the  surrounding  circumstances  of  the  transaction ; 
though  not,  in  general,  for  substituting  something  quite 
different.^ 

§  490.  As  to  what  the  'Written  Memorandum  should  con- 
tain ;  Essentials.  —  (2d. )  As  to  what  the  written  note  or 
memorandum  should  contain.  The  legislature  has  said  that 
there  should  be  a  written  note  or  memorandum  "  of  the  said 
bargain ; "  and  hence  our  purpose  is  to  ascertain  what  will 
be  a  sufficient  memorandum  of  the  bargain  under  the  stat- 
ute. The  identical  parties  to  the  sale  should  appear  in  the 
memorandum ;  also  the  essential  terms  and  subject-matter 
of  the  oral  contract ;  though,  as  between  essential  and  non- 
essential matters  of  description  to  be  embraced  in  the  writ- 
ing, the  cases  leave  much  room  for  dispute. 

§  491.  The  Same  Subject;  Identity  of  Buyer  and  Seller  as 
such.  —  The  memorandum  should  show  for  a  certainty  who 
is  seller,  and  who  is  buyer  ;  in  other  words,  it  must  identify 
both  contracting  parties.  The  party  chargeable  is,  of  course, 
made  manifest  because  of  his  signature ;  but  who  the  other 
party  is  must  also  be  shown  in  the  writing,  otherwise  the 
writing  is  no  statute  memorandum  of  the  bargain ;  *  and  the 
mere  mention  of  names  is  insufficient,  unless  the  memoran- 
dum enables  the  court  besides  to  distinguish  buyer  from 

1  Pym  V.  Campbell,  6  E,  &  B.  370  ;  v.  Ogden,  3  Johns.  399 ;  Sanborn  v. 
Clever  v.  Kirkman,  24  W.  N.  159  ;  Flagler,  9  Allen,  476  ;  Harvey  v.  Ste- 
Hussey  v.  Home-Payne,  4  App.  Cas.  vens,  43  Vt.  653 ;  Calkins  v.  Falk,  1 
311,  320.  Abb.  N.  Y.  App.  291 ;  Brown  v.  Whip- 

2  Benj.  Sales,  §§  208-219,  and  cases  pie,  58  N.  H.  229  ;  Grafton  v.  Cum- 
cited ;  post,  §  493,  etc.  mings,  99  U.  S.  100  ;  Lewis  v.  Wood, 

8  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §  1 ;      153  Mass.  321 ;   56   Conn.  102  ;  Mc- 
Allen  V.  Bennett,  3  Taunt.  169 ;  Cham-     Elroy  v.  Leery,  61  Md.  397. 
pion  V.  Plummer,  3  B.  &  P.  252 ;  Bailey 
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seller.^  There  is  an  English  case,  decided  upon  a  peculiar 
state  of  facts,  which  goes  so  far,  apparently,  as  to  require  not 
only  that  the  seller's  name  should  be  mentioned  in  a  memo- 
randum made  by  the  buyer,  but  mentioned  or  made  clear  in 
the  capacity  of  seller ;  treating  a  note  as  insufficient  which 
mentioned  that  A.,  the  buyer,  agrees  to  buy  a  lot  of  goods 
"purchased  by  B."  But  this  reference  to  B.  (who  was,  in 
fact,  the  other  contracting  party)  was  not  to  B.  distinctly  as 
seller,  but  merely  as  a  party  who  had  once  purchased  the  lot, 
and  hence  the  memorandum  proved  an  identification  rather 
of  subject-matter  than  of  contracting  parties ;  and,  though 
the  court  may  have  appeared  finical  in  passing  upon  the  facts 
without  drawing  a  larger  inference,  the  case  was  not  an 
exceptional  one  in  principle.^  Later  and  earlier  cases  are 
to  be  found,  at  first  sight  conflicting  with  this  decision,  in 
which  the  brief  entry  afforded  by  mercantile  books,  aided  by 
slight  oral  evidence  bearing  upon  the  significance  of  book- 
keeping expressions  and  the  collocation  of  words,  has  been 
received  as  a  sufficient  designation  of  the  parties  named  in 
the  mutual  relation  of  seller  and  buyer ;  though  the  words 
unexplained,  taken  apart  from  the  books,  might  not  have 
established  it.^  As,  for  example,  in  a  case  where  the  refer- 
ence to  A.,  the  buyer,  was  thus  made  by  B.,  the  seller  :  "N. 
32  sacks  cutlasses  @  39s.,  2801bs.  to  await  orders.  (Signed) 
B."*  It  was  well  said  in  a  Massachusetts  case,  that  the 
seller's  memorandum  need  not  say  who  is  purchaser ;  for  a 
"  stipulation  to  deliver  merchandise  to  a  person  clearly  indi- 
cates that  he  is  the  purchaser.  "  ^  Abbreviation  or  the  infor- 
mal mention  of  names,  if  intelligible,  finds  favor  in  various 
decisions.® 

The  principle  to  be  gathered  from  the  accumulated  deci- 

1  See  Bailey  v.  Ogden,  supra.  dard,  14  How.  446  ;  Harvey  v.  Ste- 

2  Vandenburgh  v.  Spooner,  L.  R.      vens,  43  Vt.  653  ;  Brown  v.  Whipple, 
1  Ex.  316.  68  N.  H.  229. 

8  See  Sari  v.  Bourdillon,  1  C.  B.  *  Newell  v.  Radford,  L.  R.  3  C.  P. 

N.  8.  188 ;  Newell  v.  Radford,  L.  R.  3     52. 

C.  P.  52  ;  Sanborn  v.  Flagler,  9  Allen,  ^  Sanborn  v.  Flagler,  9  Allen,  474. 

474 ;  Coddington  v.  Goddard,  16  Gray,  =  Lee  v.  Cheney,  88  Tenn.  707. 

436 ;  Salmon  Falls  Man.  Co.  v.  God- 
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sions  appears  to  be,  tliat  the  buyer  and  seller  must,  upon  ref- 
erence to  the  memorandum,  be  distinguishable  as  bearing 
that  mutual  relation,  each  being  indicated  in  his  own  capac- 
ity ;  but  that  resort  may  be  had,  not  to  mere  literal  expres- 
sions alone,  but  likewise  to  the  context  and  the  general 
character  of  the  writing.  If  the  writing  describes  the  par- 
ties so  as  to  show  that  A.  is  the  buyer,  and  B.  the  seller,  the 
identity  of  A.  or  of  B.  as  being  the  party  intended  by  the 
written  description  is,  of  course,  always  open  to  oral  proof ; 
for  this  would  be,  as  in  other  eases  of  written  instruments, 
simply  to  apply  the  document  to  the  subject-matter  in  con- 
troversy.^ 

§  492.  Subject-matter  and  Essential  Terms  of  Bargain  should 
appear The  memorandum  should  further  show  the  subject- 
matter  and  essential  terms  of  the  oral  contract  of  sale.  But 
what  are  the  essential  terms  of  a  bargain?  In  applying 
different  sections  of  the  Statute  of  Frauds,  the  courts  have 
been  led  into  distinguishing  between  the  writing  which 
under  the  present  section  must  show  the  "bargain,"  and 
that  which,  under  the  4th  section,  quite  similarly  expressed 
(as  to  charging  one  with  the  debt  of  another),  evinces  an 
"  agreement "  of  the  parties.  Wain  v.  Warlters  —  a  case  de- 
cided in  1804,  which  turned  upon  a  construction  of  another 
(or  the  4th)  section  of  this  statute  —  promulgated  the  rule, 
that  the  memorandum  should  set  forth  the  "  consideration " 
moving  to  as  well  as  the  promise  made  by  the  party  to  be 
charged.2  But  this  principle  would  hardly  apply  with  the 
same  strictness  to  "  bargains  "  under  the  17th  section,  so  as 
to  render  an  expression  of  the  "  price  "  indispensable  to  the 
sufficiency  of  the  memorandum ;  for  we  have  seen  that  price 
is  often  implied  in  a  contract  of  sale  as  something  reason- 
able,  and  not  expressed.*     And  the   rule   established  for 

1  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §  2  ;  »  Supra,  §  216.  That  the  4th  see- 
infra,  as  to  agents.  But  see  Calkins  tion  requirement  as  to  expressing  the 
V.  Falk,  1  Abb.  (N.  Y.)  App.  291,  as  "  consideration  "  is  not  a  criterion  for 
to  the  effect  of  a  complete  misnomer  the  present  or  17th  section,  see  Benj. 
of  a  contracting  party.  Sales,  3d  ed.,  §  232,  and  American 

2  Wain  V.  Warlters,  5  East,  10 ;  notes. 
Story  Sales,  §  270  n. 
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present  guidance  appears  to  be,  that,  if  the  oral  contract  of 
sale  expressly  fixed  a  specific  price,  that  price  must  appear 
on  the  face  of  the  memorandum  or  writings  connected  there- 
with, as  an  essential  part  of  the  bargain ;  but  that  if  the 
parties  fixed  no  price,  as  frequently  happens,  and  stood  upon 
the  implied  or  reasonable  price,  the  memorandum  can  afford 
to  be  silent  in  like  manner ;  and  that,  while  resort  cannot  be 
had  to  parol  evidence  for  the  purpose  of  supplying  a  fixed 
price  to  complete  the  memorandum,  it  can  be  had  in  order 
to  show  that  there  was  a  price  fixed  which  ought  to  have 
appeare^ji  in  the  memorandum  to  make  it  available  as  a 
means  of  enforcing  the  bargain.^  So  much,  then,  for  "  con- 
sideration," under  the  17th  section.  As  for  any  further 
adaptation  of  the  rule  of  Wain  v.  Warlters  to  the  extent  of 
necessitating  the  written  expression  of  all  that  the  enforcing 
party  to  a  "  bargain  "  had  orally  promised,  the  two  sections 
of  the  statute  are  still  to  be  kept  apart ;  for,  as  Cresswell, 
J.,  observed  in  Sari  v.  Bourdillon,  where  objection  was  made, 
on  the  buyer's  behalf,  that  the  memorandum  for  the  sale  of 
candlesticks  omitted  a  special  stipulation  orally  made  on  the 
seller's  part  to  attach  shade-holders  to  them :  "  We  do  not 
feel  obliged  to  yield  to  this  argument.  The  memorandum 
states  all  that  was  to  be  done  by  the  person  charged."  And, 
referring  to  preceding  authorities,  he  added :  "  That  is  suf- 
ficient to  satisfy  the  17th  section  of  the  Statute  of  Frauds, 
though  not  to  make  a  valid  agreement  in  cases  within  the 
4th  section.  "2 

1  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  as  to  price  and  quantity.  Williams 
§  2  ;  Acebal  v.  Levy,  10  Bing.  376 ;  v.  Robinson,  73  Me.  186.  The  price 
Hoadly  o.  McLaine,  10  Bing.  582  ;  may  be  stated  in  any  words  or  figures 
Elmore  v.  Kingscote,  5  B.  &  C.  383 ;  which  indicate  clearly,  as  applied  to 
Ide  V.  Stanton,  15  Vt.  685 ;  Ashcroft  the  subject,  and  in  the  light  of  pre- 
«.  Butterworth,  136  Mass.  511 ;  Stone  vailing  usage,  what  that  price  is. 
V.  Browning,  68  N.  Y.  598,  604  ;  Han-  Gowen  v.  Klous,  101  Mass.  449 ;  Sal- 
son  V.  Marsh,  40  Minn.  1  ;  Goodman  mon  Falls  Man.  Co.  u.  Goddard,  14 
V.  Griffiths,  1  H.  &  N.  574 ;  Ashcroft  How.  446.  But  cf .  James  v.  Muir,  33 
V.  Morrin,  4  M.  &  Gr.  450.   See  Story  Mich.  223. 

Sales,  §  222  ;  Browne  Stat.  Frauds,  2  garl  v.  Bourdillon,  1  C.  B.  n.  s. 

§§  376,    387-408.     A  memorandum  188.     And  see  Egerton  v.  Mathews, 

which  specifies  the  sale  of  800  to  1000  6  East,  307,  per  Lord  EUenborough. 
tons  of  ice  at  $2  per  ton  is  sufficient 
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But  the  more  we  encumber  the  simple  "bargain,"  or  con- 
tract of  sale  with  special  stipulations  on  the  part  of  seller 
or  buyer,  contemporaneous  or  later,  the  more  does  it  grow 
to  resemble  rather  a  contract  or  "agreement,"  properly  so 
called.  And  yet  a  written  note  or  memorandum  of  the  oral 
bargain  is  all  the  statute  seeks.  The  cases  do  not  consist- 
ently maintain,  as  an  inflexible  rule,  that  the  enforcing 
party's  stipulations  may  be  omitted  from  the  memorandum ; 
and  too  closely  are  the  mutual  obligations  of  seller  and  buyer 
interwoven  to  make  this  a  safe  precept  to  go  by,  save  in  what 
are  decidedly  special  and  unusual  stipulations  on  either  side. 
It  is  constantly  said,  on  the  other  hand,  that  all  the  terms  of 
the  bargain,  substantial,  material,  or  essential  (each  of  these 
adjectives  being  interchangeably  used  by  the  courts  in  the 
present  instance),  must  appear  in  the  memorandum.  Hence 
such  omissions  from  the  memorandum  as  a  stipulated  term 
of  credit,  a  fixed  date  of  performance,  a  sale  by  sample,  or 
a  condition  that  the  party  defendant  should  first  approve  the 
quality,  have,  in  the  courts  of  this  country,  been  held  fatal 
to  the  instrument's  sufficiency ;  ^  not,  avowedly,  because  it 
was  the  stipulation  of  the  sued  instead  of  the  suing  party 
(which  often  happens  to  have  been  the  case),  but  upon  the 
ground  that  a  substantial  part  of  the  bargain  did  not  appear 
in  the  memorandum. ^  Even  an  express  warranty  of  quality 
by  the  seller  which  was  left  out  of  the  memorandum  has  been 
held  to  invalidate  it ;  ^  though  it  might  be  questioned,  in  the 
light  of  the  latest  decisions,  whether  such  purely  collateral 

1  And  yet  as  to  cash  payment,  or  the  description.  Mr.  Justice  Nelson 
the  date  of  performance,  any  con-  in  Salmon  Palls  Man.  Co.  v.  God- 
tract  of  sale  may  be  silent ;  and  dard,  14  How.  446. 
whatever  stipulations  the  law  sup-  ^  Davis  v.  Shields,  26  Wend.  341 ; 
plies  when  parties  have  not  expressed  Story  Sales,  §  270 ;  Boardman  v. 
themselves  need  not  appear  in  a  Spooner,  13  Allen,  353  ;  Bucks.  Pick- 
memorandum.  See  Hawkins  s.Chaoe,  well,  27  Vt.  157;  Elfe  v.  Gadsden,  2 
19  Pick.  502;  61  Md.  558.  Where  Rich.  .373;  Soles  b.  Hickman,  20  Penn. 
the  memorandum  specifies  no  time  of  St.  180 ;  O'Donnell  v.  Leeman,  43 
delivery,  a  reasonable,  time  will  be  Me.  158 ;  Nelson  v.  Shelby  Co.,  Ala. 
inferred ;  and  so  too,  where  no  place  (1893)  ;  Wright  v.  Weeks,  25  N.  Y. 
of  delivery  is  stated,  the  buyer's  158 ;  120  Mass.  214  ;  Kriete  v.  Myer, 
usual  place  of  business,  or  the  cus-  61  Md.  558 ;  82  Mo.  215. 
tomary  place  of  delivering  goods  of  ^  Peltier  v.  Collins,  3  Wend.  469. 
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representations  of  the  suing  party  need  be  so  strictly  ex- 
pressed in  writing.  There  should  be  words  indicating  a 
sale  or  bargain.  ^  The  general  idea,  indeed,  which  pervades 
the  decisions  is,  that,  while  the  memorandum  need  not  show 
each  particular  incident  of  the  bargain,  nor  implied  terms,  it 
must  show  all  the  main  points  of  the  particular  contract  of 
sale  mutually  agreed  upon  ;  and  as  to  brokers'  entries,  we 
shall  find  the  rule  quite  a  strict  one  with  reference  to  mate- 
rial terms.2  On  the  other  hand,  collateral  stipulations  be- 
tween seller  and  buyer  independent  of  the  oral  sale  itself, 
need  not  appear  in  the  statute  note  or  memorandum. 

§  493.  The  Same  Subject.  —  Substance,  and  not  form,  is  to 
be  regarded  in  all  such  cases.  The  memorandum  must  not 
falsify  by  skewing  a  bargain  different  in  essence  from  that 
orally  entered  into  ;  it  must  not  be  made  up  of  contradictory 
statements;  and  it  must,  on  the  whole,  import  a  bargain. ^ 
Hence  the  sufficiency  of  the  memorandum  being  at  issue,  it 
is  competent  to  show  by  parol  evidence  whether  or  no  the 
writing  offered  correctly  states  the  material  terms  of  the 
oral  contract,  though  such  evidence  cannot  be  adduced  to 
aid  or  vary  those  written  terms.*  And,  with  regard  alike 
to  the  parties,  the  essential  terms,  the  subject-matter  of  the 
bargain,  and  the  fact  that  a  sale  is  constituted,  the  prevail- 
ing tendency  is  to  admit  extraneous  evidence  of  trade  usage, 
in  furtherance  of  the  true  meaning  of  the  parties,  wherever 
the  memorandum  furnishes  a  terse  statement,  such  as  is  usual 
in  mercantile  contracts ;  this  from  favor  to  business  men,  and 


1  Lee  V.  Hills,  66  Ind.  474.     Cf.  the  memorandum  in  proof  must  not 

Butler  V.  Thomson,  cited  §  507.  discredit  it  by  showing  that  it  does 

^  Pitts  V.  Beckett,  13  M.  &  W.  743 ;  not  contain  essential  terms  ;  though 

infra,  §  500  et  seq.  it  is  open  to  the  defence  to  thus  estab- 

"  See  M'Lean  v.  Niooll,  7  Jur.  n.  s.  lish  its  imperfection  by  parol  proof. 

999  ;  Cooper  v.  Smith,  15  East,  103  ;  M'MuUen  v.  Helberg,  4  L.  B.  Ir.  94  ; 

Smith  V.  Surman,  9  B.  &  C.  561 ;  Lee  6  L.  R.  Ir.  463  ;  Remick  v.  Sandford, 

V.  Hills,  66   Ind.  474;   Goodman  v.  118  Mass.  102. 

.Griffiths,  1  H.&N.  574.    B\xt,seml)le,  iBenj.  Sales,  bk.  1,  pt.  2,  c.  6 ; 

a  slight  variation  on  immaterial  points  Pitts  v.  Beckett,  13  M.  &  W.  743  ; 

from  the  oral  contract  will  not  vitiate  Acebal  v.  Levy,  10  Bing.  376 ;  Cod- 

the memorandum.  Williams!).  Bacon,  dington  v.  Goddard,  16  Gray,  436; 

2  Gray,  387.    The  party  who  ofEers  §  489  o. 
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out  of  a  liberal  disposition  to  uphold  bargains  evinced  by  what 
they  would  readily  understand  among  themselves  as  in  sub- 
stance a  perfect  memorandum.^  Even  surrounding  circum- 
stances have  been  admitted  in  evidence  for ,  the  purpose  of 
identifying  the  subject-matter,  explaining  some  technical  ex- 
pression contained  in  the  memorandum,  aud  in  general  for 
removing  an  ambiguity  upon  its  face;  as,  for  instance,  to 
show  that  a  f  5  price  is  a  pro  ratd  and  not  total  price ;  ^  that 
so  many  "  barrels  "  means  barrels  of  a  special  dimension ;  * 
that  the  "  ice  "  referred  to  was  ice  of  a  certain  kind ;  *  and  so 
on ;  not  thereby  contradicting  or  varying  the  written  terms, 
nor  supplying  substantial  matters  omitted  from  the  memo- 
randum. Subject  to  these  qualifications,  the  general  rule  is, 
that  the  writing  or  writings  resorted  to  as  a  memorandum 
must,  in  order  to  satisfy  the  statute,  so  substantially  express 
the  bargain  as  to  enable  the  court  to  make  out  what  it  was, 
without  resorting  to  parol  evidence.^ 

§  494.    Whether  a  Writing  vrhich  repudiates  can  be  a  Memo- 
randum.—  It  is  sometimes  asked,  whether  a  writing  which 


1  Salmon  Falls  Man.  Co.  v.  God- 
dard,  14  How.  446 ;  Newell  v.  Rad- 
ford, L.  R.  3  C.  P.  52  ;  Coddington 
■0.  Goddard,  16  Gray,  436. 

2  Spicer  v.  Cooper,  1  Q.  B.  424. 

8  Miller  v.  Stevens,  100  Mass.  518. 
Aud  see  Macdonald  v.  Longbottom,  1 
E.  &  E.  977 ;  Johnson  v.  Raylton,  7 
Q.  B.  D.  438 ;  Drury  v.  Young,  58 
Md.  546. 

1  Williams  v.  Robinson,  73  Me.  186. 
The  signature  to  the  memorandum 
here  implied  the  kind.    lb. 

6  See  Benj.  Sales,  bk.  1,  pt.  2,  o.  6 
Story  Sales,  §  269  ;  2  Kent  Com.  511 
Brown  v.  Whipple,  58  N.  H.  229 
Washington  loe  Co.  ».  Webster,  62 
Me.  341 ;   Eggleston  v.  Wagner,  46 
Mich.   610;   55  Tex.   401;    May  v. 
Ward,  134  Mass.  127;  McElroy  v. 
Buck,  35  Mich.  434. 

There  has  been  much  conflict  of 
late  in  different  States  as  to  whether 
the  statute  requirements  of  a  written 
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memorandum  shall  be  strictly  insisted 
upon  or  not.  In  Salmon  Falls  Man. 
Co.  V.  Goddard,  14  How.  446  (1852), 
the  majority  of  the  Supreme  Court  of 
the  United  States  insisted  on  relaxing 
these  requirements  (and  semhle  those, 
too,  of  a  signature  by  the  party  to  be 
bound)  for  the  sake  of  upholding  an 
imperfectly  drawn  mercantile  memo- 
randum. The  minority  opinion  ex- 
pressed by  Mr.  Justice  Curtis  sought 
to  hold  to  a  more  literal  compliance 
with  the  statute.  The  influence  of 
this  important  decision  has  been  very 
great  in  bringing  the  expression  of 
"essentials"  to  a  standard  highly 
favorable  to  the  enforcing  party,  so 
far  as  American  tribunals  are  con- 
cerned. But  some  States  are  reluc- 
tant to  follow  such  a  precedent.  See, 
e.g.,  58  N.  H.  229 ;  122  N.  Y.  491, 
497.  Even  the  same  United  States 
tribunal  has  later  cast  doubt  upon 
the  adjudication.    99  U.  S.  100,  111. 
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repudiates  an  oral  bargain  can  be  a  sufficient  memorandum 
of  it.  On  this  point  the  earlier  and  later  cases  appear  to  be 
at  variance ;  the  former  taking  the  negative,  the  latter  the 
affirmative,  side.  In  Richards  v.  Porter,  an  English  case 
decided  in  1827,  Lord  Tenterden  ruled  that  a  letter  from 
the  buyer  to  the  seller  of  hops,  which  said,  in  substance,  "  I 
have  received  your  invoice,  but  I  insist  upon  it  the  hops 
have  not  been  sent  in  time,"  was  an  insufficient  memoran- 
dum under  the  statute,  even  though  taken  in  connection 
with  the  invoice.^  The  idea  entertained  by  the  court  seems 
to  have  been,  that  the  written  repudiation  of  a  bargain  can- 
not be  said  to  import  a  bargain.^  Smith  v.  Surman,  which 
followed  in  1829,  presented  some  similar  points ;  the  deci- 
sion, however,  turning  upon  an  inconsistency  in  the  letters 
which  had  passed  between  the  parties,  so  as  to  leave  the  real 
terms  of  the  bargain  in  dispute.^  Archer  v.  Bayles,  decided 
in  1850,  is  a  case  where  letters  construed  together  were  held 
not  to  constitute  a  memorandum ;  for  here  was  not  only  a 
distinct  refusal  on  the  buyer's  part  to  take  the  things,  but 
a  repudiation  for  a  cause  which  went  to  the  essence  of  the 
contract;  the  admission  being,  in  effect,  of  no  more  than 
that  the  buyer  had  bought  on  some  contract.* 

But  the  current  has  since  set  in  an  opposite  direction :  for 
Bailey  v.  Sweeting,  decided  in  1861,  permitted  a  letter  to  take 
the  contract  out  of  the  statute,  which  in  effect  said,  "  I  made 
a  bargain  with  you  for  the  purchase  of  chimney-glasses  at  the 
sum  of  38Z.  10s.  6cZ.,  but  I  declined  to  have  them  because  the 
carrier  broke  them."  ^  Still  more  emphatic  was  Wilkinson  v. 
Mvans  in  expressing  the  same  doctrine.  An  invoice  of  cheese 
and  candles  was  sent  to  the  buyer :  the  buyer  returned  the 
invoice  to  the  seller,  with  a  note  on  the  back,  saying,  "  The 

1  Richards  v.  Porter,  6  B.  &  C.  first  part  of  the  letter  is  unquestion- 
437.  ably  a  note  or  memorandum  of  the 

2  See,  e.g.,  Goodman  v.  Griffiths,  bargain.  It  contains  the  price  and 
1  H.  &  N.  674.  all  the  substance  of  the  contract,  and 

"  Smith  V.  Surman,  9  B.  &  C.  561.  there  could  be  no  dispute  that  if  it 

*  Archer  v.  Bayles,  5  Ex.  625.  had  stopped  there,  it  would  have  been 

5  Bailey  v.  Sweeting,  9  C.  B.  n.  s.  a  good  memorandum  of  the  contract 

843.    Says  Brie,  C.  J. :    "Now,  the  within  the  meaning  of  the  statute." 
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cheese  came  to-day,  but  I  did  not  take  them  in  for  they  were 
badly  crushed.  So  the  candles  and  cheese  is  returned."  The 
court  treated  the  invoice  and  note  as  a  sufficient  memoran- 
dum.^ Lastly  comes  Buxton  v.  Must,  but  recently  decided 
in  England,  to  confirm  the  doctrine  beyond  a  doubt;  the 
seller  this  time  becoming  the  bounden  party  defendant.  A 
memorandum  of  the  terms  of  the  sale  had  been  given  by  A. 
to  B.  for  the  purchase  of  wool.  B.  afterwards  wrote  A.  that 
it  was  now  twenty-eight  days  since  they  had  contracted,  and 
that  he  should  consider  the  bargain  off  because  of  A.'s  failure 
to  complete  his  part  of  the  contract.  On  A.'s  asking  for  a 
copy  of  the  memorandum,  B.  enclosed  a  copy  thereof,  saying 
"  I  beg  to  enclose  a  copy  of  your  letter."  It  was  decided  that 
B.  had,  by  signing  the  letter  and  enclosing  the  copy  to  A.,  so 
recognized  the  contract  on  his  part  as  to  enable  A.  to  sue 
upon  the  contract.  For  this  was  as  much  as  to  say,  while 
repudiating  the  bargain,  "  We  made  a  certain  oral  contract ; 
and  this  memorandum  copy  which  I  enclose  shows  what  we 
agreed  upon."  And  the  court  rightly  refused  to  give  so 
narrow  an  interpretation  to  the  seller's  acts  as  to  make  it 
a  mere  affirmation  that  the  buyer  had  given  a  memorandum 
which  the  seller  did  not  mean  should  evince  a  recognition 
on  his  own  part.^ 

The  result  of  the  English  decisions,  therefore,  is  to  estab- 
lish, as  the  present  rule,  that  a  writing,  made  and  signed  by 
the  defendant,  may  alone,  or  in  connection  with  other  writ- 
ings, furnish  the  requisite  memorandum,  although,  in  effect, 
amounting  to  a  repudiation  of  the  oral  bargain  and  non-per- 
formance, provided  it  contains  a  distinct  recognition  that 
such  bargain  had  been  actually  entered  into.  For,  under 
such  circ\mistances,  it  is  in  furtherance  of  justice  to  permit 
the  oral  contract  to  stand  thus  evinced,  and  then  determine, 
by  the  ordinary  tests,  whether  the   defendant  had  proper 

1  Wilkinson  v.  Evans,  L.  K.  1  C.  P.  assents  to  this  view,  correcting 
407  (1866).  Blackb.  Sales,  66,  contra.    See  also 

2  Buxton  V.  Bust,  L.  E.  7  Ex.  1 ;  Leather  Cloth  Co.  v.  Hieronimus, 
s.  c.  7  Ex.  (Ex.  Ch.)  279.  See  L.  E.  10  Q.  B.  140 ;  Drury  v.  Young, 
Blackburn,  J.   (ib.   Ex.    Ch.),  who  58  Md.  546. 
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reasons  for  repudiating;  and,  in  general,  as  to  tlie  legal 
consequences  of  the  evinced  bargain.  The  American  courts 
do  not  appear  to  have  passed  upon  the  question. 

§  495.  Application  of  Statute  'where  Original  Bargain  is  modi- 
fied.—  Another  interesting  inquiry  concerns  the  application 
of  the  statute  rule  where  subsequent  modifications  of  a  bar- 
gain which  stands  evinced  in  writing  as  originally  made  are 
introduced.  The  validity  of  a  memorandum  will  not  be 
affected  by  the  circumstance  that  the  defendant  had  a  right 
to  superadd  to  the  sale  something  resting  upon  an  entirely 
separate  agreement,  which  would  not  properly  have  been  ex- 
pressed until  it  had  ripened  into  a  sale  ;  and  if  he  never,  in 
fact,  availed  himself  of  this  right,  the  original  memorandum 
may  well  be  silent  on  the  subject.^  And  it  is  a  general  rule, 
that  no  verbal  agreement  between  the  parties  to  a  suitable 
writing,  made  before  or  at  the  time  of  completing  such  an 
expression  of  mutual  intent,  is  admissible  to  vary  its  terms  : 
for  all  such  verbal  agreements  are  merged  in  the  writing.  ^ 
Now,  as  to  an  oral  agreement,  subsequent  to  the  written 
memorandum,  the  doctrine  of  Massachusetts  and  some  other 
States  appears  to  be,  that  the  writing  is  not  conclusive,  but 
that  any  subsequent  oral  agreement  may  enlarge  the  time  of 
performance,  or.  vary  other  terms  of  the  contract,  or  show  its 
waiver  and  discharge  altogether ;  ^  and  this  follows  the  com- 
mon-law rule,  which  permits  the  oral  variance  of  a  written 
contract  not  under  seal.* 

But  the  better  opinion  at  this  day  is,  that  a  written  memo- 
randum which  falls  within  the  Statute  of  Frauds  cannot  be 
varied  by  any  subsequent  agreement  which  is  not  expressed 
in  writing ;  and  that  parol  evidence  is  inadmissible  to  show  a 
change  in  the  time  or  place  of  delivery,  or  other  modification 

1  Coddington  v.  Goddard,  16  Gray,  Me.  450 ;  Browne  Stat.  Frauds, 
436.  §§  409-428;    Negley   d.   Jeffers,   28 

2  See  Cummings  v.  Amold,"3  Met.  Ohio  St.  90  ;  28  Penn.  St.  426  ;  and 
486.  various  analogous  cases  arising  under 

'  Cummings    v.   Arnold,   3    Met.  other  sections  of  that  statute. 
486;    Stearns  v.  Hall,  9  Gush.   31.  *  See  Denman,  C.  J.,  in  Goss  v. 

And  see  Kribs  v.  Jones,  44  Md.  396.  Lord  Nugent,  5  B.  &  Ad.  65. 
See  also  Richardson  v.  Cooper,  25 
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of  the  original  bargain.  Such  is  the  doctrine  of  the  late 
English  cases,  though  the  former  tendency  was  otherwise.^ 
Whether  a  complete  abandonment  and  rescission  of  the  con- 
tract might  not  appear  by  verbal  testimony  is  as  yet  unset- 
tled.^ But  it  is  decided  in  England,  that,  where  the  parties 
enter  into  a  new  oral  agreement  whose  effect  would  be  inci- 
dentally to  rescind  the  previous  written  contract  by  essen- 
tially modifying  its  terms,  the  modification  is  inoperative  as 
a  rescission  of  the  written  contract,  which  may,  therefore,  be 
enforced.* 

§  496.  The  Same  Subject.  —  Even  the  so-called  Massachu- 
setts doctrine,  which  many  regard  as  opposed  to  the  fore- 
going, may  not  be  (to  take  decisions  rather  than  dicta)  far 
different  in  this  respect.  It  seems  still  to  recognize  that  a 
party  ought  not  to  be  allowed  to  sue  partly  on  a  written  and 
partly  on  an  oral  agreement ;  and  only  adds,  that,  in  defend- 
ing an  action  on  the  written  contract,  the  defendant  may 
show  that  he  has  performed  it  according  to  an  oral  agree- 
ment for  a  substituted  performance,  or,  being  ready  to  do 
so,  was  prevented  by  the  plaintiff's  act.*  There  is  a  recent 
decision  of  the  English  Queen's  Bench  which  supports  the 
first  branch  of  the  same  exception.  Here  was  a  verbal 
order  for  goods  to  be  sent  from  London  to  Rotterdam ;  and 
on  account  of  precautions,  rendered  necessary  during  a  Euro- 
pean war  and  a  state  of  blockade,  a  different  route  from  that 
orally  given  was  chosen  by  the  seller,  who  then  sent  an 
invoice  with  a  letter  stating  the  facts.  The  buyer,  after 
receiving  the  letter,  signified,  by  words  or  conduct  amount- 

1  Stead  V.  Dawber,  10  Ad.  &  E.  Camptiell,  10  Ex.  323.  As  to  mere 
57  ;  Marshall  v.  Lynn,  6  M.  &  W.  forbearance,  see  Ogle  v.  Earl  Vane, 
109  ;  Noble  v.  Ward,  L.  R.  1  Ex.  L.  R.  2  Q.  B.  275  ;  s.  c.  L.  R.  3  Q.  B. 
117  ;  s.  c.  L.  R.  2  Ex.  135  ;  contra,  272.  And  see,  as  to  interlineations, 
Cuff  V.  Penn,  1  M.  &  S.  21.  And  Stewart  v.  Eddowes,  L.  R.  9  C.  P. 
see  Clifford,  J.,  in  Swain  v.  Seamens,  311. 

9  tVall.  272  ;  Dana  v.  Hancock,  SO  «  See  Hoar,    J.,    in  Whittier   v. 

Vt.  616.  Dana,    10    Allen,    326,    explaining 

2  See  Benj.  Sales,  bk.  1,  pt.  2,  o.  Cummings  v.  Arnold,  3  Met.  486 ; 
6 ;  Browne  Stat.  Frauds,  §§  409-428.  Stearns   v.   Hall,  9  Cush.  31.    See 

»  Noble  V.  Ward,  L.  R.  1  Ex.  117  ;     also  the  circumstances  stated  in  Kribs 
B.  c.  app.  L.  R.  2  Ex.  136 ;  Moore  v.     v.  Jones,  44  Md.  396. 
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ing  to  a  waiver,  that  he  had  no  objection  to  the  change  of 
route.  The  ship  containing  the  goods  was  stranded,  and  the 
goods  were  spoiled.  At  a  later  date  the  buyer  wrote  a  letter 
which  distinctly  referred  to  the  seller's  letter,  and  clearly 
admitted  what  is  stated  ;  but  he  added  that  the  seller  ought 
to  have  obtained  his  sanction  to  the  change  of  route.  This 
4ast  letter  was  held  to  be  a  sufficient  recognition  by  the  buyer 
to  take  the  contract  out  of  the  statute ;  and  in  response  to 
the  argument  that  this  letter  gave  no  written  assent  to  the 
substituted  mode  of  delivery,  and  hence  failed  to  assent  to 
the  substituted  contract,  the  court  responded,  that  the  seller 
relied,  not  upon  the  substituted,  but  upon  the  original  con- 
tract, and  held  that  by  acts  and  conduct  the  buyer  had 
assented  to  the  substituted  delivery.  "I  cannot  see,"  says 
Blackburn,  J.,  "why  the  assent  to  a  substituted  mode  of 
performing  one  of  the  terms  of  a  contract  need  be  in  writ- 
ing, and  may  not  be  by  parol ;  though  the  original  contract 
must  have  been  in  writing.  They  are  quite  different  things, 
the  proof  of  a  substituted  contract,  and  the  proof  of  a  ratifi- 
cation or  approval  after  performance,  of  the  substituted  mode 
of  performance."^ 

8  497.  As  to  signing  the  Memorandum;  How  and  by  'whom. 
—  (3d.)  As  to  how  and  by  whom  the  written  memorandum 
should  be  signed.  The  party  to  be  charged  must  in  some 
part  of  the  memorandum  place  his  name,  and  this  is  usually 
at  the  foot ;  though  the  requirement  of  "  signing  "  is  satisfied 
with  a  signature  at  the  top  or  the  bottom  or  in  the  body  of 
the  instrument.^  But  some  States  have  altered  the  statute 
expression  so  as  to  require  the  writing  to  be  "subscribed" 
instead  of  "  signed ;  "  the  effect  of  which  is  to  restrict  one's 
authentication  to  writing  his  name  at  the  end  of  the  memo- 
randum.^   A  mark  is  sufficient,  or  a  signature  by  another,  if 

1  Leather  Cloth  Co.  ■».  Hieronimus,  Story  Sales,  §  266  ;  Benj.  Sales,  bk. 
L.  R.  10  Q.  B.  140.  Cockhum,  C.  J.,  1,  pt.  2,  c.  8  ;  Clason  v.  Bailey,  14 
here  advances  similar  views  to  Black-  Johns.  484 ;  Harvey  v.  Stevens,  43 
hum,  J.  Vt.  65.3 ;  Drury  v.  Young,  58  Md. 

2  Johnson  v.  Dodgson,  2  M.  &  W.  546  ;  Coddington  v.  Goddard,  16 
653 ;  Allen  v.  Bennett,  3  Taunt.  169 ;  Gray,  444. 

Brovfne  Stat.  Frauds,  §§  855,  358 ;  ^  gee  California   and  New  York 
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bond  fide  and  as  the  authorized  and  intended  signature  to 
the  memorandum  of  the  party  himself.  ^  Nor  can  it  be  rea- 
sonably doubted  that  the  party  may  use  a  lead  pencil  instead 
of  ink.2  Signature  by  initials  is  sufficient;  parol  evidence 
being  admissible  as  to  the  party's  identity.^ 

But,  whether  the  signature  of  the  defendant  party  or  his 
agent  be  by  full  name  or  initials  or  by  mark,  and  wherever 
the  place  of  its  insertion,  the  theory  of  the  statute  is  that 
it  must  have  been  intended  to  denote  a  signature,  and  not 
merely  to  serve  by  way  of  personal  description ;  *  and,  where 
the  name  appears  in  an  unusual  place  or  after  an  unusual 
form,  the  intention  of  the  party,  in  so  putting  it  as  a  signa- 
ture, becomes  a  material  question  of  fact.  Words  of  mere 
description  —  as  the  mother's  subscription  of  a  letter  to  her 
son,  "Your  affectionate  mother"  —  are  held  not  to  satisfy 
the  statute.*  On  the  other  hand,  a  fanciful,  fictitious,  or 
assumed  name  or  abbreviation,  will  answer  all  the  statute 
purpose  if  placed  as  the  party's  signature.® 

There  may  be  a  signature  by  printing  or  stamping,  so  as 
to  fulfil  the  statute  requirement,  if  the  circumstances  of  the 
case  be  such  as  to  give  the  printed  or  stamped  name  a  sig- 
nificance beyond  that  of  an  unused  blank,  and  equivalent,  in 
fact,  to  a  memorandum  in  actual  use  with  the  name  as  part 
of  it.  The  case  is  not  unlike  that  of  writing  one's  name 
in  blank  to  documents,  to  be  filled  up  as  emergency  may 
require :  invalid  as  a  signature  except  as  brought  into  use. 
Schneider  v.  Norris  illustrates  the  rule,  which  at  this  day 

statutes,  Browne  Stat.  Frauds,  3d  ed.  Coombe,   1  Pet.  640  ;   Story  Sales, 

appx. ;  Davis  v.  Shields,  26  Wend.  §  266  ;  Benj.  Sales,  bk.  1,  pt.  2,  o.  8 ; 

341.  Sanbom   v.  Flagler,   9  Allen,  474; 

1  2  Kent,  611 ;  Helshaw  v.  Lang-  Palmer  v.  Stephens,  1  Denio,  478. 
ley,  11  L.  J.  Ch.  17  ;  Bickley  v.  *  Benj.  Sales,  bk.  i,  pt.  2,  o.  7. 
Keenan,  60  Ala.  293.  «  Selby  v.  Selby,  3  Mer.  2. 

2  Story  Sales,  §  266 ;  Merritt  v.  "  Bibb  v.  Allen,  149  U.  S.  481 ; 
Clason,  12  Johns.  102  ;  Clason  v.  Bai-  Angur  v.  Couture,  68  Me.  427  ;  6 
ley,  14  Johns.  484 ;  Geary  o.  Physic,  Hill,  443,  and  cases  cited.  In  Fes- 
5  B.  &  C.  234 ;  Benj.  Sales,  bk.  1,  senden  v.  Mussey,  11  Cush.  127,  the 
pt.  2,  c.  6.  omission  of  the  signer's  middle  name 

'  Phillimore    v.  Barry,   1  Camp,     was  considered  of  no  consequence, 
513  ;  Caton  v.  Caton,  L.  R.  2  H.  L.     since  he  intended  a  full  signature. 
127.  per  Lord  Westbury  ;    Barry  v. 
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has  become  quite  important.  Here  a  bill  of  parcels  printed 
with  a  blank  for  the  purchaser's  name  was  held  to  be  suffi- 
ciently signed,  after  the  seller  had  written  in  the  name  of  a 
certain  purchaser  with  his  own  hand,  and  made  the  instru- 
ment a  bill  of  parcels  as  to  that  particular  sale ;  and  this 
notwithstanding  the  seller's  name  appeared  only  as  part  of 
the  printed  bill.  By  filling  up  the  bill,  the  seller  had,  in 
effect,  recognized  his  printed  name  as  his  own  signature  to 
the  memorandum.!  But  Lord  EUenborough  was  further 
of  the  opinion  that  the  printed  signature  would  have  been 
of  doubtful  sufficiency  under  the  statute,  had  this  case 
rested  merely  on  the  printed  name,  unrecognized  by  and 
not  brought  home  to  the  party  as  having  been  printed  by 
him  or  his  authority,  so  that  the  printed  name  would  have 
stood  unappropriated  to  the  particular  contract.^ 

§  498.  The  Same  Subject.  —  Since  the  written  memoran- 
dum may  be  made  up  of  two  or  more  papers  which  bear  a 
mutual  relation,  a  signature  which  governs  the  whole  by 
suitable  reference  may  suffice,  though  actually  placed  only 
upon  one  of  the  papers ;  as  in  the  case  of  a  memorandum 
which  is  shown  by  a  correspondence,  or  by  the  defendant's 
letter  referring  to  an  invoice  or  bill  of  parcels.^  A  letter 
signed  by  the  party  to  be  charged  has  been  deemed  sufficient 
to  embrace  a  copy  of  a  memorandum  signed  by  the  other 
party,  which  is  enclosed  and  referred  to,  but  not  otherwise 
authenticated  by  the  party  who  forwards  it.*  It  would 
appear  from  the  English  decisions  that  the  reference  to  con- 
nect two  papers  or  two  clauses  so  as  to  make  one  signature 
apply  to  both  must  be  from  what  is  signed  to  what  is 
unsigned,  and  not  the  reverse.^ 

Subscription  or  signature  by  the  party  to  be   charged 

1  Schneider  v.  Norris,  2  M.  &  S.  how   a   writing  was   stamped,   see 

286.     Semble  that  the  invoice  or  bill  Boardman  v.  Spooner,  13  Allen,  353  ; 

of  parcels  would  bind  equally,  when  Brayley  v.  Kelly,  26  Minn.  160. 
filled  out  by  one's  authorized  agent.  '  Supra,  §  486. 

See  Hawkins  v.  Chace,  19  Pick.  502 ;  *  Buxton  v.  Rust,  L.  R.  7  Ex.  1, 

14  How.  446.  279. 

''lb.    And  see  Saunderson  B.Jack-         ^Benj.   Sales,  bk.  1,  pt.  2,  c.  7, 

son,  2  B.  &  P.  238 ;  Dmry  v.  Young,  citing  Caton  v.  Caton,  L.  R.  2  H  L. 

58  Md.  546.    As  to  proof  when  or  Cas.  127. 
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thereby  is  all  that  the  statute  requires ;  the  effect  being 
to  leave  the  party  who  has  not  signed  free  to  enforce  the 
contract  or  not,  as  he  may  elect.  ^  And  herein  is  seen  quite 
clearly  the  effect  of  the  section  we  are  considering,  both  in 
making  the  oral  contract  of  sale  not  a  void  but  only  an  un- 
enforceable contract,  while  its  terms  are  not  complied  with, 
and  in  resting  the  bargain  and  its  consequences  finally  upon 
the  oral  contract  itself,  and  not  upon  the  memorandum 
which  evinces  it.^  While  some  of  the  later  cases  exhibit, 
doubtless,  an  anxiety  to  find  a  sufficient  signature  as  well  as 
a  sufficient  memorandum  of  terms  from  one  or  more  writings, 
taken  as  a  whole,  the  more  conservative  rule  must  be  that 
a  writing  is  no  part  of  the  memorandum  required  by  the 
statute,  unless  it  is  either  signed  by  the  defendant,  or  made, 
by  annexation  or  reference,  a  part  of  a  writing  signed  by  him.^ 
§  499.  As  to  Delivery  of  the  Note  or  Memorandum;  Unau- 
thorized Memoranda,  etc.  —  (4th.)  As  to  delivery  of  the  note 
or  memorandum.  The  party  against  whom  enforcement  is 
sought  has  usually  delivered  the  note  or  writing  upon  which 
he  is  sued.  And  a  paper  drawn  up  and  signed,  but  retained 
secretly  by  the  signer  and  never  delivered,  would  not  appear 
admissible  under  the  statute ;  since  to  construe  this  into  a 
sufficient  memorandum  would  be  too  much  like  making  a 
case  out  of  the  defendant's  unuttered  thoughts.*  Neverthe- 
less, it  is  observable  that  the  17th  section  says  nothing  as 
to  a  delivery  or  interchange  of  writings ;  ^  and  in  several 
instances  where  the  memorandum  was  not  strictly  private 
and  secret  to  the  party  sought  to  be  charged,  but  rather  a 
business  entry  or  statement,  produced  from  his  custody  or 
that  of  his  agent,  as  a  fair  memorandum  of  the  transaction, 

1  Allen  V.  Bennett,  3  Taunt.  169 ;  Browne  Stat.  Frauds,  §§  346-348, 
Benj.  Sales,  bk.  1,  pt.  2,  c.  7 ;  Jus-  371-376 ;  Morton  v.  Dean,  13  Met. 
tice  V.  Lang,  42  N.  Y.  493  ;  Browne     385. 

Stat.    Frauds,  §  365  ;    Story   Sales,  *  See  Grant  v.  Levan,  4  Penn.  St. 

§  266.    One  of  a  firm  may  sign  so  393,  a  case  which  arose  concerning 

as  to  bind  the  partnership  to   the  real  estate  under  another  section  of 

memorandum.     14    How.    446,  per  the  Statute  of  Frauds;  a  long  time 

Mr.  Justice  Nelson.  elapsing    before    the    writing    was 

2  See  supra,  §  431.  brought  to  light. 
»  Brown  v.  Whipple,  58  N.  H.  229  ;  «  Supra,  §  481. 
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and  meant  to  be  such,  tlie  writing  has  been  held  sufficient, 
though  never  delivered  to  the  enforcing  party.  ^ 

As  against  the  party  who  is  sought  to  be  charged,  how- 
ever, a  written  memorandum,  made  without  his  knowledge, 
assent,  or  authority,  cannot  be  set  up,  as  we  have  already 
intimated.  It  has  been  held,  moreover,  not  only  that  the 
party  not  assenting  to  the  making  of  such  memorandum  can- 
not be  bound,  but  that  he  may  prove  the  terms  of  the  parol 
contract  for  the  very  purpose  of  showing  that  the  memoran- 
dum does  not  state  the  real  contract  between  the  parties, 
and  so  defeat  a  recovery  upon  it  under  the  statute  for  want 
of  a  sufficient  note  or  memorandum  thereof  in  writing.^ 

§  500.  As  to  Statute  Compliance  by  Agents;  General  Rule. — 
(5th.)  As  to  compliance  by  means  of  agents.  The  17th 
section  expressly  provides  that  the  written  memorandum 
may  be  made  and  signed,  not  only  by  the  parties  to  be 
charged,  but  likewise  by  "  their  agents  thereunto  lawfully 
authorized ;  "  and  although,  as  enacted  in  some  of  the  United 
States,  the  statute  makes  no  especial  mention  of  agents, 
precedent  and  reason  both  favor  compliance  by  an  agent  as 
legally  representing  his  principal.^ 

The  law  of  agency  controls  this  subject ;  and,  while  the 
party  thus  acting  must  be  lawfully  authorized,  the  statute 
does  not  insist  upon  an  appointment  in  writing ;  nor  need 
the  authority  have  been  previously  conferred,  if  the  agent's 

1  That  the  memorandum  may  be  a  letter  from  the  firm  to  the  plaintiffs 

addressed  to  a  third  person,  such  as  was  taken  in  connection  with  such 

one's  agent,  see  supra,  §  488.    And  record  to  complete  the  memorandum, 

see  post,  as  to  signature  by  agents.  In  these  cases  the  written  admissions 

In  Johnson  v.  Dodgson,  2  M.  &  W.  of   the   defendant  furnished  strong 

653,  the  defendant  made  the  note  of  proof  of  the  sale.    Nor  could  it  be 

the  sale  in  his  own  book,  and  got  the  strictly  said  that  one's  private  and 

plaintiff  to  sign   it.     In  Gibson   v.  secret  papers  were  drawn  out  of  his 

Holland,  L.  R.  1  C.  P.  1,  a  letter  was  possession  to  establish  a  case  against 

addressed  by  the  defendant  to  his  him. 

own  agent,  directing  the  transaction  ^  Taylor,  J.,  in  Wiener  v.  Whipple, 

to  be    carried    out.      In   Drury    b.  53  Wis.  298 ;   Holmes  v.  Mitchell,  7 

Young,  58  Md.  546,  the  defendant's  C.  B.  n.  s.  361 ;  Benj.  Sales,  3d  ed. 

book,  recording  the  sale,  was  pro-  §§  209,  212. 

duced  from  the  custody  of  the  book-  ^  Browne   Stat.   Frauds,   3d  ed. 

keeper  who  had  made  the  entry  for  appx. 
one  of  the  firm  ;  though  in  this  case 
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act  be  subsequently  ratified.  ^  The  authority  may  be  spe- 
cially conferred,  but  it  is  also  deducible  from  the  course  of 
the  agent's  employment ;  and  the  latter  method  is  especially 
marked  in  the  case  of  brokers  and  auctioneers.  If  there  be 
two  sellers,  the  agent  must  be  agent  of  both,  or  neither  will 
be  bound ;  and  the  same  may  be  said  of  buyers.^ 

A  memorandum  may  thus  be  signed  by  or  on  behalf  of 
both  seller  and  buyer.  And  though  a  person  should  sign  in 
his  own  name,  yet,  if  he  is  mutually  understood  to  sign  as 
agent  for  one  of  the  contracting  parties,  the  signature  takes 
binding  effect  accordingly.^  And  indeed  one  who  was  an 
"agent  duly  authorized"  might  sign  the  memorandum  in 
his  individual  name  on  behalf  of  his  undisclosed  principal, 
so  as  to  bind  or  benefit  the  latter.* 

§  501.  The  Same  Subject;  Implied  Agency  for  such  Purposes. 
—  One  whose  employment  is  essentially  on  behalf  of  the 
seller  will  not  readily  be  supposed  to  have  authority  to  bind 
the  buyer  likewise  by  a  written  memorandum.  Thus,  where 
a  person,  employed  as  traveller  or  agent  to  solicit  business, 
made  a  bargain  with  a  certain  party,  and,  at  the  latter's  re- 
quest, signed  a  memorandum  on  the  buyer's  book,  it  was 
held  that  the  memorandum  could  not  be  used  against  the 
buyer. ^  The  evidence  of  agency  for  the  buyer  has  been 
deemed  insufiicient,  even  though  the  seller's  traveller  wrote 
the  order  in  duplicate,  handing  one  copy  to  the  buyer,  and 
keeping  the  other ;  there  being  on  the  buyer's  part  no  rec- 
ognition of  the  traveller  as  his  agent.®  "  I  think  that  it  is 
extremely  important,"  says  Pollock,  B.,  "in  all  those  cases 

1  Story  Sales,  §  267  ;  Benj.  Sales,  in  his  own  name ;  and  it  was  held 
bk.  1,  pt.  2,  c.  8;  Browne  Stat,  that  both  parties  were  bound.  Doubt- 
Frauds,  §§  367-370  ;  Newton  v.  less,  however,  the  usual  and  prefer- 
Bronson,  3  Kem.  587  ;  Merritt  able  course  is  lor  the  agent  to  sign 
V.  Clason,  12  Johns.  102  ;  Hunter  v.  as  such  for  the  party  he  represents. 
Giddings,  97  Mass.  41 ;  101  Mass.  *  Williams  v.  Bacon,  2  Gray,  387. 
449 ;  Salmon  Falls  Man.  Co.  v.  God-  6  Graham  v.  Fretwell,  3  M.  &  Gr. 
dard,  14  How.  446.  368 ;    Graham   v.   Musson,   5  Bing. 

2  Smith  V.  Neefus,  53  Barb.  63.  N.  C.  603. 

»  Wiener  ».  Whipple,  63  Wis.  298.  »  Murphy  v.  Boese,  L.  R.  10  Ex. 

Here  the  seller  signed  a  memoran-     126(1876).    But  of.  Durrell ».  Evans, 
dum,  made  in  his  own  memorandum-     1  H.  &  C.  174. 
book,  while  the  buyer's  agent  signed 
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in  which  it  is  attempted  to  prove  an  implied  agency,  or  that 
there  is  evidence  from  which  an  agency  may  be  inferred,  to 
take  into  account  the  character  of  the  parties  and  their  usual 
course  of  dealing.  The  act  requires  that  the  note  of  the 
bargain  should  be  signed  by  an  agent  of  the  party  to  be 
charged.  At  first  sight  it  would  seem  odd,  that,  where  two 
contracting  parties  meet  together,  that  one  who  is  in  a  posi- 
tion somewhat  adverse  to  the  other  should  be  his  representa- 
tive and  agent.     But  no  doubt  such  a  thing  may  happen."  ^ 

But  the  authority  of  an  agent  under  the  statute,  as  it  need 
not  appear  in  writing  at  all,  is  a  matter  of  evidence,  and  may 
be  established  upon  oral  proof.  Of  its  suificiency  a  jury 
may  be  permitted  to  judge.  Auctioneers  and  brokers,  we 
shall  presently  see,  are  quite  frequently  empowered  to  bind 
both  parties  by  a  memorandum ;  and  so  may  it  be  with 
others.  In  Durrell  v.  Evans  it  was  decided  upon  appeal, 
reversing  the  decision  of  the  lower  court,  that  there  was  evi- 
dence to  go  to  the  jury  of  authority  in  the  seller's  factor  to 
bind  the  buyer  by  a  certain  memorandum  made  at  the  time 
of  sale,  the  buyer  appearing  to  have  shared  in  its  prepara- 
tion ;  though  the  case  was  a  close  one,  as  the  conflicting 
opinions  show.  The  factor,  in  whose  presence  the  bargain 
was  concluded  by  both  parties,  had  given  a  "  bought "  mem- 
orandum to  the  buyer,  tearing  it  from  his  book,  and  made  a 
corresponding  "  sold  "  entry  on  the  stub  of  the  book.^ 

As  between  the  seller's  agent  and  the  seller,  or  the  buyer's 
agent  and  the  buyer,  the  authority  which  is  given  to  make  a 
contract  of  sale  usually  carries  with  it  an  authority  to  sign 
the  statute  memorandum  for  that  purpose ;  and,  after  the 
agent  has  signed  the  memorandum  in  such  a  case,  the  prin- 
cipal cannot  withdraw ;  though  there  might  be  exceptions 
where  the  agent's  authority  in  this  respect  had  been  mean- 
while revoked  by  his  principal,  and  notice  thereof  brought 
home  to  the  other  party.^    But  the  extent  of  the  agent's 

1  Pollock,  B.,  in  Murphy  v.  Boese,  1  H.  &  C.  174.  But  cf.  Murphy  v. 
supra.  Boese,  supra. 

2  Durrell  v.  Evans,  6  H.  &  N.  660 ;  s  gee  Heyman  v.  Neale,  2  Camp. 

337  ;  Williams  v.  Bacon,  2  Gray,  887. 
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powers  in  making  the  sale  —  as  being  limited  or  general  — 
is  often  material  to  the  issue ;  ^  and,  if  a  seller  gives  a  spe- 
cial or  personal  authority  to  one  to  be  his  agent,  that  agent 
(though  he  be  an  auctioneer  or  broker)  cannot  delegate  the 
authority,  so  as  to  empower  his  sub-agent  to  bind  the  seller 
by  making  the  memorandum.^  On  the  other  hand,  as  the 
authority  of  an  agent  to  sign  the  memorandum  may  be 
proved  by  parol,  so  the  original  authority  to  buy  or  sell  need 
not  be  expressed  in  writing.  ^  These  are  general  principles 
of  the  law  of  agency,  which  the  language  of  the  Statute  of 
Frauds  does  not  contradict.  So,  too,  is  it  a  familiar  doctrine 
of  agency,  that  the  subsequent  adoption  of  an  unauthorized 
act  is  as  good  as  a  previous  authority.* 

§  502.  The  Same  Subject;  'whether  Agent  signs  as  such,  etc. 
—  When  the  signature  required  by  the  statute  is  not  placed 
upon  the  memorandum  by  the  party  himself  against  whom 
the  contract  is  sought  to  be  enforced,  but  a  third  party's  writ- 
ing is  offered  in  its  place,  we  are  to  ask,  not  only  whether 
the  third  party  was  lawfully  authorized,  but  whether  he 
signed  in  the  capacity  of  agent ;  for  if  the  signature  thus 
made  was  only  as  a  witness  to  the  writing,  or  to  evidence  a 
bargain  made  on  his  personal  account,  it  will  not  answer.^ 
The  agent  may,  however,  not  only  express  the  principal's 
name,  but  may  write  his  own  name  instead,  for  the  purpose 
of  binding  the  principal ;  parol  evidence  being  always  com- 
petent to  show,  when  buyer  or  seller  is  sued,  in  what  capacity 
the  third  party  intended  to  sign.^  A  signature  made  by  an 
authorized  agent  is  as  valid,  (if  intended  as  such,)  whether 

1  See  Pitts  v.  Beckett,  13  M.  &  W.  Newton  v.  Bronson,  3  Kern.  587  ; 
743  ;  Henderson  v.  Barnewall,  1  Y.  &     §  500. 

J.  387  ;  Browne  Stat.  Frauds,  §  370 ;  '  Gosbell  v.  Archer,  2  Ad.  &  E. 

Coddington    v.   Goddard,    16    Gray,  500 ;  Benj.  Sales,  hk.  1,  pt.  2,  c.  8 ; 

486.  Noakes  v.  Morey,  30  Ind.  103. 

2  Henderson  v.  Bamewall,  1  Y.  &  ^  Trueman  v.  Loder,  11  Ad.  &  E. 
J.  387  ;  Pierce  v.  Corf,  L.  R.  9  Q.  B.  589  ;  Soames  v.  Spencer,  1  D.  &  R. 
210,  per  Blackburn,  J.  32 ;  Ken  worthy  v.  Schofield,  2  B.  & 

8  Soames  v.  Spencer,  1 D.  &  R.  32  ;  C.  945  ;  Sanborn  v.  Flagler,  9  Allen, 

Sanborn    v.  Flagler,  9  Allen,  474 ;  474 ;    Williams  v.   Bacon,   2  Gray, 

Merritt  v.  Clason,  12  Johns.  102.  387  ;  Story  Sales,  §  267  ;  Baldwin  v. 

*  Maclean  v.  Dunn,  4  Bing.  722  ;  Bank  of  Newbury,  1  Wall.  234 ;  53 


Wis.  298. 
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its  position  be  at  the  head  or  at  the  foot  or  in  the  body  of 
the  memorandum,  and  whether  written  in  lead  pencil  or  ink ; 
as  would  be  that  of  the  principal  party  himself.^ 

§  503.  The  Same  Subject;  Rule  applied  to  Telegrams,  etc. — 
With  regard  to  telegraphic  despatches,  which  have  so  lately 
revolutionized  business,  it  would  appear  that  the  telegraph 
clerk  or  operator  may  sign  the  name  of  the  sender  of  the 
message,  with  the  same  eif  ect,  in  respect  to  taking  the  con- 
tract out  of  the  statute,  as  a  signature  by  any  other  lawfully 
authorized  agent  of  the  sender ;  and  if,  as  is  customary,  the 
sender  ieaves  his  own  draft  message  at  the  telegraph-office, 
all  the  more  manifestly  is  there  a  sufficient  memorandum. ^ 

§  504.  Agent  cannot  be  the  Charging  Party  himself,  etc.  —  But 
the  agent  of  the  party  to  be  charged  cannot  be  the  charging 
party  himself  for  the  purposes  of  the  statute,  but  is  necessa- 
rily some  third  person ;  and  where  the  plaintiff  had  made  a 
memorandum  of  the  bargain  in  writing,  the  defendant  look- 
ing over  him  as  he  wrote,  and  suggesting  an  alteration  of 
figures,  it  was  held  that  the  plaintiff  could  not  be  treated  as 
the  "defendant's  agent.  ^  There  might  be  great  abuse  if,  in 
ordinary  private  sales,  one  party  or  his  private  clerk  or  agent, 
could  be  set  up  as  authorized  to  bind  the  other.  So,  too, 
the  memorandum  of  one  who  signed  as  agent  for  an  undis- 
closed principal,  —  there  being,  in  point  of  fact,  no  principal 
in  the  transaction,  —  was  not  permitted  to  enforce  the  bar- 
gain upon  this  writing.*  An  agent  who  has  contracted  in 
his  own  name  will  not  be  permitted  to  contradict  the  writ- 
ing for  the  purpose  of  showing  that  he  meant  to  bind  his 

1  Merritt  v.  Clason,  12  Johns.  102 ;  cut  mentioning  his  principal,  it  is  not 
supra,  §§  4&7,  498.  "Subscribed,"  competent  for  him  to  introduce  parol 
as  we  have  seen,  is  the  requirement  proof  to  show  that  he  did  not  intend 
of  some  statutes.     §  497.  thus  to  bind  himself,  because  this 

2  Godwin  v.  Francis,  L.  E.  5  C.  P.  would  be  to  contradict  what  he  had 
295 ;  Trevor  v.  Wood,  36  N.  Y.  307 ;  written  ;  but  it  is  competent  for  the 
Olson  V.  Sharpless,  53  Minn.  91.  other  party  to  show  that  the  contract 

'  Wright  V.  Dannah,  2  Camp.  203 ;  was  really  made  with  the  principal, 

Farebrother  v.  Simmons,  5  B.  &  A.  who  had  chosen  to  describe  himself 

333;  Sharman  D.  Brandt,  L.  E.  6  Q.  B.  bythe  name  of  his  agent,  just  as  it 

720.  would  be  admissible  to  show  his  iden- 

*Sharmani).  Brandt,  supra.  Where  tity  if  he  had  used  a  feigned  name, 

an  agent  signs  in  his  own  name  with-  Benj.  Sales,  3d  ed.  §  238. 
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principal,  and  not  himself.  No  doubt  it  may  be  sbown  that 
one  or  both  of  the  contracting  parties  acted  on  behalf  of 
others,  so  as  to  give  the  benefit  of  the  contract,  on  the  one 
hand,  to  unnamed  principals,  or  charge  them,  on  the  other 
hand,  under  the  Statute  of  Frauds.^  "It  does  not  deny," 
says  Parke,  B.,  "that  it  is  binding  on  those  whom,  on  the 
face  of  it,  it  purports  to  bind ;  but  shows  that  it  also  binds 
another,  by  reason  that  the  act  of  the  agent,  in  signing  the 
agreement,  in  pursuance  of  his  authority,  is  in  law  the  act 
of  the  principal."  "But,  on  the  other  hand,"  he  adds,  "to 
allow  evidence  to  be  given,  that  the  party  who  appears  on 
the  face  of  the  instrument  to  be  personally  a  contracting 
party,  is  not  such,  would  be  to  allow  parol  evidence  to  con- 
tradict the  written  agreement,  which  cannot  be  done."^  A 
memorandum  which  is  drawn  up  by  a  third  party  in  terms 
essentially  different  from  what  the  principal  parties  author- 
ized him  to  state  cannot  be  afterwards  used  against  a  party 
who  does  not  adopt  the  modifications ;  ^  and  one  who  signs 
a  memorandum,  either  as  agent  for  a  non-existing  principal, 
or  nominally  on  behalf  of  one  who  never  authorized  him  to 
act,  will  be  personally  bound.* 

§  505.  Auctioneers  and  Brokers  may  make  a  Memorandum 
binding  both  Parties.  —  Written  compliance  with  the  statute 
by  means  of  agents  is  most  commonly  afforded  by  auction- 
eers and  brokers,  —  two  classes  of  persons  whose  ordinary 
employment  places  them  in  such  reciprocal  connection  with 
buyer  and  seller  as  to-  enable  them  constantly  to  make  a 
memorandum  of  sale  which  shall  be  efficacious  on  either 
side;  and  such  persons  are  accordingly  favored  as  in  a 
sense  disinterested  and  publicly  trusted. 

§  506.  Auctioneer's  Memorandum  considered.  —  An  auction- 
eer's authority  to  bind  the  buyer  as  well  as  the  seller  is 
founded  in  the  method  of  conducting  a  public  sale:  namely, 
by  knocking  down  the  article  to  the  highest  bidder,  and 

1  See  §  500.  s  Pitts  v.  Beckett,  13  M.  &  W.  743. 

^Higginsu.  Senior,  8  M.  aw.  834.  *  See  Kelner7;.Baxter,L.E.  2C.P. 

And  see  Sanborn  v.  Flagler,  9  Allen,  174  ;  Benj.  Sales,  bk.  1,  pt.  2,  c.  6, 

477  ;  Wiener  v.  Whipple,  63  Wis.  298.  §  2. 
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making  a  memorandum  on  the  spot.^  But  it  is  only  when 
the  hammer  falls  that  he  becomes  agent  for  the  buyer ;  up  to 
which  time  he  continued  the  agent  of  the  seller  exclusively. 
Nor  does  his  agency  to  sign  for  the  buyer  extend  beyond  the 
time  of  the  sale  ;  and,  unless  he  made  a  good  and  suificient 
memorandum  on  that  occasion,  he  cannot  hold  the  buyer 
without  the  latter's  distinct  authority  for  making  a  sub- 
sequent writing.  In  fact,  while  he  is  the  seller's  agent 
throughout,  by  virtue  of  his  employment,  he  is  the  buyer's 
only  for  a  memorandum  made  contemporaneous  with  the 
acceptance  of  his  bid.^  So,  too,  may  the  auctioneer's  con- 
duct be  such  as  to  repel  the  inference  that  the  transaction 
made  him  the  buyer's  agent  for  satisfying  the  statute  ;  as 
where  the  auctioneer  makes  a  private  sale  of  the  articles,  or 
puts  them  up  at  auction  for  settling  the  price  at  which  the 
purchaser  is  to  take  them  under  a  bargain  already  made.^ 
The  memorandum  may  be  made  on  the  spot  by  the  auction- 
eer's clerk,  as  well  as  by  the  auctioneer  personally,*  unless 
the  circumstances  of  the  case  forbid  it.^  The  statutes  of 
some  States,  we  may  add,  expressly  provide  that  the  auc- 
tioneer's memorandum-book  shall  be  deemed  a  note  of  the 
contract  of  sale ;  ®  and  further  require  that  such  a  book  be 
kept.7 

In  pursuance  of  this  rule,  it  has  been  held  that  where  an 

1  Hinde  v.  Whitehouse,  7  East,  Y.  &  J.  387.  Where  the  purchaser 
558 ;  Emmerson  v.  Heelis,  2  Taunt,  delays  and  finally  refuses  to  sign  a 
38;  c.  18  post,  auction  sales;  Benj.  memorandum  of  sale,  the  auctioneer's 
Sales,  bk.  1,  pt.  2,  c.  8 ;  Johnson  v.  memorandum  may  suflBoiently  bind 
Buck,  6  Vroom,  338 ;  Burke  v.  Haley,  him  to  specific  performance.  Sims  v. 
2  Gilm.  614.  Landray  [1894],  2  Ch.  318. 

2  Mews  V.  Carr,  1  H.  &  N.  484,  per  ^  See  statutes  of  New  York,  Cali- 
PoUook,  C.  B. ;  Horton  v.  McCarty,  fomia,  Michigan,  and  Wisconsin ; 
53  Me.  394  ;  62  Wis.  113.  Browne  Stat.  Frauds,  3d  ed.  appx. 

5  Mews  V.  Carr,  1  H.  &  N.  484 ;  '  Such  statutes  are  not  complied 

Bartlett  v.  Purnell,  4  Ad.  &  E.  792.  with,  by  making  entry  on  a  piece  of 

*  Bird  V.  Boulter,  4  B.  &  A.  443 ;  paper,  and  afterwards  transferring  to 

Cathcart  v.  Keirnaghan,  5  Strobh.  129 ;  the  book ;  a  questionable  practice,  in 

Alna  0.  Plummer,  4  Me.  258  ;  John-  any  case,  if  the  piece  of  paper,  which 

son  V.  Buck,  6  Vroom,  338 ;  Harvey  is  the  essential  memorandum,  be  de- 

V.  Stevens,  43  Vt.  653.  stroyed.    See  12  Wend.  548 ;  1  Cal. 

«  Peirce  v.  Corf,  L.  K.  9  Q.  B.  210.  415. 
And  see  Henderson  v.  Barnewall,  1 
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auctioneer  or  Ms  clerk  enters  in  a  suitable  auction-sale  book, 
as  fast  as  tbe  bids  are  accepted,  the  article  sold,  the  name  of 
the  buyer,  and  the  prices  at  which  he  purchases,  the  memo- 
randum satisfies  the  statute,  and  renders  the  contract  of  sale 
enforceable  against  the  bidder.^  But  an  auction  sale  upon 
conditions,  or  essential  stipulations,  requires  a  memorandum 
stating  those  conditions  or  stipulations,  or  else  referring  dis- 
tinctly to  the  paper  which  contains  them;  and  where  an 
auctioneer  at  a  sale  of  horses  sold  a  horse  subject  to  con- 
ditions set  forth  ia  the  catalogue,  and  neither  affixed  the 
catalogue  nor  expressed  the  conditions,  nor  made  reference 
thereto,  in  entering  the  note  of  sale  upon  his  sales  ledger,  it 
was  held  that  the  buyer  could  take  advantage  of  the  Statute 
of  Frauds,  as  there  was  no  sufficient  written  memorandum  of 
the  sale.2 

The  theory  upon  which  the  auctioneer's  sale  memorandum 
is  accepted  as  a  satisfaction  of  the  statute  appears  to  be,  that 
the  entry  was  part  of  the  auction  transaction,  and  the  memo- 
randum so  openly  made  in  the  usual  course  of  business,  that 
the  bidder,  if  not  actually  inspecting  the  record,  might  have 
done  so.  Stealthy  entries  made  by  an  auctioneer  or  his  clerk, 
entirely  apart  from  the  buyer  and  upon  a  strictly  private 
book,  are  not  so  obviously  the  memorandum  of  the  buyer's 
duly  authorized  agent,  in  any  just  sense. ^ 

§  507.  Broker's  Memorandum  considered;  Broker's  Book; 
''  Bought  and  Sold  Notes,"  etc.  —  The  occupation  of  brokers 
has  not  been  quite  so  distinctly  defined  in  this  respect  as 
that  of  auctioneers.  But  a  broker  is  one  who  negotiates  mer- 
cantile and  other  contracts  between  parties ;  and,  properly 
speaking,  he  is  a  mere  negotiator  in  a  certain  line  of  trans- 
actions, though  sometimes  in  the  special  employ  of  one  party. 
Brokers,  so  far  as  their  business  brings  them  into  mutual 
relation  with  buyer  and  seller,  are  agents  for  both  parties, 

1  See  Haxvey  v.  Stevens,  43  Vt.  ton  v.  Dean,  13  Met.  385 ;  Coles  v. 
653.  Bowne,  10  Paige,  526. 

2  Peirce  v.  Cori,  L.  E.  9  Q.  B.  210.  s  See  Blackburn,  J.,  in  Peirce  v. 
And  see  Hinde  v.  Whitehouse,  7  East,  Corf,  supra.  See,  further,  Baltzen 
558 ;  Kenworthy  v.  Sohofield,  7  East,  v.  Moolay,  53  N.  Y.  467  ;  sales  at 
558 ;  Norris  v.  Blair,  39  Ind.  90 ;  Mor-  auction,  post,  o.  18. 
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duly  empowered  by  Tirtue  of  their  employment  to  make  a 
sufficient  memorandum  which  shall  bind  each  principal.^ 

But  there  are  cases  in  which  a  broker  has  been  treated 
as  broker  for  one  party,  and  not  for  the  other,  and  with 
his  authority  to  sign  limited  accordingly;^  and,  in  some 
respects,  local  usage  must  still  influence  the  extent  of  their 
rights  and  liabilities.  Thus,  brokers  in  most  parts  of  the 
United  States  keep  a  memorandum-book,  and  make  entries 
of  each  sale  transaction  therein,  using  brief  expressions ;  and 
these  entries,  however  concise,  if  not  at  material  variance 
with  the  oral  contract,  nor  making  material  omissions,  are 
quite 'favorably  regarded.^  In  England,  however,  until  1870, 
there  were  statutes,  particularly  with  reference  to  brokers 
in  London,  which  required  each  broker  not  only  to  give  bond 
and  keep  a  memorandum-book,  but  to  deliver,  upon  request, 
a  contract  note  to  both  buyer  and  seller ;  and  upon  rules  and 
regulations,  thus  made  imperative,  have  most  of  the  decisions 
in  that  country  turned.*  As  between  these  contract  notes, 
and  the  memorandum-book  kept  by  the  broker  for  evincing 
a  contract  under  the  statute,  there  has  been  much  difference 
of  opinion  at  different  periods  in  the  English  courts ;  and  in 
the  same  connection  have  arisen  numerous  disputes  as  to  the 
legal  effect  of  "  bought  and  sold  notes,"  with  which  the  con- 
tract notes  may  or  may  not  be  properly  classed,  but  which, 
at  all  events,  were  of  various  kinds,  and,  instead  of  profess- 

1  See  Bigelow,  C.  J.,  in  Codding-  v.  Spooner,  13  Allen,  353 ;  Clason  v. 
ton  V.  Goddard,  16  Gray,  442 ;  Story  Bailey,  14  Johns.  484.  A  broker's 
Agency,  §28;  Benj.Sales.bk.  l,pt.  2,  memorandum  of  a  contract  of  sale 
c.  8  ;  Brett,  J.,  in  Fowler  v.  HoUins,  binds  both  parties  to  the  transaction, 
L.  R.  7Q.  B.  616;  Heyman  ».  Neale,  although  expressed  as  "sold,"  &c,, 
2  Camp.  337 ;  Hinckley  v.  Arey,  27  after  the  tenor  of  a  sold  note,  and 
Me.  362 ;  Clason  v.  Bailey,  14  Johns,  using  no  such  corresponding  word  as 
484.  As  to  memoranda  describing  "bought."  In  other  words,  if  a 
the  seller  by  a  fictitious  name,  see  broker's  memorandum  expresses  that 
Bibb  V.  Allen,  149  U.  S.  481.  the  thing  has  been  "sold"   by  the 

2  Moore  v.  Campbell,  10  Ex.  323 ;  one  party,  it  imports  that  it  was 
Davis  V.  Shields,  26  Wend.  341 ;  Cod-  "  bought "  by  the  other,  Butler  t). 
dington  V.  Goddard,  16  Gray,  436  ;  Thomson,  92  U.  S.  412.  See  New- 
M'Mullen  v.  Helberg,  4  L.  E.  Ir.  94.  berry  v.  Wall,  65  N.  Y.  484 ;  84  N.  Y. 

s  See  Story  Sales,  §  267  ;  Codding-     576. 
ton  V.  Goddard,  16  Gray,  436  ;  Hinck-  *  Benj.  Sales,  bk.  1,  pt.  2,  c.  8  ; 

ley  V.  Arey,  27  Me.  362  ;  Boardman     Blackb.  Sales,  98. 
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ing  to  be  an  exact  transcript  of  the  broker's  memorandum, 
were  rather  corresponding  written  expressions  of  the  bar- 
gain, in  most  cases,  to  suit  the  convenience  of  the  respective 
parties,  one  beginning  "Bought,"  and  the  other  "Sold."' 
The  real  terms  of  the  bargain  were  manifest,  if  the  bought 
and  sold  notes  or  contract  notes  and  broker's  memorandum 
all  corresponded ;  but  where  the  notes  differed  essentially 
from  one  another,  or  from  the  memorandum,  the  legal  effect 
of  the  variance  occasioned  much  controversy.^ 

1  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  8. 

2  Mr.  Benjamin  submits  the  follow- 
ing propositions  as  deducible,  on  the 
whole,  from  the  English  authorities  ; 
admitting,  however,  that  some  of  the 
points  are  not  finally  settled.  Firstly. 
The  broker's  signed  entry  in  his  book 
constitutes  the  contract  between  the 
parties,  and  is  binding  on  both.  Hey- 
man  v.  NeaJe,  2  Camp.  337  ;  Thornton 
V.  Charles,  9  M.  &  W.  802;  Sieve- 
wright  V.  Archibald,  17  Q.  B.  115. 
Secondly.  The  bought  and  sold  notes 
do  not  constitute  the  contract.  Thorn- 
ton V.  Charles,  and  Sievewright  v. 
Archibald,  supra.  Thirdly.  But  the 
bought  and  sold  notes,  when  they 
correspond  and  state  all  the  terms  of 
the  bargain,  are  complete  and  suffi- 
cient evidence  to  satisfy  the  statute, 
even  though  there  be  no  entry  in  the 
broker's  book,  or,  what  is  equivalent, 
only  an  unsigned  entry.  Sievewright 
V.  Archibald,  17  Q.  B.  115.  Fourthly. 
Either  the  bought  or  sold  note  alone 
win  satisfy  the  statute,  provided  no 
variance  be  shown  between  it  and 
the  other  note,  or  between  it  and  the 
signed  entry  in  the  book.  Parton  v. 
Crofts,  16  C.  B.  N.  s.  11.  And  see 
Thompson  v.  Gardiner,  1  C.  P.  D.  777. 
Fifthly.  Where  one  note  only  is  of- 
fered in  evidence,  the  defendant  has 
the  right  to  offer  the  other  note  or 
the  signed  entry  in  the  book  to  prove 
a  variance.  Hawes  v.  Forster,  1  Moo. 
&  Rob.  368 ;  Parton  v.  Crofts,  supra. 
Sixthly.  As  to  variance :  This  may 
occur  between  the  bought  and  sold 
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notes  where  there  is  a  signed  entry, 
or  where  there  is  none.  It  may  also 
occur  when  the  bought  and  sold  notes 
correspond,  but  the  signed  entry  dif- 
fers from  them.  If  there  be  a  signed 
entry,  this  entry  will,  in  general,  con- 
trol the  case,  because  it  constitutes 
the  contract  of  which  the  bought  and 
sold  notes  are  merely  secondary  evi- 
dence, and  any  variance  between  them 
could  not  affect  the  validity  of  the 
original  written  bargain.  If,  how- 
ever, the  bought  and  sold  notes  cor- 
respond, but  there  be  a  variance 
between  them  taken  collectively  and 
the  entry  in  the  book,  it  becomes  a 
question  of  fact  for  the  jury,  whether 
the  acceptance  by  the  parties  of  the 
bought  and  sold  notes  constitutes  evi- 
dence of  a  new  contract  modifying 
that  which  was  entered  in  the  book. 
Thornton  v.  Charles,  9  M.  &  W.  802, 
explaining  Hawes  ■».  Forster,  supra ; 
Sievewright  v.  Archibald,  17  Q.  B. 
115.  And  see  first  proposition  stated, 
supra.  Seventhly.  If  the  bargain  is 
made  by  correspondence,  and  there 
is  a  variance  between  the  agreement 
thus  concluded  and  the  bought  and 
sold  notes,  the  principles  are  the  same 
as  govern  variance  between  a  signed 
entry  and  the  bought  and  sold  notes. 
Heyworth  v.  Knight,  17  C.  B.  n.  s.  298. 
Eighthly.  If  the  bought  and  sold  n  otes 
vary,  and  there  is  no  signed  entry  in 
the  broker's  book,  nor  other  writing 
showing  the  terms  of  the  bargain, 
there  is  no  valid  contract.  Thornton 
V.  Kempster,  5  Taunt.  786 ;  Gregson 
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The  practice  of  giving  bought  and  sold  notes  does  not 
seem  to  greatly  prevail  in  this  country ;  and  as  the  means  of 
evincing  a  bargain  in  writing  under  the  statute,  apart  from 
a  broker's  memorandum,  or  some  other  writing  which  speaks 
for  itself  and  satisfies  all  requirements,  it  thus  far  receives 
with  us  little  favor.  ^  But  whether  it  be  for  the  want  of  a 
proven  contract,  or  of  some  sufficient  memorandum  thereof, 
bought  and  sold  notes  which  differ  materially  are  quite  un- 
available ;  and  certainly,  the  fewer  the  writings  which  serve 
as  memorandum  evidence  of  a  bargain,  the  less  likely  is  the 
oral  contract  to  fail  of  enforcement  because  of  their  mate- 
rial discrepancies.^  Duplicates  of  the  broker's  memorandum, 
which  are  exact  copies,  are  preferable  in  such  a  connection.^ 
And  we  should  constantly  bear  in  mind,  that  the  broker's 
agency  to  make  the  particular  sale,  or  to  make  the  memo- 
randum as  agent,  may  be  challenged  by  the  party  against 
whom  enforcement  is  sought.* 


V.  Rucks,  4  Q.  B.  747 ;  Sievewright  v. 
Archibald,  supra.  Ninthly.  If  a  sale 
be  made  by  a  broker  on  credit,  and 
the  name  of  the  purchaser  has  not 
been  previously  communicated  to  the 
s'eller,  evidence  of  usage  is  admissible 
to  shovT  that  the  seller  is  not  finally 
bound  to  the  bargain  until  he  has  had 
a  reasonable  time,  after  receiving  the 
sold  note,  to  inquire  into  the  suffi- 
ciency of  the  purchaser,  and  to  with- 
draw if  he  disapproves.  Hodgson  v. 
Davies,  2  Camp.  531 ;  Cropper  v. 
Cook,  L.  R.  3  C.  P.  194.  And  Mr. 
Benjamin  adds,  that  a  mere  differ- 
ence in  the  language  of  the  bought 
and  sold  notes  will  constitute  no  vari- 
ance, if  the  meaning,  aided  by  evi- 
dence of  mercantile  usage,  can  be 
shown  to  be  the  same,  and  the  two 
instruments  are  found  to  correspond 
in  substance.  Benj.  Sales,  bk.  1,  pt.  2, 
0.  8 ;  Bold  V.  Rayner,  1  M.  &  W. 
342 ;  Kempson  «.  Boyle,  3  H.  &  C. 
763.  And  see  Maclean  v.  Dunn,  4 
Bing.  722 ;  Radford  v.  Newell,  L.  R. 
3  C.  P.  52. 

i  See  Coddington  v.  Goddard,  16 


Gray,  436 ;  Butler  v.  Thomson,  11 
Blatch.  533 ;  Davis  v.  Shields,  26 
Wend.  341. 

2  Suydam  v.  Clark,  2  Sandf.  133. 

8  Butler  V.  Thomson,  92  U.  S.  412, 
favors  the  idea  that  upon  a  broker's 
memorandum,  whether  as  a  "  sold" 
or  a  "bought"  note  in  form,  either 
party  may  be  sued,  so  long  as  the 
memorandum  expresses  the  essential 
terms,  and  the  broker  was  the  agent 
of  both  parties  in  the  sale.  This,  in 
effect,  discountenances  the  supposed 
sanction  of  New  York  courts  to  the 
giving  of  a  "bought"  and  "sold" 
note  by  the  broker  to  the  respective 
parties  in  such  a  sense  that  the  seller 
would  be  obliged  to  sue  on  one  note 
and  the  buyer  on  the  other.  See 
Newberry  v.  Wall,  65  N.  Y.  484 ;  84 
N.  Y.  576.  A  broker's  note  delivered 
in  duplicate  to  both  parties  makes  a 
valid  contract  of  sale  within  the  Stat- 
ute of  Frauds,  as  the  latest  New  York 
decisions  maintain.  Newberry  b.  Wall, 
84  N.  Y.  576.  And  see  Bemick  v. 
Sandf ord,  118  Mass.  107. 

*  It  might  be  that  the  broker  was 
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§  508.  The  Same  Subject ;  Broker  contracting  without  a  Prin- 
cipal.—  Where  a  broker  purchased  hemp  for  B.,  signing  as 
broker  a  contract  note  as  follows i  "Bought  for  B.  of  our 
principals  200  tons  of  hemp ; "  and  it  appeared  that  the 
broker  had  no  principal  (of  which  fact  B.,  however,  was  not 
informed),  it  was  held  that  the  broker  could  not  sue  B.  upon 
such  a  written  memorandum,  either  because  (1)  the  contract 
was  not  intentionally  made  with  the  broker  as  a  principal 
party,  or  because  (2)  the  broker,  if  one  of  the  contracting 
parties,  could  not  sign  as  the  binding  agent. of  B.,  the  other 
party. 1 

§  509.  Sales  as  affected  by  4th  Section  of  the  Statute  of 
Frauds ;  Collateral  Undertaking.  —  Before  leaving  this  subject 
of  the  Statute  of  Frauds,  we  may  observe  that  while  sales  of 
personal  property  are  peculiarly  affected  by  the  17th  section, 
to  which  our  attention  has  been  confined,  they  sometimes 
fall  within  other  provisions  of  the  act.  The  4th  section 
brings  certain  other  cases  of  contract,  which  at  common  law 
could  be  validly  made  by  oral  agreement,  under  a  like  re- 
quirement as  concerns  a  memorandum  to  be  "in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  ^ 

Among  the  cases  therein  enumerated  are  those  of  a  col- 
lateral undertaking  by  one  party  for  another.  Precedents 
of  written  memoranda  under  the  4th  section,  though  some- 
times adduced  under  the  17th,  are  unsafe  to  go  by;  for,  as 
we  have  shown,  the  courts  incline  to  distinguish  between  the 
written  memorandum  of  an  "agreement "  and  that  of  a  "bar- 
gain."^ But  a  sale  case  will  sometimes  involve  the  con- 
struction of  the  4th  section.  Thus,  where  F.  sold  goods  on 
credit  to  H.,  who  soon  after  sold  the  same  goods  with  others 

regarded  merely  as  the  sole  agent  of  (Ex.  Ch.)  720.     And  as  to  a  broker's 

the  seller,  or  of  the  buyer,  or  as  un-  personal  right  and  liability  in  similar 

concerned  in  the  sale  at  all,  where  oases,  see  Humfrey  v.  Dale,  7  E.  &  B. 

he  had  indulged  in  making  the  note  266 ;  Fleet  v.  Murton,  L.  R.  7  Q.  B. 

on  his  book.     Conflicting  evidence  on  127  ;  MoUett  v.  Robinson,  L.  R.  5 

such  a  point  of  authority  may  go  to  C.  P.  648 ;  L.  R.  7  C.  P.  84. 

the  jury.     118  Mass.  107.  2  29  Car.  II.  c.  23,  §  4. 

1  Sharman  v.  Brandt,  L.  R.  6  Q.  B.  »  Supra,  §§  204,  492. 
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to  a  third  party,  upon  the  understanding  that  the  latter 
would  in  consideration  of  the  sale  pay  the  debt  of  H.  to  F., 
it  was  held  that  the  sale  was  a  good  and  sufficient  considera- 
tion for  the  promise,  that  it  was  not  such  a  collateral  under- 
taking as  the  statute  requires  to  be  expressed  in  writing,  and 
that  F.  might  sue  thereon  in  his  own  name.^ 

If  any  credit  is  given  to  the  person  to  whom  goods  are 
delivered,  the  promise  of  another  to  pay  for  them  is  col- 
lateral and  within  the  statute ;  otherwise,  however,  if  the 
sole  credit  be  given  to  the  latter,  while  delivery  is  made 
to  the  former.  2 

§  510.  The  Same  Subject ;  Agreement  not  to  be  performed 
within  a.  Year.  —  A  warranty  in  a  sale  of  young  fruit-trees,  to 
be  planted  in  an  orchard  for  the  purpose  of  raising  fruit  for 
the  market,  that  the  trees  are  really  harvest-apple  trees,  and 
that  they  will  produce  early  harvest-apples,  is  construed  to 
mean  a  present  warranty  that  the  trees  are  such  as  they  are 
represented  to  be,  and  true  articles  of  the  kind,  rather  than 
a  future  warranty.^  But  if  this  were  strictly  a  future  war- 
ranty, the  contract  ought  probably  to  be  in  writing,  in  com- 
pliance with  the  4th  section,  should  it  appear  that  in  the 
course  of  nature  the  trees  would  not  yield  the  fruit  within 
a  year  from  the  date  of  sale.* 

The  rule  is,  that  at  all  events,  if  an  executory  promise  be 
capable  of  entire  performance  within  one  year,  it  is  not  within 
the  statute ;  and  this  doctrine  has  been  invoked  as  to  the 
sale  of  certain  patent  rights.^ 

1  Flanagan  v.  Hutchinson,  47  Mo.  *  Gregory  v.  Underbill,  6  Lea,  207. 
237.  And  see  auction  sales,  infra,  *  See  Blakeney  v.  Goode,  30  Ohio 
c.  18.  St.   350 ;    Somerby    v.   Buntin,   118 

2  Bugbee  «.  Kendricken,  130  Mass.  Mass.  279.  But  cf.  Packet  Co.  v. 
437.  Stiles,  5  WaU.  580. 

»  See  supra,  §  332. 
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CHAPTER  XII. 

seller's   remedies   by  PERSONAL  ACTION. 

§  511.  Seller's  Remedies  for  Buyer's  Breach ;  Subject  classi- 
fied. —  When  a  contract  of  sale  is  broken  by  either  party,  the 
question  becomes,  as  to  the  other,  one  of  remedy.  Let  us, 
for  the  present,  consider  the  seller's  remedies  in  case  of  the 
buyer's  breach;  reserving  the  buyer's  remedies  under  the 
reverse  state  of  things  for  a  future  chapter.  The  seller's 
remedies  may  be  of  two  kinds  :  I.  By  personal  action  against 
the  buyer.     II.    By  proceedings  against  the  goods. 

§  512.  Personal  Action  to  be  here  considered.  —  I.  The  pres- 
ent chapter  relates  to  personal  actions  against  the  buyer. 
And  here,  as  elsewhere,  in  dealing  with  remedies,  it  is 
important  to  distinguish  between  cases  (1st)  where  the 
property  transfer  has  not  fully  taken  place,  and  (2d)  where 
such  transfer  has  fully  taken  place. 

§  513.  Personal  Action  for  Damages  -where  Property  has 
not  been  fully  transferred.  —  (1st.)  Where  the  property  trans- 
fer has  not  fully  taken  place,  and  the  property  and  posses- 
sion of  the  goods  remain  stiU  in  the  seller,  so  that  he  can 
sufEer  no  loss  of  identical  subject-matter,  his  remedy  becomes 
reduced  to  a  question  of  damage  sustained  in  consequence  of 
the  buyer's  delinquency.^  For  though,  theoretically  speak- 
ing, equity  might  perhaps  be  invoked  to  enforce  specific 
performance  of  the  contract,  this  course  seems  never  to  be 
taken  by  a  seller  in  practice ;  and  most  probably  because 
damages  at  law  will  usually  afford  him  an  adequate  com- 
pensation.2  The  damage  which  the  seller  actually  sustains 
under  these  circumstances,  and  that  for  which  the  law  will 
compensate  him,  is,  in  general,  the  difference  between  the 

1  Benj.  Sales,  bk.  5,  pt.  1,  o.  1,  §  1 ;  2  gee  2   Kent,   487  ;    Kindersley, 

Story  Sales,  §§  433,  438.  V.  C. ,  in  Falcke  v.  Gray,  4  Drew.  668. 
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contract  price  and  tlie  market  price  of  the  goods  at  the 
time  and  place  of  breach  and  rightful  fulfilment ;  for  since 
the  seller  may  at  once  sell  the  goods  to  another  and  get 
the  current  price,  if  he  does  not  elect  to  keep  them  to  him- 
self, this  measures  his  real  loss  on  the  broken  contract  with 
substantial  accuracy.  The  rule  is  constantly  applied  in  the 
courts  of  Great  Britain  and  the  United  States.^ 

This  cause  of  action  is  based  naturally  upon  the  buyer's 
prevention  of  a  complete  performance  of  the  sale  contract. 
But  so  long  as  this  prevention  applies,  and  the  seller's  prop- 
erty in  the  goods  has  not  been  diverted,  the  actual  physical 
completeness  of  the  goods  suits  best  this  rule  of  dam- 
ages, whose  main  object  is  simply  to  indemnify  the  injured 
party. 

§  514.  The  Same  Subject;  General  Rule  as  to  Damages, — 
The  fundamental  principle  here  involved  is,  as  in  all  anal- 
ogous cases  where  damages  are  to  be  computed,  that  the 
injured  party  shall  be  indemnified  for  whatever  loss  follows 
immediately  and  necessarily  as  the  consequence  of  the  delin- 
quent party's  misconduct,  according  to  the  spirit  and  intent 
of  the  contract ;  no  more  and  no  less.  To  apply  the  princi- 
ple with  exact  uniformity  would  be  impossible.  "I  think," 
says  Cockburn,  C.  J.,  "  that  the  nearest  approach  to  anything 
like  a  fixed  rule  is  this :  That  to  entitle  a  person  to  dam- 
ages by  reason  of  a  breach  of  contract,  the  injury  for  which 
compensation  is  asked  should  be  one  that  may  be  fairly 
taken  to  have  been  contemplated  by  the  parties  as  the 
possible  result  of  the  breach  of  contract."^  Hence  is  it 
that  the  seller's  damages  for  non-acceptance  of  the  goods 
and  non-payment  of  price  may  embrace  additional  items. 
Thus,  the  reasonable  cost  and  charges  incidental  to  resell- 

1  Barrow  v.  Arnand,  8  Q.  B.  604  ;  Bement   v.   Smith,   15  Wend.   493  ; 

Story  Sales,  §§  314,  435,  436 ;   Had-  Chapman  v.  Ingram,  30  Wis.  290 ; 

ley  V.  Baxendale,  9  Ex.  841 ;  Hobbs  Northrup  v.  Cooli,  39  Mo.  202 ;  Fell 

V.  London,  &c.  R.  K.  Co.,  L.  E.  10  v.  MuUer,  78  Ind.  507 ;  50  Ind.  303  ; 

Q.  B.    Ill ;    Hosmer   v.   Wilson,   7  Haskell    v.   McHenry,   4    Cal.   411 ; 

Mich.  294 ;  McNaught  v.  Dodson,  49  Williams  v.  Jones,  1  Bush,  621. 
HI.  446 ;  Haines  v.  Tucker,  50  N.  H.  ^  Hobbs  v.  London,  &o.  K.  R.  Co., 

307  ;  Allen  v.  Jarvis,  20  Conn.  38 ;  L.  R.  10  Q.  B.  111. 
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ing  in  the  market  should  always  be  reimbursed  as  part  of 
the  seller's  damages.^  So  should  the  charges  and  costs 
which  properly  accompanied  the  seller's  demand  for  his 
price  under  the  original  bargain ;  likewise  damages  by  way 
of  interest  for  delay  in  obtaining  his  dues.^ 

The  manufacture  of  goods  to  order,  too,  may  involve  the 
seller  in  special  losses  as  a  direct  consequence  of  the  buyer's 
refusal  to  abide  by  the  contract.  Where,  for  instance,  one 
had  contracted  for  a  large  quantity  of  leather  hose  of  a  cer- 
tain pattern  and  for  a  special  purpose,  and  refused  to  take 
it,  the  manufacturer  was  permitted  to  show,  for  the  purpose 
of  computing  damages,  that  he  had  on  hand  a  large  amount 
of  leather  cut  to  the  exact  size  required  by  the  contract; 
that  there  was  no  sale  in  the  market  for  such  hose;  and 
that  consequently,  on  the  buyer's  refusal  to  take  it,  he  was 
compelled  to  cut  it  down  to  a  smaller  size  which  could  be 
sold,  and  that  this  involved  a  large  loss  of  leather,  as  well 
as  labor. ^  And,  in  general,  one  who  is  prevented  by  the 
ordering  party's  fault  from  finishing  what  he  is  supplying 
to  order,  should  be  allowed  such  damages  as  will  place  him 
where  he  would  have  been  had  he  been  allowed  to  complete 
the  contract ;  *  or,  in  other  words,  give  him  the  probable 
profits  of  his  undertaking. 

§  515.  The  Same  Subject;  ceasing  to  supply  after  Contract 
is  broken.  —  Where  the  buyer  gives  distinct  notice  to  one 
who  is  manufacturing  or  supplying  articles  according  to 
contract  that  he  will  receive  no  more,  and  countermands 
the  bargain,  the  other  party  may  treat  the  contract  as 
rescinded  concerning  that  portion  which  still  remains  unde- 
livered: he  need  not  go  on  making  and  supplying.  Nor, 
indeed,  would  it  be  prudent  to  thus  increase  the  hazard 
of  expense  to  the  buyer,  without  benefiting  himself.  For 
subsequent  damages  he  would  be  properly  entitled  to  the 
difference  between  the  agreed  price  and  the  estimated  cost 

1  story  Sales,  §  436.  *  See  Benj.  Sales,  bk.  5,  pt.  1,  c.  1, 

2  See  Okey,  J.,  in  Cullen  v.  Bimm,  §  1 ;  Cort  v.  Ambergate  E.  R.  Co., 
37  Ohio  St.  236.  17  Q.  B.  127  ;  Frost  v.  Knight,  L.  B. 

8  Chicago  V.  Greer,  9  Wall,  726.  6  Ex.  322  ;  L.  R.  7  Ex.  111. 
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to  procure  and  deliver  at  tlie  times  and  places  agreed  upon.^ 
He  cannot  safely  go  on  making  or  procuring  the  articles, 
and  then  recover  for  loss  sustained  by  their  exposure  to 
injury.2 

Where  one  orders  something  made  or  procured,  and  then 
countermands  the  order  in  advance,  breaking  his  engage- 
ment, the  manufacturer  or  dealer  may  sue  at  once  without 
making  or  tendering  the  thing,  and  recover  damages  accord- 
ingly.2  In  so  simple  a  case  any  stipulated  time  of  credit  is 
immaterial.  But  whether  a  period  fixed  for  credit,  under 
successive  deliveries,  can  be  disregarded  upon  refusal  of  the 
residue  is  another  question.* 

516.  The  Same  Subject ;  Duty  as  to  disposing  of  Goods 
refused  by  the  Buyer.  —  The  seller  is  sometimes  said  to  be 
the  agent  or  trustee  of  the  buyer  in  disposing  of  the  goods 
left  on  his  hands  complete  or  incomplete  by  the  latter's 
breach  of  the  bargain.  Whether  this  be  strictly  true  or 
no,  the  seller  is  certainly  bound  in  all  respects  to  act  with 
reasonable  prudence  and  diligence,  and  not  recklessly ;  mind- 
ful of  the  buyer's  interests  so  far  as  consists  with  the  enforce- 
ment of  his  own  rights,  if  the  goods  are  worth  anything.^ 
If  the  buyer  unreasonably  refuse  to  accept  goods  which  are 
quickly  perishable,  the  seller  ought  not  to  allow  them  to  be 
spoiled  in  his  own  hands,  but  should  sell  them  quickly,  so  as 
to  hold  the  buyer  liable  for  the  true  difference  between  the 
price  brought  and  the  price  agreed  upon.^  Here,  as  else- 
where, timely  notice  to  the  buyer  of  his  intended  acts  at 
every  step  is  fair  and  judicious,  and  fixes  the  defaulting 

1  Cort  V.  Ambergate  R.  R.  Co.,  17  the  proper  profits  under  the  contract. 

Q.  B.  127  ;  Clement,  &c.  Man.  Co.  v.  Eokenrode  v.  Chemical  Co.,  55  Md. 

Meserole,  107  Mass.  362 ;   Haines  v.  51. 

Tucker,  50  N.  H.  307  ;  Bartholomew  *  See  Wayne  v.  Merwood,  46  L.  J. 

V.  Marwick,  15  C.  B.  n.  s.  711 ;  Dan-  Q.  B.  746.  e 

forth  V.  Walker,  40  Vt.  257.     And  ^  gee  New  York  rule,  post,  §  522. 

see  supra,  §  285 ;  64  Fed.  569.  «  Story  Sales,  §  314 ;  Danforth  v. 

"  Danforth  v.  Walker,  supra.  Walker,    40  Vt.  257  ;    Brownlee  v. 

'  In  such  a  case  the  measure  of  Bolton,    44    Mich.    218 ;    Ullmann 

damages  is  the  difference  between  v.  Kent,  60  111.  271 ;  and  poet,  c.  13, 

the  cost  of  making  or  procuring  the  as  to  re-sale, 
thing  and  the  contract  price ;   i.e. 
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party's  liability  more  completely ;  though,  in  case  of  posi- 
tive delinquency  on  the  other  side,  not  strictly  requisite, 
especially  if  the  emergency  be  pressing.^ 

Whether  a  purchase  by  the  seller  at  his  own  sale  of  the 
thing  would  be  void,  or  only  at  the  buyer's  instance  void- 
able, is  not  clearly  settled ;  but,  in  the  absence  of  statutory 
direction,  it  would  appear  to  be  merely  voidable  in  modern 
practice  ;  nor  will  a  technical  breach  in  these  respects  be 
readily  allowed  to  defeat  the  seller's  substantial  claim  of 
indemnity.^ 

§   517.    The    Same    Subject;    Standeurd    of    Damages,    etc 

Where  no  price  was  definitely  fixed,  the  usual  market 
price  becomes  the  standard  in  estimating  damages  under 
the  rule,  to  which  incidental  expenses  may  be  added  as  in 
other  cases ;  and  it  would,  of  course,  be  unjust  to  require 
the  seller  to  take  less  than  this  where  no  definite  stipula- 
tion to  that  effect  had  been  entered  into.^  The  time  to 
which  reference  is  made  for  computing  a  market  rate  in 
estimating  damages  is  the  time  when  the  goods  were  to 
have  been  delivered  and  received  under  the  contract;  not 
any  earlier  time  at  which  the  seller  may  have  received 
notice  of  the  buyer's  intention  to  refuse  them.*  And  as  to 
the  place  for  computing  the  market  value,  this  is  the  place 
of  agreed  delivery  and  receipt ;  and  the  seller  has  no  right 
to  take  the  refused  goods  to  another  and  distant  market, 
sell  them  there  at  a  loss,  and  then  expect  to  recover  the 
difference  between  the  contract  price  and  the  proceeds  of 
such  sale, — not  even  with  the  deduction  of  his  transporta- 
tion charges.^ 

1  Story  Sales,  §§  435,  436 ;  XJll-  sale ;  Marsh  v.  Whitmore,  21  Wall, 
mann  v.  Kent,  60  111.  271.  But  see  178 ;  Cullen  v.  Bimm,  37  Ohio  St. 
post,  §  522.    Where  the  purchaser     236. 

is  to  name  the  place  of  delivery  under  '  Althouse  v.  Alvord,  28  Wis.  577. 

the  contract,   it  is  enough  for  the  *  Phillpotts  v.  Evans,  5  M.  &  W. 

seller,  before  suit,  to  offer  to  deliver ;  475  ;  Benj.  Sales,  bk.  5,  pt.  1,  c.  1, 

he  stands  in  the  position  of  readiness  §  1 ;  Boorman  v.  Nash,  9  B.  &  C. 

to  perform,  and  consequently  may  145  ;  Clement,  &c.  Man.  Co.  ■».  Mes- 

sue.    Hunter  v.  Wetsell,  84  N.  Y.  erole,  107  Mass.  362 ;   Brownlee  v. 

549  ;  supra,  §  386.  Bolton,  44  Mich.  218. 

2  See  post,  §  522 ;  o.  13,  as  to  re-  *  Chapman  v.  Ingram,  30  Wis.  290. 
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If  there  be  no  fixed  market  price  for  the  article  at  the 
time  and  place  of  delivery,  the  seller  may  prove  his  actual 
damage  in  some  other  way.^ 

§  518.  Rule  where  Buyer  dies  or  becomes  Bankrupt  or 
Insolvent  before  Delivery.  —  Where  the  buyer  dies  or  becomes 
bankrupt  or  insolvent  before  delivery,  the  contract  of  sale  is 
not  necessarily  rescinded ;  but  his  legal  representatives  have 
the  right  to  adopt  the  bargain  with  its  incidental  advantages 
and  disadvantages.^  This  will  not,  of  course,  prevent  the 
seller  from  using  the  proper  precautions  to  avoid  parting 
with  his  property  before  the  price  is  paid  or  secured ;  and  it 
is  held,  that,  if  goods  are  deliverable  by  successive  instal- 
ments, the  assignee  or  trustee  of  a  bankrupt  buyer  can- 
not adopt  the  contract  so  as  to  claim  further  deliveries 
without  paying  the  price  of  what  was  delivered  prior  to 
the  bankruptcy.^ 

The  latest  judicial  inclination  is,  furthermore,  in  England, 
at  least,  to  regard  the  buyer's  notice  of  his  insolvency  as  so 
far  an  abandonment  or  repudiation  of  the  contract,  that 
unless  the  assignee  or  trustee  elects  to  complete  the  con- 
tract sale  by  paying  cash  within  a  reasonable  time,  the 
seller  may  prove  against  the  bankrupt  or  insolvent  estate 
for  damages  resulting  from  the  breach.*  But  such  is  not  the 
rule  necessarily  in  this  country :  and  some  States  maintain 
still  that  the  buyer's  insolvency  does  not  necessarily  amount 
to  rescission  or  a  breach  of  contract,  but  simply  relieves  the 
seller  from  credit  stipulations,  and  entitles  him  to  insist  upon 
cash  on  delivery. ^ 

§  519.  Miscellaneous  Points  as  to  Damages.  —  As  the  com- 
putation of  damages  is  tested  by  the  market  value,  the  result 
would  be  the  same  whether  the  seller  re-sold  the  goods,  or 

iMcCormickt).  Hamilton,  2.3  Gratt.  ^  Chalmers,  Ex  parte,  L.  R.  8  Ch. 

561 ;  §  514.  289 ;  Hears  v.  Waples,  3  Houst.  581; 

2  Boorman  v.  Nash,  9  B.  &  C.  145.      2  Low.  252  ;  next  c. 
Semble,  the  same  privilege  applies  to  *  Stapleton,  Ex  parte,  10  Ch.  D. 

a  sub-purchaser  from    such  buyer.      586  ;  Morgan  v.  Bain,  L.  R.  10  C.  P. 
Stapleton,  Ex  parte,  10  Ch.  D.  586,      15. 

590.  ^  Pardee  v.  Kanady,  100  N.  Y.  121, 

126  ;  91  N.  Y.  153. 
VOL.  11.  37  577 
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retained  them,  as  he  might  do,  at  their  market  valuation ;  or, 
if  he  re-sold,  whether  the  sale  was  by.  auction  or  by  private 
sale,  provided  the  sale  were  in  good  faith  and  sufficiently 
advantageous.^  As  to  the  right  of  thus  selling  over,  it 
makes  no  essential  difference  whether  the  goods  be  of  a 
perishable  nature  or  not,  since  all  market  values  of  com- 
modities are  subject  to  sudden  fluctuation  and  change :  it 
is  only  that  the  responsibility  of  delaying  is  greater,  on  his 
part,  where  there  must.be  of  necessity  a  speedy  depression 
in  the  market  value  of  that  which  is  on  his  hands. ^  In  any 
case,  the  suit  here  brought  is  a  special  action  for  damages, 
and  not  an  action  upon  a  general  count  for  goods  sold  and 
delivered.* 

If  the  price  was  payable  wholly  or  partly  in  other  goods, 
the  rule  of  damages  and  the  seller's  course  of  procedure  must 
be  adapted  to  the  situation.  It  has  been  held,  in  a  case  where 
the  seller  agreed  to  take  a  certain  commodity  in  payment,  to 
be  delivered  at  a  specified  time,  and  the  buyer  failed  to  de- 
liver as  agreed,  that  the  buyer  was  liable  to  pay  the  highest 
market  value  of  such  commodity  from  the  time  of  breach 
to  the  day  of  trial.*  The  foundation  of  such  a  rule  is  the 
impossibility  of  measuring  the  precise  loss  to  the  seller  in 
absence  of  a  standard;  in  which  case  the  legal  presumption 
is  in  favor  of  a  maximum  loss,  and  the  buyer,  who  was  alone 
to  blame,  takes  the  worst  consequences  of  his  delinquency.^ 

As  to  compelling  a  seller  who  is  once  absolved  from  per- 
formance by  the  buyer's  delinquency,  to  make  a  subsequent 
delivery,  the  general  rule  is,  that  if  such  pressure  was 
brought  to  bear  upon  the  seller  as  would  make  the  renewal 
of  the  contract  void,  as  being  obtained  by  duress,  then  there 
is  no  contract,  and  the  buyer's  proceeding  is  a  tort  for  which 

1  Story  Sales,  §  436.  suitable  tribunal  for  the  redress  of 

2  lb.,  §437.  private  parties  with  whom   it  may 

*  lb.  contract,  —  as  in  case  of  the  United 

*  Brasher  V.Davidson,  81  Tex.  190;  States  Court  of  Claims, — an  action 
Story  Sales,  §  445.  may  be  brought  by  a  government 

5  See  Cummings  v.  Dudley,  60  Cal.  contractor  to  recover  damages   for 

383.  its  refusal  to  receive  and  pay  for  what 

Where  government  establishes  a  it  has  agreed  to  purchase.    But  the 
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he  may  be  personally  liable  ;  but  that,  if  the  seller's  consent 
is  voluntary,  then  the  contract  to  which  he  thus  assents  is 
binding,  and  must  control  the  case  ;  and  that  from  whatever 
motive  the  seller  may  afterwards  consent  to  renew  the  origi- 
nal agreement,  and  proceed  to  its  fulfilment,  its  terms  are  the 
same.^ 

§  520.  Rule  of  Damages  'where  the  Goods  are  worth  all  or 
more  than  the  Price ;  where  they  are  'Worthless,  etc.  —  If  the 
market  value  prove  precisely  the  same  as  the  contract  price, 
the  seller  gets  nominal  damages  only  for  the  breach ;  and,  if 
the  market  value  be  shown  to  considerably  exceed  the  price, 
it  is  doubtful  whether  the  buyer,  who  was  foolish  enough  to 
break  the  contract,  can  interpose  a  claim  for  the  excess ;  but 
if  the  article  be  of  such  a  character,  or  the  circumstances 
attending  the  case  so  peculiar,  that  the  thing  is  absolutely 
worthless  on  the  seller's  hands,  the  seller  will  recover  the 
whole  price.  2  The  seller  ought  to  be  put  in  statu  quo  as  far 
as  possible ;  and  it  may  sometimes  be  for  his  advantage  to 
elect  to  keep  the  chattel  as  his  own  on  the  buyer's  default, 
bringing  no  suit  at  all  under  the  contract,  or  suing  on  the 
basis  of  its  present  market  value,  and  watching  his  chance 
for  a  later  enlianeement.^ 

§  521.  Special  lixceptions  to  the  Riile  of  computing  at  Market 
Value,  etc.  —  Special  cases  may  arise  which  exempt  the  seller 
from  accounting  for  the  market  value  of  his  goods  in  the 
computation  of  damages.*  Several  American  decisions  are 
in  point;  as  in  the  case  of  stock  which  was  worthless  to 
the   seller  because  already  transferred.^     The  rule  is  thus 

government  is  not  thereby  rendered  *  Dunlop  v.  Grote,  2  Car.  &  K.  15.3 ; 
liable  on  an  implied  assumpsit  for  the  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  1. 
torts  of  its  officer,  committed  while  *  Thompson  v.  Alger,  12  Met.  428. 
In  its  service,  though  apparently  for  Cf.  Rand  v.  White  Mountains  Rail- 
its  benefit.  Gibbons  v.  United  States,  road,  40  N.  H.  79.  And  see  Bement 
8  Wall.  269.  v.  Smith,  15  Wend.  493  ;  Ballentine 

1  Miller,  J.,  in  Gibbons  v.  United  v.  Robinson,  46  Penn.  St.  177  ;  Story 
States,  supra.  Sales,  §  314 ;   Gordon  v.  Norris,  49 

2  See  Sedgw.  Damages,  5th  ed.  N.  H.  383 ;  Sedgw.  Damages,  5th  ed. 
312  ;  Allen  v.  Jarvis,  20  Conn.  38.  312  ;  Allen  v.  Jarvis,  20  Conn.  38. 
See  §  521.  Eor  the  rule  similarly  applied  in  stock 

*  See  post,  §  622 ;  60  N.  Y.  627.         transactions  where  stock  is  tendered 
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stated  by  Sargent,  J.,  in  Grordon  t.  Norris :  ^  "  In  a  large  class 
of  cases,  .  .  .  where  the  plaintiff  has  made  surgical  instru- 
ments of  a  particular  kind,  and  according  to  order,  for  the 
defendant  who  had  patented  the  same,  and  which  would  of 
course  be  worthless  in  the  hands  of  the  plaintiff,  or  where  a 
tailor  had  made  a  suit  of  clothes  to  order,  of  a  particular 
description,  and  for  a  particular  measure,  or  a  shoemaker 
had  made  boots  or  shoes  to  order,  of  a  particular  size  and 
pattern,  or  the  carriage-maker  had  made  a  carriage  in  the 
same  way,  of  a  particular  style  and  pattern,  or  the  artist  has 
painted  the  portrait  of  an  individual  to  order,  or  an  engineer 
has  constructed  an  engine  according  to  order  for  a  particular 
use,  etc.,  though  the  mechanic  or  artist  may  sell  the  goods, 
if  he  choose,  and  recover  of  the  defendant  the  difference 
between  the  contract  price,  and  the  price  for  which  the 
article  was  sold,  yet  it  is  held  that  he  may  if  he  choose, 
when  he  has  fully  performed  his  part  of  the  contract  and 
tendered  the  article  thus  manufactured  to  the  defendant, 
or  offered  it  at  the  place  appointed,  recover  the  full  value 
of  the  article,  and  leave  the  defendant  to  sell  or  use  or  dis- 
pose of  the  article  at  his  pleasure ;  and  for  the  reason,  in 
addition  to  that  already  stated,'*  that  the  article  thus  manu- 
factured for  a  particular  person,  or  according  to  a  particular 
pattern,  or  for  a  particular  use,  may  be  of  comparatively 
little  value  to  anybody  else,  or  for  any  other  use  or  purpose ; 
but  this  class  of  cases  are  recognized  as  exceptions  to  the 
general  rule,  which  is  to  be  applied  in  the  sale  of  ordinary 
goods  or  merchandise  which  have  a  fixed  market  value." 

To  this  lucid  exposition  it  should  be  added,  that  other  con- 
siderations operate  in  favor  of  this  class  of  exceptions  :  such 
as  the  care  and  annoyance  to  which  a  seller  is  exposed  who 
has  the  burden  of  either  forcing  mto  the  market  at  once  an 
article  which  requires  time  and  special  opportunity  for  dis- 
posal at  a  fair  valuation,  or  else  of  watching  and  waiting  for 

under  the  contract,  see  Pearson  v.  ^  Referring  to  the  fact  of  its  being 

Mason,  120  Mass.  53 ;  Thorndike  v.  rather  a  contract  to  make  something 

Locke,  98  Mass.  340.  to  order  than  to  supply  goods  already 

1  Gordon  v.  Norris,  49  N.  H.  883.  existing. 
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customers  who  may  never  appear ;  also  the  possible  hope 
that  the  buyer  may  finally  conclude  to  take  what  ought  to 
be  worth  more  to  him  than  to  any  one  else ;  and  the  likeli- 
hood, moreover,  that  the  property  is  not  of  a  character  to 
perish  or  deteriorate  meanwhile.  The  reason  of  the  excep- 
tion, on  the  whole,  then,  appears  to  be,  the  parties'  mutual 
interest  in  averting  the  sacrifice  of  an  article  not  in  general 
market  demand,  and  yet  of  much  use  to  special  individuals, 
on  the  one  hand,  and  the  injustice,  on  the  other,  of  requiring 
the  seller,  rather  than  the  delinquent  buyer,  to  make  an  ad- 
vantageous re-sale ;  and  in  this  lies,  we  conceive,  the  proper 
limitation  of  the  exception.^  Wherever  the  article,  in  fact, 
has  no  ascertainable  market  value,  such  special  circumstances 
permit  of  a  recovery  by  the  seller  for  the  whole  contract  price, 
leaving  the  buyer  to  take  or  dispose  of  his  own  goods  as  he 
may.  2 

§  522.  Choice  of  Remedies  for  Breach  in  Local  Practice.  — 
But  in  New  York  the  seller's  privileges  in  case  of  the  buyer's 
non-acceptance  are  more  broadly  announced ;  and  his  remedy 
to  sue  for  and  recover  the  whole  contract  price,  leaving  the 
buyer  to  sell  the  thing  as  he  can,  is  put  as  available,  not  by 
way  of  exception,  but  as  a  general  alternative.  The  seller, 
in  any  case,  is  thus  given  the  choice  between  these  three 
remedies  :  (1st.)  To  sell  the  thing  on  behalf  of  the  purchaser 
upon  notice,  and  recover  the  difference  between  the  contract 
price  and  that  realized  on  the  sale.  (2d.)  To  retain  the  thing 
as  his  own,  and  recover  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  delivery. 
(3d.)  To  hold  the  property  for  the  purchaser,  and  recover  of 

1  On  this  principle,  the  refusal  of  fulfilling  the  contract   on  his  part, 

a  buyer  to  accept  a  water-wheel  manu-  lb. 

factured  to  order,  was  held  to  justify  ^  Nor  do  the  latest  cases  incline  to 

the  manufacturer  in  suing  for  the  full  debar  the  seller  from  recovering  his 

contract  price,  in  Bookwalter  B.Clark,  full  contract  price,  where  the  goods 

10  Fed.  Kep.  793.    In  such  a  case,  thus  left  ou  his  hands  accidentally 

observed  the  court,  it  seems  more  just  perish,  while  he  took  good  care  of 

and  equitable  that  the  loss  and  incon-  them,  and  the    buyer  remained  in 

venience  of  having  such  a  cumbrous  default.     Central   Co.  v.  Moore,   76 

article  left  on  hand  for  sale  should  Wis.  170. 
fall  upon  the  party  who  is  in  fault  in 

581 


§  523        SALES  OP  PEESONAL  PEOPEETY.     [PAKT  VI. 

him  the  entire  purchase-money.  ^  If  he  elects  this  last  remedy, 
he  holds  the  property  as  a  sort  of  trustee  for  the  defaulting 
buyer,2  but  apparently  with  very  little  obligation  to  regard 
such  buyer's  interest ;  ^  and  we  may  well  suppose,  not  only 
that  he  is  obliged  to  give  it  up  upon  receiving  payment  of 
the  proper  price  afterwards,  but  likewise  that  he  should 
do  nothing  towards  obstructing  the  buyer  in  disposiftg  of 
the  thin^  to  some  third  party  under  these  untoward  circum- 
stances ;  for  the  law  will  not  allow  even  the  delinquent  party 
to  a  contract  to  be  recklessly  exposed  by  the  other  to  a  loss 
greater  than  naturally  results  from  the  breach. 

So,  too,  in  certain  other  States,  is  the  seller  permitted  to 
elect  among  at  least  two  remedies  in  such  cases  :  he  may 
treat  the  thing  as  his  own,  and,  if  its  market  value  at  the 
time  of  the  breach  is  less  than  the  contract  price,  sue  to 
recover  the  difference  ;  or  sell  the  thing  and  sue  to  recover 
the  deficiency  between  the  market  price  and  that  promised 
under  the  contract.* 

§  523.  Rule  under  a  Part  Delivery.  —  The  seller  should  not 
be  allowed  to  gain  instead  of  losing  by  the  buyer's  default ; 
and  if  suit  is  brought  upon  a  contract  for  the  sale  and  deliv- 
ery of  goods,  where  only  a  portion  of  the  goods  have  been 
delivered  and  part  payment  has  been  made,  and  the  buyer 

1  Dustan  v.  Mc  Andrew,  44  N.  T.  As  to  computing  damages  as  of  time 

72 ;  Hayden  v.  Demets,  53  N.  T.  526 ;  of  default  in  such  case,  see  44  Mich. 

Hunter  v.  Wetsell,  84  N.  Y.  549.    But  218. 

the  seller  is  put  to  his  election,  once  *  Cullen  v.  Bimm,  37  Ohio  St.  236. 
and  for  all,  between  these  remedies.  See  next  c.  as  to  re-sale.  In  Illinois 
Westfall  V.  Peacock,  63  Barb.  209.  If  he  may  hold  the  goods  for  the  pur- 
he  elects  to  retain  (2d  alternative)  he  chaser,  at  his  election.  Bagley  v. 
may  sell  it  later  for  all  he  can,  and  Findlay,  82  HI.  524.  See  also  Haines 
the  profit  will  not  affect  his  right  of  v.  Tucker,  50  N.  H.  307 ;  Girard  v. 
recovery.    60  N.  Y.  627.  Taggart,  5  S.  &  E.  19 ;  Eosenbaums 

"  See  Church,  C.  J.,  in  Hayden  v.  v.  Weeden,  18  Gratt.  785 ;  Holland  v. 

Demets,  sMpj-a.  •  Eea,  48  Mich.  218 ;  Cook  c.Brandeis, 

'  To  use  the  latest  judicial,  expres-  3  Met.  (Ky.)  555 ;  Bagley  v.  Findlay, 

sion,  the  seller  thus  "abandons"  the  82  111.  524  ;  Putnam  v.  Glidden,  159 

property  and  treats  it  as  the  buyer's,  Mass.  47.    Where  the  seller  elects  to 

suing  the  latter  party ;  andeven  though  keep  the  thing  for  the  defaulting  pur- 

the  goods  be  perishable  (hops,  for  in-  chaser  and  sue  for  the  entire  contract 

stance),  the  seller  is  not  bound  to  sell  price,  thei-e  is  no  implied  contract  on 

them  on  the  buyer's  account.  Hunter  such  purchaser's  part  to  pay  for  the 

V.  Wetsell,  84  N.  Y.  549,  per  Finch,  J.  expense  of  its  keep.    159  Mass.  47. 
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refuses  to  receive  and  accept  the  residue  when  tendered,  the 
seller  can  recover  only  nominal  damages,  provided  the  unde- 
livered portion  exceeds  in  value  the  unfunded  balance  of 
the  purchase  price.  But  the  delivery  of  a  portion  only  of 
the  goods  agreed  to  be  furnished  under  an  entire  contract 
may  be  so  accepted  and  appropriated  by  the  buyer  for  his 
own  benefit,  as  to  entitle  the  seller,  where  he  is  not  at  fault, 
to  recover  the  reasonable  worth  of  the  goods  delivered,  not 
exceeding  the  contract  price.^ 

One  who  delivers  a  portion  only  of  a  certain  quantity  of 
chattels  agreed  to  be  delivered  in  a  certain  time,  is  allowed, 
in  modern  practice,  to  recover  the  value  of  the  amount  de- 
livered, accepted,  and  used  for  the  buyer's  benefit,  subject 
to  a  recoupment  of  the  damages  occasioned  by  a  failure  to 
deliver  the  whole.^ 

§  524.  Rule  of  Liquidated  Damages  under  an  Agreement. — 
Parties  concerned  in  a  sale  may  agree  in  advance  as  to  the 
amount  of  damages  which  shall  be  payable  in  case  of  a 
breach;  in  which  case  the  damages  are  to  be  assessed  in 
pursuance  of  the  agreement,  notwithstanding  substantial 
damages  may  be  thereby  awarded  where  the  law  would 
have  given  merely  a  nominal  sum.^  But  penal  and  liqui- 
dated damages  under  a  contract  are  to  be  distinguished; 
and  courts  incline,  in  cases  of  doubt,  to  the  former  con- 
struction.* 

§  525.  Personal  Action  for  Price  where  Property  has  passed 
from  Seller  to  Buyer.  —  (2d.)  "Where  the  transfer  of  prop- 
erty has  fully  taken  place.  In  the  event  of  an  out-and-out 
transfer  of   title,  which  carries  property  right,  full  posses- 

1  Wilson  «.  Wagar,  26  Mich.  452.  delivered  inferior  goods,   and  then 

See  Christiancy,  C.  J.,  lb.,  as  to  the  sued  before  the   expiration  of    the 

buyer's  right  to  recoup  his  damages  time  of  credit, 

for  breach  of  tlie  contract  in  cases  of  As  to  a  buyer's  right  to  recoup 

part  performance.  And  see  Bartholo-  damages  when  sued,  see  further,  c.  15, 

mew  V.  Marwick,  15  C.  B.  n.  s.  710 ;  post. 

Avery  v.  Willson,  81  N.  Y.  341.     In  2  Zanders  v.  Putney,  58  N.  H.  358. 

Wayne's  Steam  Co.  ■».  Morewood,  46  ^  gee  Matthews  v.  Discount  Cor- 

L.  J.  Q.  B.  746,  the  buyer's  interest  poration,  L.  E.  4  C.  P.  228. 

was  regarded,  where,  under  a  con-  *  See  Jemmison  v.  Gray,  29  Iowa, 

tract  for  part  deliveries,  the  seller  637,  547. 
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sion,  and  possessory  rights,  to  the  buyer,  the  seller  cannot 
sue  in  a  special  capacity,  but  is  left  in  the  position  of  a 
mere  creditor.  Nothing  remains  but  for  him  to  sue  for 
his  price ;  attaching,  it  may  be,  on  mesne  process  or  on 
execution,  as  the  local  practice  may  permit  other  creditors 
to  do  in  actions  of  contract ;  taking  his  place  with  other 
creditors  to  obtain  a  dividend  if  the  buyer  goes  into  bank- 
ruptcy; but,  at  all  events,  with  no  better  hold  upon  the 
goods  he  has  sold  than  any  other  general  creditor  of  the 
buyer.  For  the  goods  are  now  the  buyer's,  and  part  of 
his  general  assets ;  and  rights  and  remedies  go  accordingly. 
And  herein  is  seen  the  disadvantage  of  selling  on  credit, 
and  knowingly  parting  with  one's  own  goods  before  pay- 
ment; taking  the  buyer's  promise  to  pay  in  lieu  of  the 
cash.  The  seller,  being  thus  driven  to  sue  as  for  breach 
of  a  promise  to  pay,  may  recover  in  a  personal  action  the 
price  promised ;  to  which  would  fairly  be  added  interest, 
and  the  costs  of  suit,  as  the  ordinary  limit  of  damages.^ 

§  526.  But  Rights  under  Security  remain ;  Conditional  De- 
Uvery,  etc.  —  But  such  rights  as  the  seller  may  possibly  have 
reserved  by  taking  security  for  the  price  are  still  available 
to  him,  though  from  this  point  he  is  viewed  rather  as  a  cred- 
itor than  a  seller ;  and  furthermore,  delivery  upon  a  condi- 
tion inconsistent  with  vesting  full  title  in  the  buyer,  so  long 
as  it  remains  unfulfilled,  leaves  the  seller  a  hold  and  reme- 
dies in  rem  accordingly.  The  law  of  England  and  America, 
as  we  shall  hereafter  see,  supplements  the  seller's  lien  by  the 
right  of  stoppage  in  transitu ;  ^  but  it  does  not,  like  the  civil 
law,  go  to  the  extent  of  justifying  the  seller  in  suing,  upon 
the  buyer's  default,  as  for  rescission  of  the  contract,  where 
no  such  right  had  been  expressly  reserved.^  The  possession 
acquired  by  the  buyer,  which  thus  puts  the  seller  to  his 
personal  action  for  breach,  is  a  possession  with  the  seller's 


1  Benj.  Sales,  bk.  5,  pt.  1,  o.  1,  §  2 ;  money  and  partly  in  chattels,   see 

Martindale  «.  Smith,  1   Q.  B.  395 ;  Cummings  v.  Dudley,  60  Cal.  383. 
Story  Sales,  §§  236,  441.    As  to  the  ^  Infra,  c.  14. 

proper  counts  in  an  action  where  the  '  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  2. 

price  was  to  be  payable  partly  in 
584 


CHAP.  XII.]    seller's  remedies  BY  PERSONAL  ACTION.    §  528 

consent ;  for,  of  course,  wrongful  possession,  though  peace- 
ably acquired,  before  payment,  cannot  be  set  up  to  defeat 
the  seller's  remedies  against  the  goods,  but,  on  the  contrary, 
gives  him  the  choice  to  sue  for  the  money,  or  bring  trespass.^ 

§  527.  Form  of  Action  for  Goods  sold  and  delivered. — 
Where  the  transfer  to  the  delinquent  buyer  was  completed, 
the  seller  sues  for  his  price  on  the  common  counts  for  goods 
sold  and  delivered;  not,  as  in  the  former  case,  specially  for 
their  non-acceptance.^  But  a  special  declaration  is  requisite, 
where  payment  was  to  be  wholly  or  in  part  by  bill  or  note  ; 
and,  where  the  buyer  has  given  a  bill  in  payment,  the  seller 
must,  in  absence  of  fraud,  wait  until  it  matures  before  suing 
for  his  price,  and  must  account  for  the  paper  if  dishonored.* 
So,  where  credit  was  given,  he  must  wait  until  the  time  ex- 
pires.* But  where  the  buyer  deals  fraudulently,  as  by  giving 
notice  on  a  sale  for  credit  partially  executed  that  he  will  not 
carry  it  out,  while  retaining  the  goods  sent,  the  seller  is 
permitted  to  sue  at  once  upon  such  a  state  of  affairs.^  In 
suing  for  the  price  of  goods  sold  and  delivered,  the  seller 
should  prove  delivery  or  a  tender  at  the  place  agreed,  and 
full  performance  on  his  part;  though  he  need  not  show 
acceptance  by  the  buyer.®  Under  the  strict  common-law 
practice  there  can  be  no  action  brought  as  for  goods  sold 
and  delivered,  unless  there  has  been  an  actual  delivery  of 
the  goods,  or  what,  in  point  of  law,  amounts  to  a  delivery.' 

§  528.  Action  where  Property  has  passed  but  not  Possession-, 
Lien  Advantages  to  be  considered.  —  Of  the  seller's  damages  in 

1  Riley  v.  Wheeler,  42  Vt.  528;  N.  H.  237.     So,  too,  if  a  security 

Noy  Max.  87  ;    Story  Sales,  §§  430,  were  furnished,  there  might,  semble, 

431.  be  a  right  to  enforce   the  security 

"  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  2  ;  notwithstanding  the  credit,  21  Minn. 

Story  Sales,  §  441.  374 ;  c.  16,  post;  supra,  §  626. 

s  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  2  ;  "  Nichols  v.  Morse,  100  Mass.  523. 

supra,  §  420 ;    Story  Sales,  §§  442-  And  see  McCormick  v.  Hamilton,  23 

444.  Gratt.  561 ;  supra,  §  523. 

*  lb.  ;    Keller   v.  Strasburger,  23  '  Messer  v.  Woodman,  22  N.  H. 

Hun,  625.  172,  and  cases  cited  ;    Simmons  v. 

°  Bartholomew    v.    Marwick,    15  Swift,  5  B.  &  Or.  857  ;  Hart  v.  Tyler, 

C.  B.  N.  8.  711.    Cf.  Wayne's  Steam  15  Pick.  171 ;  78  N.  Y.  300 ;  7  E.  I. 

Co.  V.  Morewood,  46  L.J.  Q.  B.  746.  582. 
And  see  Chamberlin  v.  Perkins,  55 
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the  intermediate  case,  where  the  right  of  property  with  risks 
of  ownership  has  passed  to  the  buyer  by  the  completion  of 
the  bargain,  and  yet  the  goods  remain  on  the  seller's  hands 
with  delivery  of  possession  unsurrendered,  the  books  make 
little  or  no  special  mention.  Yet  here  the  title  to  the  goods 
has  passed,  not  in  its  fullest,  but  only  in  a  partial,  sense. 
The  proper  count  would  here  be  that  of  goods  bargained  and 
sold  ;  and  the  rule  of  damages  appears  not  unlike  that  where 
goods  are  sold  and  delivered;  namely,  that  the  seller  shaU. 
recover  the  contract  price  of  the  goods.^  Once  more,  the 
giving  of  credit  and  time  for  payment  must  be  duly  re- 
garded where  the  sale  was  not  for  cash ;  ^  though  local 
practice  acts  may  permit  of  special  counts  as  for  goods  thus 
bargained  and  sold.' 

But  the  lien  advantages  which  the  seller  further  enjoys 
under  his  continued  possession  in  this  intermediate  case  may 
be  studied  in  the  succeeding  chapters. 


CHAPTER  XIII. 

seller's   GENERAL   REMEDIES   AGAINST   THE   GOODS. 

§  529.    Re-sale,  Iiien,  and  Stoppage  in  Transitu  the  Subjects 

for  Consideration.  —  The  last  chapter,  in  setting  forth  the 

1  See  Gordon  v.  Norris,  49  N.  H.  ^  Xumer  v.  Langdon,  112  Mass. 
376,  which  discusses  this  subject ;  265 ;  Dellone  v.  Hall,  47  Md.  112 ; 
Sedgw.  Damages,  5th  ed.  312  ;  Keller  v.  Strasburger,  90  N.  Y.  379. 
Thompson  v.  Alger,  12  Met.  428 ;  a  So  much  uncertainty  attends 
Ballentine  v.  Robinson,  46  Fenn.  St.  the  issue  of  a  completed  transfer  of 
177  ;  Ganson  v.  Madigan,  13  Wis.  property  in  a  chattel  from  seller  to 
67  ;  Orr  v.  Bigelow,  14  N.  Y.  556  ;  buyer,  that  it  seems  highly  desirable, 
Turner  v.  Langdon,  112  Mass.  266 ;  in  local  practice  acts,  to  permit  of 
Doremus  v.  Howard,  23  N.  J.  L.  390.  suits  by  the  seller  for  breach  of  the 
So  in  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  contract  of  sale,  with  alternative 
§  2,  the  seller's  damages  are  thus  counts  to  meet  either  theory,  when- 
stated  in  general  terms,  "where  the  ever  the  buyer  refuses  to  take  the 
property  has  passed,"  without  dis-  goods;  damages  being  awarded,  ac- 
tinguishing  between  goods  bargained  cording  to  the  circumstances,  whether 
and  sold  and  goods  sold  and  delivered,  by  way  of  contract  price  or  indem- 
See  0.  13,  where  the  seller's  reme-  nity.  See  Stearns  v.  Washburn,  7 
dies  in  rem  are  more  fully  discussed.  Gray,  187 ;  112  Mass.  265. 
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seller's  remedies  by  personal  action  against  the  delinquent 
buyer,  drew  a  distinction  between  those  cases  where  the 
property  transfer  has  been  made  and  those  where  it  has 
not.  In  pursuing  this  subject  still  further,  with  reference 
to  the  seller's  remedies  against  the  goods  where  the  title 
has  not  passed  out  of  him,  we  shall  presently  treat  (1)  of 
re-sale,  (2)  of  lien,  and  (3)  of  stoppage  in  transitu. 

§  530.  Unpaid  Seller's  Rights  as  Possessor  lArhere  Property 
has  passed.  —  But  to  speak  first  more  generally  of  the  unpaid 
seller's  rights  as  possessor  of  goods  whose  property  has 
passed  out  of  him.  We  have  perceived  that  as  a  full 
transfer  of  title  involves  the  right  of  possession  and  actual 
possession,  as  well  as  the  right  of  property ,i  so  there  may 
be  "an  intermediate  case  where  the  seller  has  sold  the  thing 
so  as  to  carry  over  the  right  of  property  to  the  buyer,  and 
yet  has  not  delivered  possession.  Now,  it  is  with  reference 
to  this  intermediate  case  —  where,  on  the  one  hand,  the 
seller  is  no  more  an  owner  with  power  to  sell  over  to  a 
new  customer,  and  yet,  on  the  other,  keeps  the  goods  in 
his  possession,  so  as  easily  to  balk  the  present  customer  of 
his  full  enjoyment  —  that  the  law  of  sales  is  in  perplexity 
as  to  remedies.  I  have  sold  you  a  specific  bale  of  cotton 
or  a  herd  of  cattle  ;  and  we  admit  that  the  loss  falls  upon 
you  if  the  bale  be  burnt  up  or  some  of  the  cattle  perish 
before  you  acquire  custody,  because  you  have  the  property 
therein.  But,  supposing  you  make  default  in  payment  be- 
fore I  part  possession,  must  I  sue  for  damages  as  my  sole 
recourse  for  redress?  Is  it  not  hard,  if,  with  the  chattels 
still  under  my  control,  I  cannot  make  them  the  means  of 
indemnifying  myself  against  loss  upon  your  breach  of  con- 
tract? Here  the  common  law  by  subtle  contrivance  man- 
ages to  help  the  seller,  who  has  substantial  justice  on  his 
side.  This  contrivance  is  the  recognition  of  a  lien  in  the 
seller  for  his  price,  so  long  as  he  does  not  part  with  the  goods; 
in  aid  of  which  comes  the  right  of  stoppage  in  transitu. 

§  531.  Nature  of  the  Lien  Right  here  conceded  to  the  Seller. 
—  This  lien  right  is  efficacious  for  most  practical  purposes. 

1  Supra,  §§  2,  3. 
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But,  as  the  theory  of  a  lien  right  is  that  the  seller  does  not 
yet  mean  to  surrender  his  possession,  there  come  the  ques- 
tions :  Does  this  lien  right  exist  ?  Or  has  the  seller  any  kind 
of  a  legal  hold  upon  the  goods  stUl  in  possession  ?  if  he  has 
once  waived  this  right,  and  subsequent  developments  make 
it  for  his  interest  to  withdraw  the  waiver,  and  insist  upon 
maintaining  his  right  in  rem.  Thus,  if  the  sale  above 
instanced  were  plainly  on  credit,  instead  of  for  cash  on 
delivery,  am  I,  as  seller,  without  a  legal  remedy  in  rem, 
because  of  my  waiver  of  a  price  down,  notwithstanding  I 
learn  that  the  buyer  has  become  insolvent  before  he  has 
taken  the  bale  of  cotton  or  the  herd  of  cattle  out  of  my 
custody  ? 

The  main  question  is  answered  favorably  to  the  unpaid 
seller ;  though,  in  practice,  numerous  difficulties  will  occur 
in  applying  a  principle  so  obviously  just.  Bayley,  J.,  ia 
1825,  stated  the  seller's  right  as  something  more  than  a 
possessory  lien.  "  The  vendor's  right  in  respect  of  his 
price,"  he  says,  "is  not  a  mere  lien  which  he  wOl  forfeit 
if  he  parts  with  the  possession,  but  grows  out  of  his  orig- 
inal ownership  and  dominion.  If  goods  are  sold  on  credit, 
and  nothing  is  agreed  on  as  to  the  time  of  delivering  the 
goods,  the  vendee  is  immediately  entitled  to  the  possession ; 
and  the  right  of  possession  and  the  right  of  property  vest  at 
once  in  him.  But  his  right  of  possession  is  not  absolute: 
it  is  liable  to  be  defeated  if  he  become  insolvent  before  he 
obtains  poslession.  If  the  seller  has  despatched  the  goods 
to  the  buyer,  and  insolvency  occur,  he  has  a  right,  in  virtue 
of  his  original  ownership,  to  stop  them  in  transitu.  Why? 
Because  the  property  is  vested  in  the  buyer,  so  as  to  sub- 
ject him  to  the  risk  of  any  accident ;  but  he  has  not  an 
indefeasible  right  to  the  possession,  and  his  insolvency, 
without  payment  of  the  price,  defeats  that  right."  ^ 

In  later  English  cases,  the  seller's  right  of  retention  has 
been  conceded,  while  the  court  inclined  against  regarding 
the  case  as  one  strictly  of  lien,  but  rather  as  something 

1  Bloxam  v.  Sanders,  4  B.  &  C.  941 ;  Bloxam  ».  Morley,  4  B.  &  C.  951. 
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analogous  to  the  seller's  right  of  stoppage  in  transitu^  But 
Lord  Campbell  emphatically  repudiated  in  the  House  of 
Lords  any  supposed  analogy  between  this  right  and  that 
of  stoppage  in  transitu.  "That  doctrine,"  he  says,  "appears 
to  me  to  have  no  more  bearing  on  this  case  than  the  doc- 
trine of  contingent  remainders ; "  and  he  proceeds  to  state, 
that,  in  his  opinion,  it  was  clearly  the  revival  of  the  lien 
which  entitled  the  vendor  to  exercise  his  right  where  the 
sale  was  made  a  waiver  of  lien,  and  the  buyer  afterwards 
proved  insolvent.^  Furthermore,  it  has  been  said  that  the 
seller's  right  to  thus  retain  the  goods  for  security  is  not 
properly  a  lien,  but  a  special  interest  growing  out  of  his 
original  ownership,  independent  of  the  actual  possession, 
and  consistent  with  the  property  being  in  the  buyer.  ^ 

§  532.  The  Same  Subject.  —  In  this  country,  where  the 
right  is  likewise  admitted,  the  ground  on  which  the  rule 
rests  has  sometimes  been  stated  still  differently.  Chief 
Justice  Shaw  was  of  the  opinion  that  the  waiver  of  a  price 
lien  is  only  a  conditional  one.  To  quote  his  own  words : 
"The  law  in  holding  that  a  vendor,  who  has  thus  given 
credit  for  goods,  waives  his  lien  for  the  price,  does  so  on  one 
implied  condition ;  which  is,  that  the  vendee  shall  keep  his 
credit  good."*  But  some  other  American  courts  appear  to 
favor  this  right  as  analogous  to  stoppage  in  transitu.^ 

The  principle,  whatever  be  its  origin  and  foundation,  to 
which  these  and  similar  cases  point,  is,  that,  so  long  as  the 
seller  keeps  actual  possession  of  the  goods,  he  may  treat 
them  as  security  for  his  price,  and  thus  avert  disaster  from 
the  buyer's  bankruptcy  or  insolvency ;  any  previous  agree- 
ment to  waive  his  usual  lien  being  presumed  to  have  con- 
templated a  continued  ability  to  pay,  on  the  buyer's  part, 
up  to  the  time  of  receiving  possession  and  a  full  title. ^ 

1  Crompton,  J.,  in  Griffiths  v.  ^  White  v.  Welsh,  38  Penn.  St. 
Perry,  1  E.  &  E.  680.  396.     And  see  Thompson  v.  Balti- 

2  McEwan  v.  Smith,  2  H.  L.  Cas.  more,  &c.  E.  K.  Co.,  28  Md.  396  ; 
309.  And  see  Benj.  Sales,  bk.  5,  pt.  Southwestern  Freight  Co.  v.  Stanard, 
1,  c.  2  ;  Story  Sales,  §  290.  44  Mo.    71  ;    Clark    v.   Draper,    19 

8  Dodsley  v.  Varley,  12  Ad.  &  E.  N.  H.  419  ;  Hull  v.  Hul),  48  Conn. 
632.  250. 

<  Arnold  v.  Delano,  4  Gush.  33.  »  See  Story  Sales,  §§  287,  398  ; 
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§  533.  Lien  Right  as  between  Unpaid  Seller  add  Insolvent 
Buyer.  —  The  nature  and  extent  of  an  unpaid  seller's  claim 
on  the  goods  he  holds,  under  the  present  circumstances, 
command  special  attention  in  the  English  courts.  We  may- 
first  view  the  controversy  as  between  the  unpaid  seller  and 
the  bankrupt  or  insolvent  buyer  or  his  assignees,  which 
is  the  simplest  case.  It  was  decided,  as  early  as  1825,  that 
the  assignees  of  an  insolvent  buyer  are  not  entitled  to  sue  in 
trover  the  unpaid  seller  who  has  the  goods  still  in  his  own 
warehouse,  notwithstanding  the  sale  was  on  credit.^  In 
1833,  Miles  v.  Gorton  affirmed  the  same  rule  as  between  the 
seller  and  the  bankrupt  buyer's  assignees,  although  the 
seller  kept  the  goods  in  his  warehouse,  by  way  of  bailment, 
at  the  charge  of  the  buyer.^  A  still  stronger  case  was 
Townley  v.  Orump,  decided  in  1836,  where  the  seller  had 
actually  given  to  the  buyer  an  invoice  describing  the  goods 
and  a  delivery  order  which  stated  distinctly,  "  We  hold  to 
your  order"  the  property  in  question,  rent  free  for  two 
months.  But,  while  giving  this  delivery  order  and  invoice, 
the  seller  took  in  return  the  buyer's  acceptance  at  three 
months,  which  became  dishonored  on  maturity  by  reason  of 
the  buyer's  insolvency  :  whereupon  the  seller,  who  was  stiU 
warehouse-keeper,  and  had  not  parted  with  the  goods, 
claimed  the  right  to  hold  them  for  the  buyer's  default. 
The  local  trade  usage  was  for  the  seller  of  goods  in  ware- 
house to  hand  a  delivery-order  to  the  buyer  by  way  of 
delivering  the  goods.  The  court  decided,  that  as  between 
the  original  seller  and  buyer  —  no  third  party's  rights  hav- 
ing intervened  —  the  former  had  not  lost  his  hold  upon  the 

Benj.  Sales,  bk.  5,  pt.  1,  o.  2.    Where  lien  arises  to  secure  the  payment  of 

one  sells  land  for  cotton  to  be  after-  purchase-money,  but  not  to  secure 

wards  delivered,  he  has  no  lien  on  the  performance  of  an  act  whose  non- 

the  Ian  d  for  performance.     The  non-  performance  would  make  a  claim  for 

delivery  creates  no  debt,  but  only  an  unliquidated  damages, 
injury  sounding  in   damages  which  i  Bloxam  v.  Sanders,  4  B.  &  C. 

equity  will  not  liquidate  and  then  941 ;  Bloxam  v.  Morley,  4  B.  &  C.  951. 
declare  a  lien  to  pay  them.     Harris  ^  Miles  v.  Gorton,  2  C.  &  M.  504 ; 

V.  Hanie,  37   Ark.  348.     It  is  here  Townley  v.  Crump,  4  Ad.  &  B.  58 ; 

observed  (speaking  more  particularly  Grice   v.   Richardson,    3   App.  Cas. 

of  liens  upon  land)  that  a  vendor's  319. 
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goods  by  the  mere  fact  of  giving  the  latter  a  delivery-order 
while  retaining  the  goods  as  custodian,  though  credit  was 
given.  ^ 

In  conformity  with  this  doctrine,  it  is  further  decided, 
that  where  the  buyer's  paper  is  dishonored  on  maturity,  and 
he  goes  into  bankruptcy,  and  the  seller  thereupon  refuses  to 
make  delivery  under  the  contract,  the  buyer's  assignees  can 
be  no  better  off  in  respect  of  damages  than  the  buyer  him- 
self would  have  been  ;  and  that  at  most  they  can  recover  no 
more  than  the  possible  difference  between  the  contract  price 
and  the  market  price,  if  the  seller  chooses  to  retain  the 
goods. ^  Nor  matters  it,  as  to  the  seller's  right  to  thus  secure 
himself,  that  the  sale  was  an  executory  contract  to  supply 
goods  instead  of  the  bargain  for  specific  chattels.^  Upon 
the  whole,  the  unpaid  seller's  remedy  against  the  goods 
remaining  in  his  custody,  be  it  in  the  capacity  of  seller  still 
or  only  of  bailee,  remains  unimpaired  until  he  makes  actual 
delivery;  and,  even  if  he  gives  a  delivery-order  upon  his 
own  warehouseman  or  bailee  who  holds  them  in  custody,  he 
may  countermand .  that  order,  notwithstanding  its  indorse- 
ment by  the  buyer,  until  such  bailee  attorns  over.* 

§  534.  The  Same  Subject.  —  The  English  Chancery  Court 
on  appeal  lately  reaffirmed  the  doctrine  of  the  unpaid  seller's 
lien  under  a  somewhat  novel  state  of  facts.  A  contract  for 
the  purchase  of  rails  stipulated  that  payment  should  be 
made  "  by  buyer's  acceptance  of  seller's  drafts  at  six  months' 
date  against  inspector's  certificate  of  approval,  and  wharfin- 
ger's certificate  of  each  500  tons  being  stacked  and  ready 

1  Townley  v.  Crump,  4  Ad.  &  E.  bound  to  do  in  performance  of  his 

58.     "It  is   impossible,"    says  Mr.  contract   before   the   buyer's   insol- 

Benjamin,  "  to  imagine  a  clearer  case  vency,  and  that  he  could  have  main- 

than  this  of  the  vendor's  agreement  tained  an  action  for  goods  sold  and 

to  change  the  character  of  his  posses-  delivered."    Benj.  Sales,  bk.  5,  pt.  1, 

sion  into  that  of  a  bailee  for  the  c.  2. 

buyer ;  but  this  sort  of  delivery  was  "  "Valpy  v.  Oakeley,  16  Q.  B.  941 ; 

not  allowed  so  to  operate  as  to  force  Griffiths  v.  Perry,  1  B.  &  E.  680. 
the  vendor  tp  give  up  the  goods  to  *  Griffiths  v.  Perry,  supra. 

the  buyer's  assignees  in  bankruptcy.  *  MoEwan  v.  Smith,  2  H.  L.  Cas. 

Yet  it  cannot  be  doubted  that  the  309. 
vendor  had   done   all  that  he  was 
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for  shipment."  Certificates  were  delivered  in  exchange  for 
the  buyer's  acceptances  of  bills:  the  seller  negotiated  the 
bills,  and  the  plaintiff  advanced  money  to  the  buyer  on  the 
faith  of  the  certificates.  The  buyer  became  insolvent,  the  ac- 
ceptances were  dishonored,  and  the  seller  claimed  to  hold  the 
rails  as  his  own.  It  was  decided  that  the  seller's  lien  was 
good,  notwithstanding  the  plaintiff's  loan  by  way  of  pledge 
to  the  buyer.  1  Here  the  question  was  one  of  legal  rights 
under  the  contract ;  and  the  case  was  to  be  tried  as  it  would 
have  been  tried  in  an  action  of  trover  at  law,  in  case  the 
purchaser,  or  the  purchaser's  assignee,  had  brought  such  an 
action.  The  plaintiff,  being  only  an  equitable  mortgagee, 
a  mortgagee  by  deposit,  could  not  have  brought  it  in  his 
own  name ;  and  therefore  the  question  was  one  of  legal 
right.  No  third  person's  rights  had  intervened.  The  bar- 
gain in  question  was  for  payment  by  a  buyer's  acceptance 
of  a  seller's  drafts.  "  Whoever  heard  of  such  a  thing  in  a 
mercantile  contract,"  says  Sir  G.  Mellish,  L.  J.,  "when  it 
is  said  that  payment  is  to  be  made  by  buyer's  acceptance  of 
seller's  drafts,  that  if  the  acceptance  was  dishonored,  the 
right  to  sue  under  the  original  contract  did  not  revive? 
.  .  .  No  doubt,  if  the  buyer  does  not  become  insolvent,  that 
is  to  say,  if  he  does  not  openly  proclaim  his  insolvency,  then 
credit  is  given  by  taking  the  bill,  and  during  the  time  that 
the  bill  is  current  there  is  no  vendor's  lien,  and  the  vendor 
is  bound  to  deliver.  But  if  the  bill  is  dishonored  before 
delivery  has  been  made,  then  the  vendor's  lien  revives ;  or 
if  the  purchaser  becomes  openly  insolvent  before  the  deliv- 
ery actually  takes  place,  then  the  law  does  not  compel  the 
vendor  to  deliver  to  an  insolvent  purchaser.  .  .  .  The  case 
is  the  simple  ordinary  case  of  a  vendor  who  has  sold  goods 
upon  credit,  and  before  the  time  has  arrived  for  the  delivery 
of  them  the  purchaser  has  become  insolvent,  and  has  given 
notice  to  all  the  world  and  to  his  creditors  that  he  is  insol- 
vent.    The  vendor  cannot  rescind  the  contract,  according 


1  Gnnn  v.  Bolokow,  L.  R.  10  Ch.  491,  reversing  the  Vice-Chancellor's  decree 
(1875). 
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to  tlie  late  decisions,  but  he  is  entitled  to  say,  I  will  not 
deliver  the  goods  until  I  get  actual  payment."  In  the  same 
case  it  was  further  held  that  it  makes  no  difference  that  the 
seller  has  negotiated  the  bills,  because  he  has  no  security  on 
the  bills,  and  there  is  no  third  party  to  them.^ 

The  doctrine  in  this  country,  though  not  developed  so 
fully,  tends  in  the  same  direction.  The  seller  of  goods  is 
held  to  have  the  right  to  refuse  or  countermand  the  final 
delivery,  if  the  buyer  prove  insolvent,  so  long  as  the  goods 
remain  in  his  possession  or  in  the  custody  of  his  agents.^ 
And  where  wood  was  marked  off  and  identified,  and  the 
purchaser  had  a  license  to  go  on  the  land  and  take  it,  but 
did  not  do  so,  the  seller,  upon  the  buyer's  insolvency,  was 
permitted  to  keep  possession  of  the  wood  as  security  for 
the  price  against  the  buyer's  assignee  in  insolvency.  ^  But 
whether  the  change  of  capacity  under  which  the  seller  con- 
tinues to  retain  the  goods  shall  affect  the  issue,  appears  not 
yet  to  be  determined.  It  was  intimated  some  years  ago  by 
one  of  our  State  courts  that  a  constructive  delivery  sufficient 
to  defeat  the  unpaid  seller's  remedy  against  the  goods  might 
occur,  where  the  party  selling  had  acquired  the  character  of 
a  bailee  ;  the  case  being  instanced  of  a  stable-keeper  with  a 
horse  to  sell,  who  makes  a  sale  to  C.  D.,  and  then  transfers 
the  horse  to  his  livery-stable  to  be  kept  for  C.  D.  at  a  stipu- 
lated weekly  hire.*  But  this  expression  of  opinion,  by  way 
of  obiter  dictum,  antedates  some  of  the  most  positive  of  the 
English  decisions  above  noted ;  and  it  is  by  no  means  sure 
that  our  American  courts,  brought  to  the  actual  test,  would 
turn  a  constructive  change  of  possession  and  custody  on  the 
seller's  part  to  his  disadvantage,  a^  against  the  buyer  and  his 
assignees,  where  no  actual  change  had  occurred,  more  readily 
than  those  of  Great  Britain.  For,  after  all,  the  remark  is 
just,  that  the  vendor  still  in  possession  has  a  higher  equity 
to  retain  for  the  price  than  the  assignee  of  a  debtor  who  has 
not  paid  for  the  chattel  has  to  claim  it  for  the  general  cred- 

1  lb.  »  Arnold  V.  Delano,  4  Cush.  33. 

2  White  V.  Welsh,  38  Penn.  St.  *  Arnold  v.  Delano,  4  Cush.  33, 
396 ;  Arnold  v.  Delano,  4  Cush.  33.        per  Shaw,  C.  J. 
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itors.^  But  doubtless,  after  an  attornment  is  once  made  by 
the  seller's  agent  or  bailee  to  the  buyer,  in  conformity  with 
the  seller's  direction,  the  seller's  right  to  detain  under  a 
claim  of  lien  is  gone ;  for  the  seller's  agent,  by  such  attorn- 
ment, becomes  the  agent  of  the  buyer. ^ 

§  535.  "Where  Sale  is  on  Credit,  Delivery  may  be  with- 
held upon  Buyer's  Insolvency.  —  Where  the  buyer  becomes 
insolvent  before  the  contract  of  sale  has  become  completely 
performed,  the  unpaid  seller's  right  to  retain  possession 
and  withhold  delivery  is  favorably  regarded ;  and  this  not- 
withstanding credit  for  the  price  may  have  been  agreed  upon.* 

§  536.  Lien  Right  as  between  Unpaid  Seller  and  the  Buyer's 
Sub-buyer.  —  Now  to  view  the  subject  where  the  controversy 
is  between  the  unpaid  seller  retaining  the  goods  and  a  sub- 
vendee  of  the  buyer.  This  situation  of  things  is  more  em- 
barrassing than  the  former ;  for  it  must  be  admitted  that  the 
equity  of  the  seller  is  less  as  against  a  third  party  who  be- 
comes a  bond  fide  purchaser  for  value  than  where  the  strife 
was  confined  to  the  original  parties  and  their  representatives. 
But  the  English  cases  cover  this  point  likewise ;  sustaining 
the  seller  in  his  claim  to  keep  the  goods  for  his  better  security, 
so  long  as  he  does  not  by  his  acts  and  conduct  give  his  express 
or  implied  assent  to  the  sub-sale.  By  merely  indorsing  over 
the  delivery-order  for  goods  which  are  not  yet  svirrendered 
to  him,  the  buyer  confers  on  a  third  person  no  greater  rights 
than  he  has  himself ;  that  is  to  say,  no  right  at  all,  as  against 
the  unpaid  seller  stiU  in  possession.*  For  the  seller  or  his 
custodian  must  deliver  the  goods,  or  the  custodian  must 
attorn  in  compliance  with  the  order. ^ 

^  lb.    And  see  Tuthill  v.  Bogart,  '  See  Chalmers,  Ex  parte,  L.  R.  8 

79  N.  Y.  215  ;  Hull  v.  Hull,  48  Conn.  Ch.  289,  a  case  of  delivery  by  instal- 

250.  ments  where  part  had  been  delivered  ; 

2  See  Thompson  v.  Baltimore,  &o.  supra,  §  618  ;   stoppage  in  transitu, 

R.  E.  Co.,  28  Md.   396  ;  Hildreth  v.  o.  li, post;  Tuthill  v.  Skldmore,  124 

Fitts,  53  Vt.  584.     As  to  the  slight  N.  Y.  148. 

advantage  which  the   assignee  had         *  McEwan  v.  Smith,  2  H.  L.  Cas. 

over  the  bankrupt  himself,  under  the  309. 
late  TJ.  S.  Bankrupt  Act,  see  Rock-  6  gee  supra,  §  534. 

ford,  &c.  E.  R.  Co.,  Sx  parte,  3  Low. 
345. 
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§  537.  The  Same  Subject;  Estoppel  of  the  Seller  by  his  Own 
Conduct.  —  But  how  may  the  seller  by  his  acts  and  conduct 
so  sanction  the  sub-sale  as  to  be  estopped  from  asserting  that 
his.  price  lien  remains?  Stoveld  v.  Hughes,  decided  in  1841, 
is  instructive  on  this  point.  Timber  sold  by  the  defendants 
to  one  Dixon,  the  original  buyer,  was  marked  with  his  initials 
in  pursuance  of  the  bargain  and  by  mutual  concurrence  of 
the  parties :  the  timber  was  to  be  delirered  by  the  sellers  at 
a  certain  place  ;  and  for  the  price  Dixon  gave  his  acceptances 
at  three  months,  which,  however,  were  dishonored  at  matu- 
rity, Dixon  going  into  bankruptcy.  Meantime,  and  after 
the  sellers  had  delivered  a  small  portion  of  the  timber, 
Dixon  sold  the  lot  as  it  lay  to  the  plaintiff,  who  paid  him 
the  price.  The  plaintiff  informed  the  defendants  that  he 
had  bought  the  timber  of  Dixon :  they  replied,  "  Very  well," 
and  took  the  plaintiff  to  their  wharf,  where  the  timber  was 
lying.  The  plaintiff  marked  the  timber  with  his  own  ini- 
tials, and  told  the  defendants  to  send  no  more  of  the  tim- 
ber to  Dixon ;  to  which  the  defendants  made  no  objection. 
Upon  these  facts  Lord  Ellenborough  said :  "  If  that  be  not 
an  executed  delivery,  I  know  not  what  is  so."  And  the 
sellers,  though  unpaid,  were  held  to  have  no  right  in  the 
goods  as  against  the  plaintiff.^  Pearson  v.  Dawson,  a  much 
later  decision,  turned  upon  a  similar  state  of  facts.  A  party 
sold  sugar  in  hogsheads,  and  took  the  buyer's  acceptance  for 
the  price.  The  sugar  remained  in  his  bonded  warehouse, 
whence  no  part  could  be  removed  without  paying  the  gov- 
ernment duties.  This  buyer  made  a  sub-sale  to  the  plain- 
tiffs of  twenty  specified  hogsheads,  and  sent  them  with  a 
written  delivery-order  to  the  original  seller,  who,  upon 
inspecting  it,  wrote  in  pencil  on  his  "  sugar-book "  the 
plaintiffs'  names  opposite  the  particular  hogsheads,  and 
afterwards  gave  such  warehouse  orders  from  time  to  time, 
in  recognition  of  the  sub-buyers'  title,  as  enabled  them  to 
pay  duties  and  take  away  nearly  one-half  of  the  hogsheads 
before  the  original  buyer's  paper  went  to  protest.  The 
original  seller  claimed  a  lien  for  his  price  on  the  hogsheads 

1  Stoveld  V.  Hughes,  14  East,  308. 
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-not  already  taken  away  by  the  sub-buyers;  but  the  judges 
unanimously  agreed  that  he  could  not  hold  them  for  what 
the  original  buyer  still  owed  him,  after  having  so  recognized 
the  delivery-order  and  the  sale  to  the  sub-buyers.^ 

§  538.  The  Same  Subject ;  Iiien  otherwise  Good  against  Sub- 
buyer. —  But,  on  the  other  hand,  the  unpaid  seller's  lien 
claim,  even  against  sub-vendees,  is  not  absolutely  defeated 
where  orders  or  other  indicia  of  title  were  procured  by  a 
sub-buyer  irregularly  and  without  the  seller's  consent.^ 
Nor,  in  general,  where  the  sub-buyer  neglects  to  take  actual 
or  constructive  possession  under  the  sub-sale.^  Nor  can  that 
which  passes  between  third  persons  —  as,  for  instance,  be- 
tween the  sub-vendee  and  one  mistakenly  supposed  to  be 
the  original  seller's  agent  —  be  set  up  as  an  estoppel  to 
the  original  seller  and  owner  himself.*  In  short,  the  un- 
paid seller  must,  in  some  manner,  have  had  the  sub-sale 
brought  to  his  notice,  and  so  acted  with  reference  to  the 
new  purchaser,  whether  by  tacit  acquiescence  or  open  ap- 
proval, as  naturally  led  the  latter  to  conclude  that  all  was 
right  in  the  original  transaction,  and  his  own  title  free  from 
any  lien  incumbrance ;  else  the  seller  may  reassert  his  right 
at  any  time  while  the  goods  remain  in  his  possession  unpaid 
for,  and  the  buyer's  credit  has  become  dishonored. 

§  539.  The  Same  Subject ;  Bills  of  Lading,  etc.,  not  here  con- 
sidered ;  Bills  of  Sale.  —  In  what  has  been  said  of  the  seller's 
lien,  we  have  supposed  that  no  statute  intervenes  to  the  con- 
trary ;  also  that  such  documents  as  may  have  passed  by  way 
of  indicia  of  title  between  the  parties  had  no  such  negotiable 
characteristics  as  to  carry  the  rights  of  ownership  necessarily 
to  a  bond  fide  transferee  for  value  when  unaccompanied  by 
the  goods ;  but  that  bills  of  lading  might  operate  to  this 
extent,  because  of  the  peculiar  qualities  conceded  to  such 
instruments,  while  delivery-orders  cannot,  is  sometimes  sug- 
gested.^    The   latest  English   decisions  treat  the  seller  as 

1  Pearson  v.  Dawson,  E.  B.  &  E.  ^  See  Lord  Campbell,  in  McEwan 
448.                                                              ».  Smith,  2  H.  L.  Cas.  309  ;  Gunn  v. 

2  Craven  v.  Eyder,  6  Taunt.  433.  Bolckow,  L.  E.  10  Ch.  491 ;  c.  14, 
8  Dixon  V.  Yates,  5  B.  &  Ad.  313.  post;  Farmeloe  v.  Bain,  1  C.  P.  D. 
4  McEwan  t?.  Smith,  2  H.  L.  Cas.  309.     445. 
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estopped  to  assert  his  lien  against  such  transferee  of  a  docu- 
ment issued  by  the  seller  which  is  by  the  custom  of  trade 
(or  better  still  by  legislation)  or  by  express  contract  treated 
as  negotiable.^  As  to  bills  of  sale,  and  most  other  docu- 
ments of  title,  we  may  add,  that  apart  from  the  effect  of 
modern  local  statutes  to  be  noticed  hereafter  (or  perhaps  of 
express  contract  or  usage),  a  bill  of  sale,  or  document  unac- 
companied by  the  manual  delivery  of  chattels  capable  of  such 
delivery,  is  not  sufficient  evidence  of  title  to  protect  third 
parties  as  against  a  seller  who  is  not  otherwise  estopped  to 
deny  his  title. ^ 

§  540.  Estoppel  as  to  Third  Parties  further  considered. — 
The  reason  of  suffering  one's  lien  to  be  defeated  by  third 
parties  on  the  suggestion  of  estoppel,  according  to  the  Eng- 
lish eases,  is  seen  in  this  :  that  the  party  claimant,  by  his 
acts  and  conduct,  by  his  express  statements,  or  even  by  his 
culpable  silence,  causes  the  third  party  to  take  a  different 
course  from  what  his  interests  would  have  prompted,  sup- 
posing the  buyer  from  whom  he  derived  title  had  no  right 
to  sell ;  that  the  original  seller  in  possession,  the  party  of 
all  others  whose  duty  it  was  to  disclose  his  lien  claim,  when 
called  upon,  —  thereby  remitting  the  sub-buyer  promptly  to 
his  own  remedies  against  a  party  in  failing  circumstances,  — 
lulled  him  to  repose,  and  suffered  him  to  remain  in  his  fancied 
security.  The  principle  is  a  broad  one,  and,  in  the  interests 
of  justice,  may  be  deemed  to  extend  to  general  parties  in 
possession  of  goods  protecting  adverse  claims  which  they 
cause  the  other  party  to  believe  do  not  exist ;  thus  inducing 
him  to  divert  his  course  to  his  disadvantage,  while  their  own 
interests  could  not  have  suffered  by  a  true  disclosure  of  the 
facts. 

The  doubt  is,  however,  as  to  how  far  one  may  be  held 
legally  responsible  for  such  conduct,  where  he  holds  off  as 

1  Merchant  Banking  Co.  v.  Steel  238  ;  c.  14,  post,  where  the  latest 
Co. ,  5  Ch.  D.  205 ;  a  case  of  iron  English  statutes  (Factors'  Act  of 
warrants,  which  seems  to  come  under  1877,  &c.)  are  noticed;  Keeler  v. 
the  provisions  of  the  Factors'  Act  of  Goodwin,  111  Mass.  490;  Voorhis  v. 
1877.  Olmstead,  66  N.  Y.  113. 

2  Solomons  v.  Chesley,  58  N.  H. 
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though  to  care  for  nobody's  interests  but  his  own,  and  takes 
the  attitude  of  passive  indifference  :  for  the  cases  which 
apply  the  rule  involve  for  the  most  part  an  active  participa- 
tion of  some  sort  in  the  affair  which  so  imperils  the  third 
party's  interests  ;  an  encouragement  of  the  latter's  course,  if 
not  expressed  in  so  many  words,  at  least  implied  by  lending 
a  motive  power  in  that  direction.  ^  To  estop  a  party  by  his 
representation  or  conduct  from  setting  up  his  own  claim 
against  the  other  party  whom  he  has  misled  or  diverted,  it 
must  generally  appear  that  the  former  knew,  or  ought  to 
have  known,  that  the  latter  would  be  injuriously  misled  in 
consequence  of  such  representation  or  conduct  on  his  part ; 
also  that  the  latter  was  so  misled ;  and,  if  the  intention  to 
mislead  does  not  appear,  the  case  must,  at  all  events,  show 
negligence.^ 

§  541.  The  Same  Subject;  English  Cases.  —  It  is  proper  to 
distinguish,  in  such  cases,  the  separate  relations  which  the 
seller  may  bear ;  as  concerns  the  original  buyer,  on  the  one 
hand,  and  the  sub-vendee  or  other  third  party,  to  whom  he 
has  made  representations  amounting  to  estoppel,  on  the 
other.  In  Woodley  v.  Coventry,  the  defendants  had  sold  so 
many  barrels  of  flour,  to  be  taken  from  a  larger  quantity : 
the  buyer  had  obtained  advances  on  the  flour  from  the  plain- 
tiff, giving  him  a  delivery-order ;  the  plaintiff  had  presented 
the  order  to  the  defendants,  who  said,  "  It  is  all  right,"  and 
showed  samples  of  the  flour.  Trover  was  brought  for  the 
flour,  the  original  buyer  having  absconded.  Had  the  contro- 
versy been  between  the  original  buyer  and  seller,  the  defence 
might  have  been  made  that  the  property  had  not  vested  for 
want  of  a  specific  subject-matter,  and  that  trover  was  inap- 
plicable. That  defence  was  here  set  up ;  but  the  court 
properly  ruled  it  out,  because  the  material  question  was,  as 
between  the  original   seller   and   the  pledgee,  the  present 


1  See  Benj.  Sales,  bk.  5,  pt.  1,  4  H.  &  N.  549 ;  Manufacturers',  &c. 
0.  2;  Pickard  v.  Sears,  6  Ad.  &  E.  Bank «.  Hazard,  30  N.  Y.  226  ;  Bahia, 
475  ;  Freeman  v.  Cooke,  2  Ex.  654.  &c.  R.  K.  Co.,  In  re,  L.  K.  3  Q.  B. 

2  lb.  ;  Bigelow  Estoppel,  552-577,  584 ;  cases  cited  in  sections  foUow- 
and  cases  cited ;  Cornish  v.  Abington,  ing. 
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parties,  whether  the  former  had  not,  by  their  admission, 
recognized  the  right  of  the  original  buyer  to  dispose  of  so 
many  barrels  in  their  possession.  ^  The  later  case  of  Knights 
V.  Wiffen  was  decided  upon  a  state  of  facts  quite  similar. 
The  original  seller,  and  defendant  in  the  suit,  said,  on  re- 
ceiving the  sub-vendee's  letter  and  the  delivery-order  for 
barley :  "  AU  right :  when  you  get  the  forwarding  note,  I 
wiU  put  the  barley  on  the  line."  Three  sacks  were  weighed ; 
but,  by  the  time  the  forwarding  note  was  duly  presented,  the 
original  buyer  had  become  bankrupt.  The  defendant  claimed 
that  no  property  had  passed  as  against  the  sub-vendee,  who 
sued  as  plaintiff  for  conversion  of  the  barley.^  In  both  of 
these  cases  the  original  seller  was  a  warehouseman,  holding  a 
large  quantity  of  which  an  unspecified  portion  was  ordered 
by  the  delinquent  buyer  ;  and  the  attempt  was  made  to  retain 
the  property  as  security  for  an  unpaid  price,  as  against  a  sub- 
vendee. 

But  Knights  v.  Wiffen  goes  one  step  further,  in  estopping 
the  original  seller,  than  Woodley  v.  Coventry.  In  the  former 
case  the  plaintiff  had  so  far  relied  upon  the  defendant's  recog- 
nition of  the  sub-sale,  that  he  thereupon  made  an  advance  of 
money ;  which  was  very  clearly  changing  his  own  position 
within  the  rule  of  estoppel.  But  in  the  latter  the  plaintiff, 
in  fact,  paid  the  money  before  he  presented  the  delivery- 
order.  Had,  then,  the  defendant's  recognition  of  the  sub- 
sale  and  delivery-order  as  all  right  in  this  latter  instance, 
the  effect  of  placing  the  plaintiff  in  a  changed  position,  and 
making  him  a  sufferer  in  consequence  of  the  defendant's 
conduct  ?  The  court  asserted  emphatically  that  it  had ;  for, 
as  Blackburn,  J.,  suggests,  unless  the  defendant  had  acted 
and  said  as  he  did,  the  plaintiff  could  have  gone  at  once  to 
the  buyer  and  demanded  back  his  money,  instead  of  resting 
quietly  until  the  buyer  became  bankrupt.  The  English 
courts,  therefore,  according  to  this  late  exposition  of  doc- 
trine, take  high  ground  as  concerns  estoppel,  and  uphold  the 


1  Woodley  v.  Coventry,  2  H.  &  C.  "  Knights  ii.  Wifien,  L.  R.  5  Q.  B. 

164.  660. 
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third  party's  rights,  not  only  in  case  of  damages  clearly 
resulting  as  a  consequence  of  the  possessing  party's  conduct, 
but  wherever  the  third  party  has  been  thereby  induced  to 
abstain  from  pursuing  active  measures  which  might  have 
afforded  him  some  relief. 

§  542.  The  Same  Subject ;  American  Cases.  —  In  this  coun- 
try, estoppel,  though  constantly  applied  as  a  legal  doMrine, 
has  been  less  frequently  invoked  in  sale  controversies  between 
unpaid  sellers  in  possession  and  third  parties.  Seudder  v. 
Worster  appears  to  be  at  variance  with  the  English  cases ; 
but  perhaps  only  on  the  technical  issue,  whether  there  can 
be  an  estoppel  set  up  to  defeat  the  seller's  lien  and  in  aid  of 
a  third  party's  action  of  replevin,  where  the  sale  was,  not  of 
specific  goods,  but  of  an  unspecified  portion,  and  no  appro- 
priation has  taken  place  under  either  the  original  sale  or  the 
sub-sale.  The  facts  here  showed  that  the  sellers  had  agreed 
to  sell  so  many  barrels  of  pork  to  the  buyer  upon  the  credit 
of  his  mercantile  paper,  and  gave  a  bill  of  sale  of  the  quan- 
tity ;  that  the  buyer  made  a  sub-sale  to  the  plaintiff,  issuing 
a  delivery-order  for  150  barrels ;  that  the  plaintiff  thereupon 
gave  the  original  sellers  notice  of  his  purchase,  and  asked 
them  to  hold  the  same  on  storage  for  him,  to  which  they 
assented ;  and  that,  the  original  buyer  becoming  insolvent, 
the  sellers  refused  to  deliver  to  the  plaintiff  barrels  corre- 
sponding to  the  delivery-order.  The  150  barrels  in  contro- 
versy were  removed  from  the  sellers'  storehouse  on  his  writ 
of  replevin.  Upon  these  facts,  the  court  gave  judgment  for 
the  sellers ;  and  as  to  the  point  taken  on  the  plaintiff's 
behalf,  that  the  sellers  were  estopped  to  deny  that  the  150 
barrels  were  the  property  of  the  plaintiff,  it  was  observed  by 
Dewey,  J.,  that,  had  this  been  an  action  to  recover  damages 
for  the  value  of  150  barrels  of  pork,  the  position  might  be 
tenable,  and  the  sellers  estopped  to  deny  the  plaintiff's  prop- 
erty ;  but  it  was  otherwise  with  a  replevin  suit  in  which  the 
plaintiff  claimed  these  150  barrels  as  his  own.  "  To  sustain 
the  former,  it  is  only  necessary  to  show  a  right  to  150  barrels 
generally,  and  not  any  specific  150  barrels  ;  but  to  maintain 
replevin,  the  plaintiff  must  be  the  owner  of  some  specific  150 
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barrels."^  The  assent  of  the  seller  to  the  sub-sale,  upon 
notice  thereof,  would  still  appear  to  be  fatal  to  his  claim  of 
price  lien,  under  the  original  sale,  as  against  a  proper  suit 
brought  by  the  sub- vendee,  notwithstanding  the  property  in 
the  goods  had  never  passed  from  himself  to  the  original 
buyer.  And  in  New  York,  the  English  doctrine  of  estoppel 
noticed  in  the  preceding  section  is  approved.^ 

It  is,  then,  the  title  as  disclosed,  not  the  title  as  existing 
between  original  parties,  which  tests  one's  lien  as  against 
any  third  party  knowingly  let  into  the  transaction;  and 
where  A.  puts  chattels  into  B.'s  hands,  with  the  under- 
standing that  B.  shall  sell  them  as  his  own  (for  reasons  of 
convenience  kept  to  themselves),  and,  on  B.'s  representa- 
tions of  ownership  thus  authorized,  the  chattels  get  attached 
as  B.'s  property,  it  is  held  that  A.  is  estopped,  as  against 
the  attaching  creditor,  from  asserting  that  the  property  is 
his.*  In  general,  if  the  seller  actively  induces  the  buyer's 
creditors  to  believe,  by  his  own  words  and  conduct,  that  the 
buyer's  title  to  the  thing  is  absolute  and  unconditional,  he 
will  be  estopped  from  setting  up  the  conditions  of  that  sale 
afterwards  as  against  such  creditors.* 

§  543.  The  Same  Subject.  —  There  is  a  late  American  bank- 
ruptcy case,  where  manufacturers  of  engines  obtained  from 
the  petitioner,  as  one  of  their  customers,  pay  in  advance  of 
completing  the  work,  on  a  false  representation  that  the  engine 
had  been  finished,  and  delivered  to  a  carrier,  to  be  delivered 
to  the  customer.  In  point  of  fact,  the  engine  was  not  finished 
at  the  time,  nor  even  in  existence;  but  the  manufacturers 
were  at  work  on  t'w^o  engines  precisely  alike,  either  of  which 

1  Scudder  ■».  Worster,  11  Gush,  possession  wrongfully,  and  the  seller 
573  (1853).  But  cf.  supra,  Woodley  sues  for  the  wrong  by  bringing  re- 
V.  Coventry,  2  H.  &  C.  164,  and  plevin  for  the  chattels,  delay  of  a  few 
Knights  V.  WifEen,  L.  E.  5  Q.  B.  660,  months,  during  which  the  wrong- 
preceding  section.  doer  is  at  expense  in  the  care  thereof, 

"  See    Barnard    v.   Campbell,    55  cannot  be  set  up  as  an  estoppel  to 

N.  Y.  456  ;  Voorhis  v.  Olmstead,  66  the  seller,  if  the  latter  never  induced 

N.  Y.  113.  the  taking  or  withholding  the  chat-  . 

'  Drew  V.  Kimball,  43  N.  H.  282.  tels.     Hull  v.  Hull,   48  Conn.   250. 

*  Wylie's  Appeal,  90  Penn.  St.  210.  As  to  a  possession  fraudulent  against 

But  where  the  buyer's  creditors  get  creditors,  see  post,  o.  16. 
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would  have  satisfied  the  contract.  The  first  was  finished, 
and  then  delivered  to  another  customer.  The  second  was 
worked  upon,  being  known  in  the  shop  as  that  of  the  peti- 
tioner, and  marked  with  his  initials.  Within  a  few  hours 
of  the  completion  of  this  latter  engine,  proceedings  were 
commenced  which  threw  the  manufacturers  into  bankruptcy. 
The  assignees  refusing  to  give  up  the  engine,  the  pefttioner 
claimed  it  as  his  own.  Lowell,  J.,  granted  the  petition ; 
one  ground  of  his  decision  being  that  the  bankrupt  and  his 
assignees  were  equally  estopped  from  asserting  that  the 
chattel  in  question  did  not  exist  and  was  not  complete  at 
the  date  when  payment  was  obtained  on  the  representation 
that  it  was  done  and  on  its  way,  unless  they  could  show 
some  other  engine  to  which  the  representation  applied.  Nor 
did  it  embarrass  the  case  that  there  were  two  engines  made 
precisely  alike :  the  bankrupt  and  his  assignees  could  not 
say  that  the  present  engine  was  not  the  one  referred  to  as  the 
petitioner's,  or  that  it  had  not  then  an  existence,  unless  they 
could  show  some  other  engine  which  did  exist  and  was  the  one.^ 
§  544.  Hovr  Warehouseiaan  or  other  Bailee  may  be  estopped. 
—  Upon  the  principle  of  estoppel,  warehousemen  may  some- 
times make  themselves  liable  to  both  the  sub-buyer  and  the 
original  seller :  to  the  former,  because  of  conduct  inducing 
him  to  take  a  course  otherwise  prejudicial  to  his  interests ; 
to  the  latter,  provided  such  conduct  was  in  no  respect  imder 
cover  of  authority  conferred  by  himself,  and  the  goods 
should  have  continued  in  their  custody  on  his  behalf.^  And 
so  is  it  with  others  who  stand  similarly  related  by  way  of 
bailment  to  different  parties.  Nor  is  the  measure  of  liability 
as  to  the  one  party  necessarily  the  standard  to  be  applied 
with  respect  to  the  other.  A  warehouseman  or  agent  who 
has  once  attorned  to  a  party  as  sub- vendee,  whatever  might 
be  the  rule  as  between  the  original  seller  and  buyer,  cannot 
afterwards  disaffirm  his  acts  and  admissions,  and  dispute  the 
sub- vendee's  title  to  the  goods.  ^ 

iRookford,   &c.   R.   R.   Co.,   Ex         2  Benj.  Sales,  bk.  5,  pt.  1,  c.  2; 
parte,  1  Low.  345.  Story  Sales,  §  289. 

8  lb. ;  Stonard  v.  Dunkin,  4  Camp. 
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§  545.  Law  of  Re-sale ;  General  Doctrine.  —  Now  as  to  re-sale 
considered  as  a  general  remedy  on  the  unpaid  seller's  behalf. 
We  have  already  shown  that  a  seller  is  expected  to  sell  goods 
over  for  which  the  buyer  defaults  payment  of  the  price, 
provided  the  property  in  the  goods  has  not  passed  out  of 
himself,  and  then  sue  for  the  difference  in  damages ;  but 
that  where  the  property  therein  has  passed,  and  the  goods 
are  delivered  out  of  the  seller's  possession,  the  title  of  the 
buyer  is  such  that  the  seller  can  only  sue  for  the  price, 
attaching  like  other  creditors,  and  having  no  right  to  take 
the  goods  again,  by  virtue  of  his  former  ownership.^ 

§  546.  Re-sale  -where  Property  has  passed  but  not  Posses- 
sion. —  But  the  intermediate  case  is  one  of  theoretical  diffi- 
culty ;  for  —  though  the  seller  has  an  undoubted  lien  upon 
the  goods  while  he  continues  to  hold  them  —  to  sell  them 
over,  and  pass  title  to  a  new  purchaser,  involves  a  rescission 
of  the  old  contract ;  and  rescission  of  a  contract,  we  know, 
is  not  optional  with  one,  but  requires  the  mutual  assent  of 
both  parties.  The  seller  of  perishable  goods,  specified  and 
appropriated  to  the  contract,  whose  property  has  passed  from 
seller  to  buyer,  but  whose  possession  is  still  in  the  seller,  is 
reduced,  then,  to  this  dilemma,  where  his  price  remains 
unpaid:  he  must  put  the  goods  upon  the  market  at  once, 
and  sell  them  over,  doing  what  he  has,  strictly  speaking,  no 
right  to  do ;  or  he  must  make  his  lien  security  worthless  by 
suffering  the  goods  to  spoil  on  his  hands. 

This  intermediate  case,  the  law  of  which  was  left  in  doubt 
in  our  last  chapter,  is  now  to  be  studied  chiefly  in  the  light 
of  recent  adjudications :  for  how  the  law  stood  in  England 
during  the  first  half  of  this  century,  as  Mr.  Blackburn  said, 
no  one  would  answer  positively  ;  nor  in  America,  to  this  day, 
has  the  seller's  right  of  re-sale  in  such  a  contingency  received 
much  critical  attention.^  The  main  issue  is  this :  How  shall 
an  unpaid  seller  enforce  his  lien? 

344 ;   Hawes  v.  "Watson,  2  B.  &  C.     456  ;  66  N.  Y.  113.    And  see  Schoul. 

540  ;  Knights  v.  WiSen,  L.  K.  5  Q.  B.     Bailm.  119. 

660  ;  Barnard  v.  CampbeU,  65  N.  Y.  i  Supra,  §§  514,  516,  525. 

2  Supra,  §  528 ;  Blaekb.  Sales,  325. 
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§  547.  Such  Re-sale  a  Technical  Breach  of  Contract,  but 
available ;  More  than  a  Mere  Lien  allowed.  —  Tlie  late  English 
cases  have  gone  far  towards  determining,  that  where  the 
bargain  is  completed,  and  the  property  in  the  goods  has 
passed  from  seller  to  buyer,  the  seller  still  retaining  posses- 
sion for  his  price,  a  default  of  payment  on  the  buyer's  part 
does  not,  per  se,  entitle  the  seller  to  re-sell  the  goods  by 
virtue  of  the  possession  in  himself;  but,  if  he  re-seUs,  he 
commits  a  breach  of  contract,  and  is  at  least  liable  for 
nominal  damages.  He  may,  however,  by  having  expressly 
reserved  the  right  to  re-sell  under  such  circumstances  in 
the  original  contract,  stand  with  his  remedy  perfect.  And, 
after  all,  since  the  re-sale  is  found  a  very  convenient  method 
of  giving  the  seller  his  rightful  dues,  and,  in  the  case  of 
fluctuating  and  perishable  commodities  particularly,  is  suffi- 
ciently advantageous  to  the  buyer  who  stands  indebted,  it 
would  appear  that,  practically,  the  seller  runs  no  risk  in 
selling  over,  beyond  being  held  to  an  adjustment  of  mutual 
demands  with  the  buyer,  in  which  he  is  likely  to  suffer  less 
than  he  would  have  done  by  keeping  the  property  to  spoil 
and  become  worthless.^  Moreover,  the  buyer's  default,  fol- 
lowed by  the  seller's  re-sale,  seems  to  constitute  a  rescission 
of  the  contract  in  such  a  sense  that  the  buyer  is  not  per- 
mitted to  follow  the  goods  into  the  new  purchaser's  hands 
and  reclaim  them  as  his  own,  but  must  look  to  his  own 
adjustment  of  damages  with  the  seller  for  indemnity,  if 
indemnity  be  his  due.  The  only  hazard  worth  regarding 
which  the  seller  runs  in  the  matter  is  that  of  assuming  the 
buyer's  actual  default ;  for  even  if  he  sells  over,  supposing 
the  buyer  in  default,  and  the  buyer  be  not  in  default,  the 
buyer  may  maintain  trover  for  the  goods  wherever  he  can 
find  them.2 

"We  have  seen,  in  our  former  volume,  that  the  common- 
law  lien  gives  one  a  right  of  holding  goods  for  security,  but 
with  very  imperfect  means  of  enforcing  that  right,  leaving 

1  Benj.  Sales,  bk.  5,  pt.  1,  c.  3 ;  "  See  Gosling  v.  Birnie,  7  Blng. 

Valpy   V.  Oakeley,   16  Q.    B.   941 ;     339  ;  Benj.  Sales,  bk.  6,  pt.  1,  o.  3. 
Grifflths  V.  Perry,  1  E.  &  E.  680. 
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him,  in  the  absence  of  some  quickening  statute,  in  possession, 
without  the  opportunity  to  sell  and  get  his  money's-worth.^ 
Hence  is  the  right  of  an  unpaid  seller,  with  the  goods  in  his 
possession,  though  commonly  called  a  lien,  something  in  truth 
better  than  a  lien,  because  more  eificacious ;  perhaps  more 
analogous  to  the  pawnee's  right,  which,  we  have  also  seen, 
gives  more  ample  means  of  enforcement.^  Judge  Blackburn 
may  be  quoted  in  support  of  the  latter  view;  for  of  the 
seller's  rights  he  thus  laid  down  the  law  as  early  as  1845 : 
"The  better  opinion  seems  to  be  that  in  no  case  do  they 
amount  to  a  complete  resumption  of  the  right  of  property, 
or,  in*  other  words,  to  a  right  to  rescind  the  contract  of  sale, 
but  perhaps  come  nearer  to  the  rights  of  a  pawnee  with  a 
power  of  sale,  than  to  any  other  common-law  rights.  At  all 
events,  it  seems  that  a  re-sale  by  the  vendor,  while  the  pur- 
chaser continues  in  default,  is  not  so  wrongful  as  to  author- 
ize the  purchaser  to  consider  the  contract  rescinded,  so  as  to 
entitle  him  to  recover  back  any  deposit  of  the  price,  or  to 
resist  paying  any  balance  of  it  still  due ;  nor  yet  so  tortious 
as  to  destroy  the  vendor's  right  to  retain,  and  so  entitle  the 
purchaser  to  sue  in  trover. "^  Mr.  Benjamin,  upon  a  review 
of  the  latest  English  cases,  accedes  in  effect  to  the  same 
views.* 

§  548.  The  Same  Subject;  English  Rule  of  Re-sale.  —  The 
English  rule,  then,  is,  as  enunciated  by  the  latest  cases,  that 
to  re-sell  for  the  buyer's  default  in  payment,  after  the  prop- 
erty in  the  goods  has  legally  passed  to  him,  is,  on  the  seller's 
part,  a  breach  of  contract.  But  what  is  allowable  as  dam- 
ages for  so  doing  ?  Nothing  more  than  this :  that  if  the 
buyer  sues  the  unpaid  seller  for  breach  of  contract  in  mak- 
ing the  re-sale,  or  for  non-delivery,  he  recovers  only  the  dif- 
ference, if  any,  between  the  contract  price  and  the  market 
value  of  the  goods  on  the  re-sale ;  and  if,  as  most  likely  hap- 
pens, the  re-sale  value  is  no  more  than  the  contract  price,  or 
even  less,  nominal  damages  only  can  be  recovered  by  the 

1 1  Sch.  Pers.  Prop.  §§  385-388.  «  Blaokb.  Sales,  325. 

2  1  Sch.  Pers.  Prop.  §§  375,  394,  *  Benj.   Sales,  bk.  5,  pt.  1,  c.  3  ; 

407.  Griffiths  v.  Perry,  1  E.  &  E.  680. 
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buyer.i  In  other  words,  the  seller  makes  his  re-sale  as  a 
pledgee  would,  and  under  the  liability  to  account  to  the 
buyer  for  any  excess  received  above  the  contract  price  agreed 
upon.  Nor  are  the  seller's  interests  in  such  an  emergency 
disregarded ;  for,  as  the  buyer's  default  caused  the  trouble, 
the  law  permits  the  seller  to  sue  for  his  full  contract  price, 
leaving  the  buyer  to  a  cross-action  for  damages  restflting 
from  the  re-sale,  or  to  sue  for  his  net  loss  on  the  re-sale.^ 
Even  if  the  seller  pursues  and  tortiously  retakes  the  goods 
from  the  buyer  because  of  non-payment,  this  cannot  be  set 
up  by  the  buyer  in  defence  when  sued  for  the  price;  for, 
supposing  it  established  that  there  was  no  mutual  rescission 
of  the  bargain  by  the  parties,  the  seller's  act  of  retaking  the 
goods  is  not  of  itself  a  rescission  of  the  bargain.  The  buyer 
must  pay  his  price,  and  sue  separately  for  the  tortious  retak- 
ing. "In  point  of  law,"  says  Parke,  B.,  "the  situation  is 
this :  the  vendee  has  had  all  he  was  entitled  to  by  the  con- 
tract of  sale,  and  he  must  therefore  pay  the  price  of  the 
goods.  He  may  bring  trespass  against  the  vendors  for  taking 
possession  of  them  again,  and  may  recover  the  actual  value 
of  the  goods  at  the  time  they  were  taken."  ^  And  in  1866 
Lord  Chelmsford  said,  in  Page  v.  Gowasjee :  "  There  may  be 
cases  where  the  vendor  might  sell  without  rendering  himself 
liable  to  an  action ;  as  where  goods  sold  are  left  in  the  posses- 
sion of  the  vendor,  and  the  purchaser  wUl  not  remove  them 
and  pay  the  price,  after  receiving  express  notice  from  the 
vendor,  that,  if  he  fail  to  do  so,  the  goods  will  be  re-sold. 
But  the  authorities  are  uniform  on  this  point,  that  if  before 
actual  delivery  the  vendor  re-sells  the  property  while  the 
purchaser  is  in  default,  the  re-sale  will  not  authorize  the 
purchaser  to  consider  the  contract  rescinded,  so  as  to  entitle 
him  to  recover  back  any  deposit  of  the  price,  or  to  resist 
paying  any  balance  of  it  which  may  be  still  due.     If  this  is 

1  Valpy  v.  Oakeley,  16  Q.  B.  941 ;  '  Stephens  v.  "Wilkinson,  2  B.  & 
Griffiths  ■».  Perry,  1  E.  &  E.  680.  Ad.  320.    But  as  to  presumptions 

2  Maclean  v.  Dunn,  4  Bing.  722  ;  where  goods  are  retaken,  see  Sloane 
Stephens  v.  Wilkinson,  2  B.  &  Ad.  v.  Van  Wyck,  4  Abb.  N.  Y.  App. 
320  ;  Page  v.  Cowasjee,  L.  R.  1  P.  C.  260. 

127. 
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the  case  -where  the  possession  of  property  sold  remains  with 
the  vendor,  a  fortiori  must  it  be  so  where  there  has  been  a 
delivery,  and  the  vendor  takes  it  out  of  the  possession  of  the 
purchaser  and  resells  it."  ^ 

But  the  original  contract  may  have  expressly  reserved  the 
seller's  right  to  re-sell.  It  follows  naturally,  as  to  the  seller, 
that,  for  loss  on  the  re-sale  under  a  power,  his  proper  remedy 
is  a  special  action  for  damages  to  recover  the  difference  in 
price  and  the  expenses ;  and  as  to  the  buyer,  that,  while  thus 
answerable  for  possible  loss  upon  the  re-sale,  he  can  take  no 
profit  in  case  the  re-sale  nets  more  than  the  price  he  had 
agreed  to  give.^ 


1  Page  V.  Cowasjee,  L.  E.  I  P.  C. 
127. 

2  Lamond  v.  Duvall,  9  Q.  B.  1030. 
Where  an  unpaid  seller  reserves  the 
jus  disponendi,  as  by  making  the  goods 
deliverable  to  his  own  order  and  re- 
taining the  bill  of  lading  for  protec- 
tion, he  reserves  thereby  not  merely 
a  seller's  lien,  but  a  right  of  disposing 
of  the  goods  so  long  as  the  purchaser 
continues  in  default.  Ogg  v.  Shuter, 
1  C.  P.  D.  47 ;  supra,  c.  4. 

Mr.  Benjamin  submits  the  follow- 
ing as  a  summary  of  the  English  law 
on  the  subject:  Benj.  Sales,  bk.  5, 
pt.  1,  c.  3.  (1st.)  A  re-sale  by  the 
seller  on  default  of  the  buyer  rescinds 
the  original  sale,  when  the  right  of 
re-sale  was  expressly  reserved  in  the 
original  sale  ;  but  not  in  the  absence 
of  such  express  reservation.  (2d.) 
His  remedy  after  re-selling  under  an 
express  reservation  of  that  right, 
against  the  defaulting  buyer,  is  to 
sue  in  special  damages  for  the  loss 
of  price,  and  expenses  of  the  re-sale ; 
and,  if  the  goods  fetch  a  profit  on 
the  re-sale,  the  buyer  derives  no 
benefit  from  it,  except  as  showing, 
by  way  of  defence,  that  his  default 
has  caused  no  damage  to  the  seller. 
(3d.)  The  seller's  remedy,  after  a 
re-sale  made  in  the  absence  of  an 
express  reservation  of  that  right,  is 
assumpsit  on  the  original  contract, 


which  was  not  rescinded  by  the  re- 
sale. And  in  this  action  he  may 
either  recover  as  damages  the  actual 
loss  on  the  re-sale  composed  of  the 
difEerenoe  in  price  and  expenses  ;  or 
he  may  refuse  to  give  credit  for  the 
proceeds  of  the  re-sale,  and  recover 
that  whole  price,  leaving  the  buyer 
to  a  cross-action  for  damages  for  the 
re-sale.  This  rule  prevails,  even  in 
cases  where  the  seller  has  tortiously 
re-taken  and  re-sold  the  goods  after 
their  delivery  to  the  buyer.  (4th.) 
In  the  case  of  re-sale,  a  buyer  in  de- 
fault cannot  maintain  trover  against 
the  seller,  being  deprived  by  his 
default  of  that  right  of  possession 
without  which  trover  will  not  lie. 
Milgate  v.  Kebble,  3  M.  &  G.  100. 
(5th. )  A  buyer,  even  if  not  in  default, 
has  no  right  to  treat  the  sale  as  re- 
scinded by  reason  of  the  seller's  tor- 
tious re-sale ;  and  cannot  get  back 
any  part  of  the  price  paid,  nor  re- 
fuse to  pay  the  remainder  when  due. 
His  only  remedy  is  a  cross-action  in 
damages.  (6th.)  A  buyer  not  in 
default  may  maintain  trover  against 
a  seller  who  has  tortiously  re-sold ; 
and  the  seller  cannot  have  the  un- 
paid price  deducted  from  the  dam- 
ages, but  must  bring  his  cross-action. 
Gillard  v.  Brittan,  8  M.  &  W.  575. 
But  if  the  seller  is  unable  to  main- 
tain a  cross-action  for  the  price,  then 
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§  549.  The  Same  Subject;  American  Rule  of  Re-sal&  —  The 
American  doctrine  on  this  subject  appears  by  no  means 
elaborated ;  and  the  judicial  disposition  manifested  in  so 
many  States  to  treat  a  sale,  with  respect  to  passing  the  prop- 
erty in  the  goods,  as  conditional  upon  payment  of  the  price, 
simplifies  the  situation,  and  in  every  way  strengthens  the 
unpaid  seller's  means  of  enforcing  his  legal  rights,  so  l6ng  as 
he  holds  possession.  His  right  to  sue  for  damages,  of  which 
we  spoke  in  the  last  chapter,  carries  with  it,  according  to 
most  American  authorities,  large  powers  as  to  re-selling  the 
goods  or  retaining  them  at  a  valuation.^  Beyond  this,  the 
question  of  re-sale  receives  but  slight  attention.  Says  Chan- 
cellor Kent :  "  If  the  buyer  unreasonably  refuses  to  accept  of 
the  article  sold,  the  seller  is  not  obliged  to  let  it  perish  on  his 
hands,  and  run  the  risk  of  the  solvency  of  the  buyer.  The 
usage,  on  the  neglect  or  refusal  of  the  buyer  to  come  in  a 
reasonable  time,  after  notice,  and  pay  for  and  take  the  goods, 
is  for  the  vendor  to  sell  the  same  at  auction,  and  to  hold  the 
buyer  responsible  for  the  deficiency  in  the  amount  of  sales." ^ 
To  this  quite  general  and  positive  statement  of  the  seller's 
right  of  re-sale  it  might  be  added,  that  the  later  American 
authorities  establish  no  particular  usage,  but  permit  the  seller 
to  sell  in  any  ordinary  and  reasonable  manner  upon  fair 
notice  to  the  defaulting  party ;  ^  and,  as  wei  have  already 

the  buyer's  recovery  in  trover  will  if  there  he  no  proof  of  such  differ- 

he  limited  to  the  actual  damage  suf-  enoe,  the  recovery  will  he  for  nomi- 

fered  ;    namely,   the   difierence  be-  nal  damages  only, 
tween  the  market  value  of  his  goods  i  Dustan  v.  McAndrew,  44  N.  Y. 

which  have  been  re-sold  and  the  un-  72 ;  supra,  §§  516,  522. 
paid  price.     Chinery  v.  Viall,  5  H.  &  ^2  Kent  Com.  504. 

N.  288.      (7th.)   An  unpaid  seller,  «  Conway  v.  Bush,  4  Barb.  564 

with  the  goods  in  his  possession,  has  Applegate  v.  Hogan,  9  B.  Mon.  69 

more  than  a  mere  lien  on  them  :   he  Gordon    v.  Norris,  49  N.    H.  378 

has  a  special  property  analogous  to  Sedgw.  Damages,  5th  ed.  313 ;  Camp 

that  of  a  pawnee.    But  it  is  a  breach  v.  Hamlin,   56   Ga.   259 ;    Sands  v. 

of  his  contract  to  re-sell  the  goods,  Taylor,  5  Johns.  395 ;   50  N.  H.  313 ; 

even    on    the    buyer's    default,   for  Holland  v.  Kea,  48  Mich.  218.    More 

which    damages    may  be  recovered  particularly  is  such  re-sale  favored 

against  him  ;    but  only  the  actual  upon  the  buyer's  refusal  to  receive 

damage  suffered,  — that  is,  the  differ-  them,  where  they  are  perishable,  ex- 

ence  between  the  contract  price  and  pensive  to  keep,  or  likely  to  go  out 

the  market  value  on  the  re-sale ;  and,  of  the  market ;  and  where  the  sale 
608 


CH.  xiii.]  seller's  general  remedies  against  goods.  §  550 

seen,  the  opinion  prevails  that  he  is  not  compelled  to  realize 
upon  his  security,  where  the  property,  and  not  the  posses- 
sion, has  passed  out  of  him,  but  may  sue  in  damages  instead 
for  his  full  contract  price,^  leaving  the  buyer  most  probably 
to  his  cross-action  with  respect  to  the  goods. ^  No  particular 
mode  of  re-sale  is  prescribed,  beyond  observing  those  gen- 
eral rules  of  fairness  and  good  faith  which  apply  in  all  trust 
sales;  ^  and  while  the  seller  need  not  re-sell  at  all,  he  has  the 
burden,  it  would  appear,  of  showing,  whenever  he  sells,  that 
he  sold  fairly  and  honestly.* 

§  550.  Notice  is  Proper  before  a  Re-sale  ;  Modes  of  Sale.  — 
Both  in  England  and  America,  the  giving  of  a  previous 
notice  before  selling  over  is  thought  as  a  rule  desirable,  if 
practicable,  or  evincing  the  good  faith  and  prudence  of  the 
seller,  and  placing  the  blame  more  surely  where  it  belongs. 
The  tender  of  goods  is  a  notice  ;  and  if  the  seller  was  not 
bound  to  tender,  but  to  wait  for  the  buyer  to  come  and  take 
the  goods  and  pay  for  .them,  he  may  be  acquitted  of  blame  if 
he  gives  to  the  buyer  express  notice  that  he  shall  re-sell  the 
goods  if  not  at  once  paid  for.  But  to  sell  over  without  some 
kind  of  notice  (that  is  to  say,  of  intention  to  sell,  if  not  of 
the  particular  re-sale)  will  involve  the  seller  in  a  breach  of 

is  made  within  a  reasonable  time  and  ■».  Tucker,  50  N.  H.  307  ;  Bagley  v. 

at  auction.    See  supra,  §§  516,  517  ;  Findlay,  82  111.  524 ;  Smitli  v.  Pettee, 

55  Ga.  259.  70  N.  Y.  13  ;  Whitney  v.  Boardman, 

1  Gordon  v.  Norris,  49  N.  H.  378  ;  118  Mass.  242 ;  McLean  v.  Richard- 
supra,  §  528  ;  Barr  v.  Logan,  5  Har-  son,  127  Mass.  339.  A  public  auo- 
ring.  52;  Cullen  v.  Bimm,  37  Ohio  tion  sale  is  a  fair  one,  but  public 
St.  236  ;  Hunter  v.  Wetsell,  84  N.  Y.  auction  is  not  indispensable  ;  and  as 
549.  "reasonable  time"  is  the  standard, 

2  Where  the  seller,  on  the  buyer's  the  re-sale  need  not  be  made  with  the 
refusal  to  accept,  after  the  property,  earliest  expedition,  even  though  the 
but  not  the  possession,  in  the  chattel  market  is  falling.  Saladin  b.  Mitchell, 
has  passed,  makes  a  sale  to  himself  45  111.  79  ;  18  Gratt.  785 ;  Smith  v. 
against  the  buyer's   objection,   and  Pettee,  71  N.  Y.  13. 

thereafter  treats  the  thing  as  his  own,  If  special  haste  or  precaution  is 

the  sale  is  invalid,  and  does  not  affect  needful,   the    buyer    semble    should 

the  right  to  recover  or  the  rule  of  notify  the  seller  and  guard  his  own 

damages  where  an  action  is  brought  interest.     71  N.  Y.  13.     Such  a  rule 

to  recover  damages  for  such  buyer's  applies  to  the  defaulting  pledgor  when 

non-acceptance.    Cullen  v.  Bimm,  87  the  right  of  sale  arises. 

Ohio  St.  236.  *  Brownlee   v.  Bolton,   44   Mich, 

s  See  supra,  §§  516,  517  ;   Haines  218. 
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contract,  nominal  certainly,  and  which  may  prove  serious, 
unless  he  can  show  that  the  buyer,  and  not  he,  was  in 
default.^  Particularity  of  notice,  however,  as  to  time  and 
place,  is  less  likely  to  be  insisted  upon  by  the  courts  ;  ^  and 
indeed,  wherever  the  buyer's  breach  is  palpable  and  apparent, 
and  the  seller  can  show  fair  reasons  for  selling  without  notice, 
we  find  our  courts  disposed  to  excuse  his  sale  so  made.* 

§  550  a.  Rule  of  Damages  under  a  Re-sale.  —  The  rule  of  a 
seller's  indemnity,,  under  this  or  any  other  re-sale  such  as 
the  law  justifies  him  in  making,  is  as  already  stated ;  *  that 
is,  in  general,  the  difference  between  the  amount  thus  realized 
and  the  original  contract  price.  And  where  the  re-sale  is  a 
fair  and  'honest  one,  under  all  the  circumstances,  and  espe- 
cially if  it  be  made  at  auction  or  upon  public  competition, 
the  net  result  of  the  sale  is  considered  a  fair  test,  though  not 
necessarily  a  concliisive  one,  of  market  value. ^ 

§  551.  Whether  Replevin  ^es  on  the  Unpaid  Seller's  Behalf. 
—  It  is  held  that  the  seller  cannot  maintain  replevin  for  a 
chattel  sold,  delivered,  and  partially  paid  for,  until  after  an 
offer  to  put  the  purchaser  iw  statu  quo,  and  a  demand  and 
refusal  of  the  article.*  Nor,  we  may  assume,  would  replevin 
lie  in  any  case  where  the  property  in  the  chattel  had  passed 
from  seller  to  buyer,  and  the  sale  was  not  induced  by  the 
buyer's  fraud.  ^ 

1  See  Lord  Chelmsford,  in  Page  v.  231.  The  defaulting  buyer's  name 
Cowasjee,  L.  E.  1  P.  C.  127  ;  2  Kent  need  not  be  disclosed  in  the  re-sale, 
Com.  504,  and  n. ;  Sedgw.  Damages,  so  long  as  the  sale  was  in  fact  on  his 
6th  ed.  316.  account.    lb.    And  while  the  place 

2  Cases,  supra.  of  re-sale  is  usually  the  place  where 
'  lb.    And  see  Holland  v.  Eea,     the  goods  were  to  have  been  delivered 

48  Mich.  218 ;  Pollen  v.  Le  Roy,  30  and    paid   for,  another  and   better 

N.  T.  549  (where   the   goods   were  market  may  be  substituted,  in  the 

perishable)  ;  Ullmann  v.  Kent,  60  111.  exercise  of  the  seller's  fair  discretion 

271 ;  Lindon  v.  Eldred,  49  Wis.  305  and  good  faith,  which,  after  all,  fur- 

(where  there  was  a  waiver  by  the  nish  the  test.    Tb.    Cf .  30  Wis.  290. 
buyer).  ^  Hamilton  v.  Singer  Man.  Co.,  54 

*  See  §  513.  111.  370! 

6  Benj.  Sales,  6th  Am.  ed.,  p.  776,  '  See    Bouv.    Diet.    "  Replevin." 

Bennett's  note.    Not  only  the  auction  But  as  to  rescission  and  replevying 

charges,  but  an  insurance  premium  the  chattel  on  the  ground  of  fraud, 

on  the  goods,  may  be  properly  allowed  seeposf,  c.  16. 
the  seller.   Lewis  ».  Greider,  51 N.  Y. 
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CHAPTER  XIV. 

seller's  lien,    AND   RIGHT  OF  STOPPAGE  IN  TRANSITU; 

§  552.  Lien  and  Stoppage  in  Transitu  on  a  Seller's  Behalf.  — 
Lien,  and  stoppage  in  transitu,  are  both  to  be  reckoned  as 
rights  rather  than  remedies,  on  the  seller's  behalf,  though 
found  serviceable  in  the  event  of  the  buyer's  default,  and 
prolonging  one  after  the  other,  to  the  farthest  possible  limit, 
the  seller's  opportunity  of  making  the  goods  sold  a  means  of 
securing  indemnity  under  the  contract.  Let  us  briefly  con- 
sider the  two  topics  in  order. 

§  553.  The  Seller's  Lien;  its  Nature  and  Extent.  —  I.  Of 
liens  generally  we  have  elsewhere  spoken.^  Of  liens,  so 
called,  under  the  law  of  sales,  whereby  the  seller  is  enabled, 
as  of  right,  to  hold  the  goods  as  security  for  his  price  up  to 
the  moment  when  he  parts  possession,  enough  has  been  said 
to  show  that  the  word  "  lien  "  is  not  here  quite  aptly  applied, 
and  that  the  seller's  remedy  is  rather  analogous  to  that  of  a 
pawnee. 2  A  few  words  may  now  be  added  as  to  the  nature 
and  extent  of  this  lien  as  a  right,  how  it  is  preserved,  and 
under  what  circumstances  it  is  finally  lost. 

Where  the  property  in  the  goods  has  not  passed  out  of  the 
seller,  it  would  be  illogical  to  say  that  he  has  a  lien  upon 
them  ;  for  a  lien  upon  goods  implies  that  the  property  in  the 
goods  is  in  one,  and  the  lien  (which  is  founded  in  possession) 
in  another ;  and  the  seller  who  has  both  property  and  posses- 
sion needs  no  lien  right  in  aid  of  his  legal  remedies.  Hence 
the  seller's  price  lien  is  well  defined  as  a  right  midway  be- 
tween the  conclusion  of  the  bargain  and  the  delivery  of  the 
subject-matter ;  the  contract  of  sale  meanwhile  vesting  in 
the  buyer  the  property  in  the  subject-matter,  but  giving  the 
seller  this  right  to  keep  possession  for  his  proper  security 
1 1  Sch.  Pers.  Prop.  §  375  et  seq.  ^  Supra,  cs.  12,  13. 
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until  he  is  paid.  ^  In  g^eral,  where  goods  are  sold  without 
stipulation  for  credit,  the  common  law  gives  the  seller  a  lien 
co-extensive  with  his  term  of  possession  ;  and  he  need  not 
part  with  his  possession  until  he  is  paid.^  So  long,  in  fact, 
as  the  seller  or  his  agent  actually  retains  possession,  by- 
virtue  of  the  contract  of  sale  in  any  stage  of  the  transaction, 
his  possession  serves  to  secure  the  unpaid  purchase-money, 
whether  the  property  in  the  goods  has  gone  out  of  him  or  not.^ 

What  does  this  lien  of  the  seller  cover  ?  It  is  sometimes 
said  to  embrace  the  price  and  the  charges.*  But  recent 
English  and  American  decisions  appear  to  restrict  it  to 
the  price  ;  though  incidental  expenses,  like  transportation 
charges  or  customs  duties,  which  are  really  payable  by  the 
buyer,  under  the  contract  of  sale,  along  with  the  price,  or  as 
part  of  it,  so  to  speak,  would  doubtless  be  still  covered  by 
the  lien.  These  decisions  oppose  extending  the  original 
lien,  however,  to  the  seller's  extra  expenses  incurred  for  his 
benefit  by  reason  of  the  buyer's  default ;  to  such  charges,  in 
fact,  as  the  buyer  has  never  agreed  to  pay ;  but  remit  the 
seller  to  his  personal  remedy  against  the  buyer,  if  a  remedy 
exists  at  all.  "  I  am  clearly  of  opinion,"  says  Lord  Wens- 
leydale,  "  that  no  person  has  by  law  a  right  to  add  to  his  lien 
upon  a  chattel,  a  charge  for  keeping  it  till  the  debt  is  paid  ; 
that  is,  in  truth,  a  charge  for  keeping  it  for  his  own  benefit, 
not  for  the  benefit  of  the  person  whose  chattel  is  in  his 
possession."^ 

§  554.  How  the  Lien  may  have  been  excluded  or  waived.  — 
The  parties  may  at  the  outset  have  excluded  the  seller's  lien 

1  See  story  Sales,  §§  281,  282 ;  St.  396 ;  118  Mass.  443,  and  cases 
Hammonds  v.  Barclay,  2  East,  235 ;  cited ;  Crummey  v.  Raudenbush,  55 
Shaw,  C.  J.,  in  Arnold  v.  Delano,  4  Minn.  426  (where  agreement  was 
Cush.  38  ;  Benj.  Sales,  bk.  5,  pt.  1,  c.  made  to  sell  on  credit,  and  the  seller 
4 ;  ca,ses passim  citeApost.  For  recent  then  found  that  the  buyer  was  insol- 
statute  provisions  in  certain  States  on  vent)  ;  Robinson  v.  Morgan,  65  Vt.  37. 
the  subject  of  a  lien  for  the  purchase  *  Story  Sales,  §  282. 

price,  see  73  Mo.  256 ;  36  Ark.  91.  8  Somes  i;.  British  Empire  Shipping 

2  Story  Sales,  §  282 ;  supra,  c.  Co.,  1  E.  B.  &  E.  363,  367  ;  s.  c.  8 
13.  H.  L.  Cas.  338  ;  Crommelin  v.  N.  Y., 

8  See,  among  other  cases,  83  Wis.  &c.  R.  R.  Co.,  4  Keyes,  90 ;  Benj. 
388  ;  Ware,  River  R.  v.  Vibbard,  114  Sales,  bk.  5,  pt.  1,  o.  4.  See  Lord 
Mass.  447 ;  White  v.  Welsh,  38  Penn.     Cranworth's  remarks  on  appeal,  in 
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by  the  express  terms  of  their  bargain ;  and  any  special  agree- 
ment at  the  outset  or  later  which  is  inconsistent  with  the 
existence  of  such  lien  bars  it  out.^  This  is  a  rule  common  to 
all  liens  ;  ^  but  so  favorably  has  the  seller's  price  lien  been 
regarded,  that  no  mere  stipulation  for  credit  nor  the  taking 
of  a  negotiable  security  will  irrevocably  conclude  the  seller 
who  is  still  in  rightful  possession  of  the  goods  when  the 
credit  expires.^  A  stipulation  for  credit  argues,  neverthe- 
less, a  waiver  of  lien ;  and,  if  possession  of  the  goods  be 
surrendered  under  such  agreement,  there  is  an  end  of  the 
seller's  claim  to  hold  them  upon  a  theory  of  lien.  Hence 
is  it  said  that  the  seller  waives  his  lien  by  giving  credit, 
though  taking  a  promissory  note,  bill  of  exchange,  or  other 
security,  payable  at  a  distant  day ;  and,  again,  that  if  upon 
maturity  of  such  obligation,  or  upon  expiration  of  the 
credit,  the  seller  still  holds  possession,  his  right  of  lien 
revives.*  Of  the  real  force  of  such  observations  the  reader 
is  already  enabled  to  judge ;  ^  and  it  may  be  deduced  from 
what  has  already  been  stated  elsewhere,  that  apart  from  the 
buyer's  insolvency,  the  main  question  is,  whether  the  note 
was  taken  in  payment  or  as  postponing  payment ;  but  that 
on  the  buyer's  insolvency  the  seller  may  assert  his  lien  to 
the  utmost,  provided  he  has  retained  possession." 

Somes  tJ.Britisli  Empire  Shipping  Co.,  Gregory  v.   Morris,  96  TT.   S.   619; 

ib.,  as  to  the  seller's  personal  right  to  Thorpe  ■».  Fowler^  57  Iowa,  641. 
recover  irrespective  of  a  lien  claim.  *  Story  Sales,  §§  285,  286  ;  Beuj. 

1  Spartali  v.  Benecke,  10  C.  B.  212  ;  Sales,  bk.  5,  pt.  1,  c.  4 ;  Homcastle  v. 
Story  Sales,  §  285  ;  Benj.  Sales,  bk.  5,  Farran,  3  B.  &  A.  497  ;  Bunney  v. 
pt.  1,  c.  4.     See  Outcalt  v.  Burling,  1  Poyntz,  4  B.  &  Ad.  568. 

Dutch.  443 ;  Pickett  v.  Bullock,  52  ^  The  condition  of  pre-payment  on 

N.  H.  354 ;  Batchelder,  Be,  2  Low.  a  sale  for  cash  may  be  waived  by 

245.  the  seller  so  as  to  pass  the  title  to  the 

2  1  Sch.  Pers.  Prop.  §  386.  buyer ;  as  where  on  a  cash  sale,  the 
'  Supra,  §  533  ;  Dixon  v.  Yates,  5  thing  being  delivered,  and  the  buyer 

B.  &  Ad.  341 ;   Story  Sales,  §  290 ;  failing  to  pay  on  demand,  the  seller 

Bunney  v.  Poyntz,  4  B.  &  Ad.  568 ;  attaches  the  chattel  for  the  price ; 

Valpy».Oakeley,16Q.B.941 ;  South-  for  by  so  attaching  the  thing  as  the 

western  Freight  Co.  v.  Stanard,  44  buyer's  the  seller  admits  that  his  own 

Mo.  71 ;  Milliken  v.  Warren,  57  Me.  title  has  been   divested.     Heller  o. 

46  ;  Clark  v.  Draper,  19  N.  H.  419 ;  Elliott,  44  N.  J.   L.  467 ;  and  see 

2  Low.  245 ;  Owens  v.  Weedman,  82  next  section. 

HI.  409  ;  Arnold  v.  Delano,  4  Cush.  «  See  Farmeloe  v.  Bain,  1  0.  P.  D. 

33 ;  Vasser  v.  Buxton,  86  N.  C.  335 ;  445 ;  supra,  §§  633-539. 
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Cases  may  arise,  it  is  said,  in  which  the  goods  remaia  in 
the  seller's  possession,  and  yet  may  have  been  accepted  and 
received  by  the  buyer.  But  in  such  cases  the  seller  holds 
possession,  not  by  virtue  of  his  lien  as  seller,  but  under 
some  new  contract  by  which  the  relations  of  the  parties 
are  changed.^  Such  new  contract,  to  be  exclusive  of  one's 
right  to  hold  in  security  for  his  unpaid  price  ought  to  be  a 
clear  one.  Any  unpaid  seller's  actual  possession,  after  the 
time  of  credit  has  expired,  is  favored  in  respect  of  his  lien 
or  security  for  the  price. ^ 

§  555.  ITp  to  what  Period  the  Lien  extends ;  Effect  of 
Delivery,  etc.  —  We  next  ask,  Up  to  what  period  does  the 
seller's  lien  extend,  so  as  to  enable  him  to  enforce  payment 
against  the  goods  ?  In  general,  so  long  as  he  holds  posses- 
sion of  the  goods,  and  no  longer ;  until  he  or  his  agent  has 
delivered  them  to  the  buyer  or  the  buyer's  agent,  or  until 
the  buyer  has  put  him  at  default  by  tendering  payment.^ 

If  the  seller  makes  voluntary  and  unconditional  delivery 
of  the  goods  his  lien,  of  course,  is  displaced.  But  whether 
delivery  of  part  shall  constitute  a  sufficient  delivery  of  the 
whole,  so  as  to  destroy  the  seller's  lien,  depends  ultimately 
upon  the  true  intent  of  the  contract.  The  seller  may,  if  he 
choose,  it  is  said,  give  up  part,  and  retain  the  rest ;  and  then 
his  lien  will  remain  on  the  part  retained  in  his  possession 
for  the  price  of  the  whole  :.  but  there  may  be  circumstances 
sufficient  to  show  that  there  was  no  intention  to  separate 
the  part  delivered  from  the  rest ;  and  then  the  delivery  of 
part  might  operate  as  a  delivery  of  the  whole,  and  put  an 
end  to  the  seller's  possession,  and  consequently  to  the  lien.* 

1  Morton,  J.,  In  SafEord  v.  Mo-  765 ;  Benj.  Sales,  bk.  5,  pt.  1,  c.  4 ; 
Donough,  120  Mass.  290,  291 ;  Cusack  Muskegon  Booming  Co.  ■».  Underhill, 
V.  Robinson,  1  B.  &  S.  299,  308.  43  Mich.  629 ;  Becker  v.  Hallgarten, 

2  Milliken  v.  Warren,  and  other  86  K  Y.  167. 

cases,  supra.  *  Benj.   Sales,  bk.  5,  pt.  1,  c.  4 ; 

3  See  supra,  §§  533,  535 ;  1  Sch.  §  556,  post;  Tanner  v.  Scovell,  14  M. 
Pers.  Prop.  §§  385,  386 ;  Benj.  Sales,  &  W.  28.  But  see  Parke,  J.,  in  Dixon 
bk.  5,  pt.  1,  c.  4 ;  Arnold  v.  Delano,  4  v.  Yates,  5  B.  &  Ad.  313.  In  the 
Cush.  33  ;  Southwestern  Freight  Co.  absence  of  evidence  to  the  contrary, 
v..  Stanard,  44  Mo.  71 ;  2  Kent  Com.  it  is  to  be  assumed  that  the  delivery 
509 ;  Taylor  v.  Wakefield,  6  E.  &  B.  of  part  only  of  the  goods  is  intended 
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Possession  fraudulently  obtained  by  the  buyer  cannot  be 
set  up  against  a  seller  who  is  reasonably  prompt  in  asserting 
his  rights ;  nor,  of  course,  can  the  seller's  lien  be  cut  off 
against  his  will.^  But  even  though  the  sale  were  stipulated 
to  be  for  cash,  yet  the  seller,  by  afterwards  delivering  the 
goods  without  receiving  payment  therefor,  might  be  pre- 
sumed to  have  waived  his  lien ;  ^  and,  wherever  the  goods 
are  taken  without  his  permission,  he  should  be  vigilant  in 
following  them  up  for  retaking  possession,  and  not  suffer 
his  rights  to  slumber. ^  One's  parol  reservation  of  lien 
under  a  chattel  sale,  while  he  yields  possession,  has  been 
sometimes  denied  force  against  the  bond  fide  claims  of  third 
parties,  without  notice  ;  *  though  this  subject  of  giving  pos- 
session under  a  condition  that  title  shall  not  vest  until  the 
price  is  paid  is  subject  to  peculiar  rules  already  considered.^ 
Nor  is  a  written  instrument  permitted  to  defeat  the  rights 
of  such  parties,  which  aims  to  create  a  seller's  lien  upon 
surrendered  goods,  and  is  not  a  chattel  mortgage.®  And  yet, 
as  between  themselves,  the  buyer  and  seller  may  agree 
specially  that  the  lien,  or  security  of  the  latter  for  his 
price,  shall  continue  after  the  goods  are  delivered  to  the 
former.^ 


to  operate  only  as  a  delivery  of  that  The  seller's  action  to  enforce  his 

part   and    not  of   the  whole.     See  lien  bars  his  action  of  detinue.    146 

Cooper,  Ex  parte,  11  Ch.  D.  68,  74.  V.  S.  42. 

But    of.   Douglas   v.   Shumway,   13  '  See  Bowen  v.  Burk,  13  Penn.  St. 

Gray,  498.  146 ;  Welsh  v.  Bell,  32  Pemi.  St.  12. 

1  See  Story  Sales,  §§  291-293.  *  Gay  v.  Hardeman,  31  Tex.  245. 

2  Heller  v.  Elliott,  44  N.  J.  L.  467.  «  See  supra,  §§  299-303. 

Where  one  sells,  reserving  a  lien  for  '  Obermeier  v.  Core,  25  Ark.  562 ; 

the  purchase-money,  and  the  buyer,  Shepardson  v.  Cary,  29  Wis.  34.    See 

after  receiving  the  chattel  on  this  un-  Haskell  v.  Kice,  11  Gray,  240,  as  to 

derstanding,  sells  it  to  a  third  person,  standing  wood  carried  from  one  lot 

the  original  seller  may  take  the  thing  tox  another  of  the  seller's  premises, 

into  his  own  possession  by  virtue  of  And  see  Bunn  v.  Valley  Lumber  Co., 

the  original  lien  and  recover  nominal  51  Wis.  376. 

damages ;  or  he  may  at  his  election  '  Gregory  v.  Morris,  96  TJ.  S.  619. 

attach  the  chattel  in  an  action  of  Such  a  situation  of  security  suggests 

trover  to  recover  his  full  actual  dam-  the  pledgor's  agency  for  a  pledgee  out 

ages ;   on  payment  of  such  damages  of  possession  under  similar  limita- 

the  property  will  vest  in  the  sub-  tions.      See  1  Sch.  Pers.  Prop.  §  407. 
buyer.    HiU  v.  Larro,  54  "Vt.  629. 
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§  556.  Effect  on  Iiien,  -where  Documents  of  Title  are  trans- 
ferred. —  The  effect  on  the  seller's  lien  of  the  transfer  and 
indorsement  to  the  buyer  of  what  are  called  documents  of 
title  is  not  unfrequently  considered.  Symbolical  transfers 
of  chattels  not  conveniently  situated  for  manual  delivery  are 
effected  by  such  acts  under  the  law-merchant  as  the  delivery 
of  the  bill  of  lading  properly  indorsed  or  assigned,  or  of  an 
invoice  as  its  substitute.^  But  all  documents  accompanying 
title  have  not  this  full  effect  so  as  to  divest  the  seller's  lien ; 
nor  will  even  the  indorsement  or  assignment  of  a  bill  of  lad- 
ing (according  to  the  latest  decisions)  debar  the  owner  of 
the  right  of  stoppage  in  transitu  where  no  third  party's 
rights  have  intervened ;  ^  and  as  for  an  unindorsed  or  unas- 
signed  bill  of  lading,  the  delivery  of  the  document  will  not 
be  tantamount  to  delivery  of  the  goods. ^ 

complete  property  and  possession  out 
of  the  seller.  Farina  v.  Home,  16  M. 
&  W.  119  ;  Story  Sales,  §  344  ;  Gunn 
V.  Bolckow,  L.  R.  10  Ch.  491 ;  supra, 
§  392 ;  McEwan  v.  Smith,  2  H.  L. 
Cas.  309.  See  Shepardson  v.  Cary, 
29  Wis.  34.  "If  a  bill  of  lading  is 
given,"  says  Lord  Campbell,  "  and 
that  is  indorsed  for  a  valuable  con- 
sideration, that  would  take  away  the 
right  of  the  vendor  to  prevent  the 
delivery  of  the  goods  ;  but  that  is  not 
so  with  a  delivery-order.  ...  It  is 
said  that  the  delivery-order  and  the 
subsequent  payment  of  the  price  by 
the  second  vendee  take  away  the  lien 
of  the  vendors.  These'  acts  do  not 
seem  to  me  to  do  so ;  for,  first,  this 
price  was  not  paid  to  the  original 
owners;  and  then  to  treat  what 
passed  between  other  people  as  an 
estoppel  to  the  original  owners,  is  to 
give  the  delivery-order  the  effect  of  a 
bill  of  lading,  and  thus  the  argument 
again  and  again  comes  round  to  that 
point  for  which  no  authority  in  the 
usage  of  trade  or  in  the  law  can 
be  shown."  Per  Lord  Campbell, 
McEwan  v.  Smith,  2  H.  L.  Cas.  309. 
And  see  Lord  Ch.  Cottenham,  ib. 
But  local  mercantile  usage,  so  well 


1  See  Benj.  Sales,  bk.  5,  pt.  1,  c.  4 ; 
Story  Sales,  §§  343-346 ;  Conard  v. 
Atlantic  Ins.  Co.,  1  Pet.  386;  Liok- 
ban-ow  v.  Mason,  2  T.  R.  63  ;  1  Smith 
Lead.  Cas.  848  ;  McEwan  v.  Smith,  2 
H.  L.  Cas.  309 ;  1  Sch.  Pers.  Prop. 
§§471,472;  Gibson b. Stevens, 8 How. 
399  ;  Gardner  v.  Howland,  2  Pick.  509, 
602  ;  McKee  v.  Garcelon,  60  Me.  165  ; 
The  Vaughan,  14  Wall.  258;  Dows 
V.  Greene,  24  N.  Y.  638 ;  Becker  v. 
Hallgarten,  86  N.  Y.  167. 

2  See,  post,  Lickbarrow  v.  Mason, 
2  T.  R.  63  ;  1  Smith  Lead.  Cas.  848. 
And  see  Peters  v.  Ballistier,  3  Pick. 
495. 

s  Stone  V.  Swift,  4  Pick.  389. 

Of  what  are  known  as  delivery- 
orders,  Judge  Blackburn  has  said  that 
the  indorsement  of  the  instrument  has 
no  effect  (independently  of  legislar- 
tion)  beyond  that  of  an  authority  to 
receive  possession.  Blackb.  Sales, 
297.  The  later  English  cases  con- 
firm this  view  ;  and  what  are  known 
as  delivery- warrants,  wharfinger' s  cer- 
tificates, and  the  like,  have  been  pro- 
nounced to  be  no  documents  of  title 
representing  the  goods  in  any  such 
sense,  even  with  reference  to  third 
parties,  as  to  suffice  for  carrying  the 
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§  557.    How  Buyer  may  put  an  End  to  the  Lien  by  tendering 
Performance,  etc.  —  Since  the  seller  may  put  an  end  to  his 


recognized  as  to  have  presumably  en- 
tered into  the  mutual  agreement  of 
parties,  has  much  to  do  with  these  ques- 
tions ;  and  In  the  United  States,  and 
especially  in  sections  largely  concerned 
in  inland  transportation,  warehouse- 
receipts  have,  in  several  instances, 
been  treated  as  documents  of  title  to 
much  the  same  extent  as  bills  of  lad- 
ing.   Gibson  v.  Stevens,  8  How.  384 ; 
Shepardson  v.  Gary,  29  Wis.  34.  Nor 
should  the  various  acts  of  legislation 
in  both  countries  be  lost  sight  of, 
which,  for  certain  specified  purposes 
named,  preserve  or  destroy  liens,  or 
give  certain  classes  of  these  docu- 
ments   of    title  a  quasi   negotiable 
character  by  the  force  of  positive  law. 
Prominent  among  such  enactments 
are  the  English  Factors'  Act  of  6 
Geo.  IV.  c.  94,  §  2,  and  the  Bills  of 
Lading  Act  of  1849,   Vict.    o.   Ill, 
whose  features  reappear  in  the  codes 
of  some  American  States.    See  Benj. 
Sales,  bk.  5,  pt.  1,  c.  4,  where  the 
English  statutes  on  this  subject  are 
fully  set  forth  ;  Barber  v.  Meyerstein, 
L.  R.  4  H.  L.  317 ;  Jessel  v.  Bath, 
L.  R.  2  Ex.  267  ;  Dows  v.  Greene,  24 
N.  Y.  638 ;  Hale  v.  Milwaukee  Dock 
Co.,  29  Wis.  482.    And  here  it  should 
be  observed  that  by  the  latest  Eng- 
lish Factors'  Act,  40  &  41  Vict.  c.  39 
(1877),  numerous  changes  are  made, 
particularly  in   the  direction  of  as- 
similating   all    documents    of   title, 
when  in  the  hands  of  a  bond,  fide 
transferee  for  value  from  the  original 
purchaser,  to  bills  of  lading,  for  the 
purpose  of  defeating  the  seller's  lien 
and  stoppage  in  transitu.  Benj.  Sales, 
3d  ed.  §  809.    For  the  mutual  con- 
venience,   besides,   of    owners  who 
wish  to  secure  advances  upon  col- 
lateral security,  and  the  parties  so 
advancing,  may  be  found  local  stat^ 
utes,  as  in  New  York,  which  specially 
provide  that  any  person  to  whom 


■warehouse-receipts  are  transferred  by 
indorsement  shall  be  deemed  the 
owner,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  by  him. 
Benj.  ib.  ;  Yenni  v.  McNamee,  45 
N.  Y.  614 ;  N.  Y.  Laws  1858,  c.  326. 
And  see  Mass.  Pub.  Stats,  c.  72,  §  1. 
And  the  effect  of  the  late  English 
statutes  is,  in  that  country,  to  enable, 
not  only,  as  formerly,  the  bonS,  fide 
buyer  of  goods  under  indorsement  of 
a  bill  of  lading,  but  likewise  a  party 
who  loans  or  advances  money  upon 
the  faith  of  such  security,  to  prevail 
in  title  over  the  original  seller  who 
has  actually  transferred  the  document 
and  suffered  it  to  go  into  the  market. 
Benj.  Sales,  bk.  6,  pt.  1,  c.  5 ;  Short 
V.  Simpson,  L.  R.  1  C.  P.  248 ;  Barber 
V.  Meyerstein,  L.  R.  4  H.  L.  317 ; 
Pease  v.  Gloahec,  L.  R.  1  P.  C.  219. 
But  independently  of  legislation,  and 
of  special  usage  shown,  the  general 
rule  of  America,  and  likewise  of  Great 
Britain,  appears  to  be  to  preserve  the 
seller's  lien  and  possessory  rights  in 
goods,  notwithstanding  the  transfer 
of  orders,  warrants,  or  other  docu- 
ments less  formal  than  bills  of  lading. 
See  supra,  §  539 ;  Solomons  v.  Ches- 
ley,  58  N.  H.  238.  As  to  warehouse- 
receipts,  for  instance,  and  delivery- 
orders,  the  seller  has  been  allowed  to' 
countermand  and  rescind,  on  ascer- 
taining the  buyer's  insolvency,  at  any 
time  before  the  warehouseman  has 
delivered.  Anderson  v.  Reed,  108 
N.  Y.  333;  Keeler  v.  Goodwin,  111 
Mass.  490. 

One  who  buys  or  advances  on  the 
faith  of  these  documents  of  title,  does 
not,  however,  stand  as  securely  as  the 
innocent  holder  for  value  of  a  genuine 
bill  of  exchange  or  promissory  note. 
Honest  possession  is  not  always  an 
adequate  protection  in  the  instance  of 
these  merely  quasi  negotiable  secu- 
rities ;  for  the  indorsement  gives  the 
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lien  by  delivery,  so  may  the  buyer  terminate  it  by  fulfilling, 
or  offering  to  fulfil,  his  whole  duty  under  the  contract,  and 
so  entitling  himself  to  delivery.  Hence  is  it  that  the  buyer's 
tender  of  price  is  held  to  extinguish  the  seller's  lien,  even 
though  the  seller  refuse  to  receive  the  money ;  for  the  right 
is  co-extensive  only  with  the  object  it  aims  to  secure,  and 
cannot  be  made  the  means  of  oppression.  ^  But  the  lien 
right,  Mr.  Story  says,  is  a  right  to  retain  until  the  whole 
price  is  paid ;  so  that  a  partial  payment  will  not  destroy,  but 
only  diminish,  the  lien,  every  single  portion  of  property  sold 
being  covered  by  the  lien  for  the  smallest  fraction  of  the 
price. ^  To  this  it  should  be  added,  however,  that  in  part 
payments,  as  well  as  part  deliveries,  the  real  intent  of  the 


holder  in  general  no  such  right  as  to 
enable  him  to  claim  the  goods  when 
the  bill  came  to  him  through  a  finder 
or  thief  who  had  no  right  to  the  docu- 
ment. Gnrney  v.  Behrend,  3  B.  &  B. 
622;  Blackb.  Sales,  279;  StoUenwerck 
D.Thacher,  116  Mass.  224.  And  where 
the  weight  is  wrongly  expressed  in 
the  document,  Jessel  v.  Bath,  L.  B.  2 
Ex.  267,  or  where  so  many  barrels 
of  "salt  pork"  are  therein  described 
as  "mess  pork,"  Hale  v.  Milwaukee 
Dock  Co.,  29  Wis.  482,  the  party  who 
trusted  to  the  document  has  been 
permitted  to  suffer ;  on  the  general 
ground,  as  it  would  appear,  that  unless 
legislation,  usage,  or  express  agree- 
ment, make  it  otherwise,  nothing  is  to 
be  delivered  up  under  the  document 
but  the  goods  which  the  document 
actually  represented,  notwithstanding 
they  were  erroneously,  but  not  fraud- 
ulently, misdescribed.  See,  further, 
1  Sch.  Pers.  Prop.  §§  471,  472. 

Where  a  bill  of  lading  making  the 
goods  deliverable  "to  order  or  as- 
signs" is  transferred  by  the  con- 
signor and  deposited  as  security  for 
advances  made  by  a  third  party,  and 
then,  upon  repayment  of  the  advance, 
is  transferred  back  to  him  by  the 
third  party,  his  original  remedies 
under  the  contract  are  restored,  so 
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as  to  enable  him  to  sue  for  a  breach 
committed  before  or  after  such  re- 
transfer  of  the  bill.  Short  v.  Simp- 
son, L.  K.  1  C.  P.  248. 

A  late  decision  in  the  English 
House  of  Lords  treats  of  the  effect 
of  giving  bills  of  lading  in  duplicate 
or  triplicate, — a  custom  which  largely 
prevails  among  merchants.  It  was 
held  that  the  party  who  first  gets  one 
bill  of  lading  out  of  the  set  gets  the 
property  which  that  set  represents, 
and  need  not  concern  himself  about 
the  subsequent  bills  of  the  set ;  and 
that,  while  a  ship-owner  or  wharf- 
inger who  delivers  the  goods  to  the 
holder  of  a  subsequent  bill  may  be 
excusable,  the  fact  of  such  delivery 
vriU  not  affect  the  ownership  of  the 
goods  as  between  the  holders  of  the 
two  bill.s.  Meyerstein  v.  Barber,  L.  E. 
4  H.  L.  317  (1870).  See  also  Glyn 
V.  East  India  Dock  Co.,  7  App.  Cas. 
159 ;  1  Sch.  Pers.  Prop.  §§  471,  472. 
As  to  the  seller's  acts  restraining  the 
effect  of  delivery  by  exercising  the 
jus  disponendi,  see  supra,  c.  4 ;  Cra- 
ven V.  Ryder,  4  Taunt.  433  ;  Cowas- 
jee  V.  Thompson,  5  Moore  P.  C.  165. 

1  Martindale  v.  Smith,  1  Q.  B.  389 ; 
Benj.  Sales,  bk.  5,  pt.  1,  c.  4. 

2  Story  Sales,  §  282.  See  supra, 
§555. 
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contract  will  control ;  and  several  sales  embraced  under  one 
entire  contract  must  be,  here  as  elsewhere,  distinguished 
from  separate  and  distinct  transactions  under  as  many  dis- 
tinct contracts. 

§558.  Right  of  stoppage  in  Transitu ;  its  Nature.  —  II.  The 
last  chance  which  the  law  gives  the  unpaid  seller  to  reclaim 
his  goods  as  his  own,  under  the  original  contract  of  sale,  is 
presented  where  the  goods  are  delivered  up,  technically- 
speaking,  to  the  buyer,  so  that  the  seller's  lien  is  gone  ;  and 
yet,  being  on  their  transit  and  in  the  keeping  of  an  agent, 
have  not  yet  come  into  the  buyer's  actual  custody,  but  con- 
tinue in  that  of  the  carrier  or  middleman.  Here  the  seller, 
by  a  stretch  of  judicial  favor,  is  permitted,  on  discovering 
that  the  buyer  is  insolvent,  to  stop  the  goods  before  the 
buyer  acquires  possession,  and  retake  them  as  his  own, 
instead  of  suffering  them  to  be  thrown  in  among  the  insol- 
vent's assets.  The  right  of  stoppage  in  transitu  is  to  be 
carefully  distinguished  from  that  of  lien,  to  which  in  many 
respects  it  bears  resemblance,  and  operates  as  a  sort  of 
extension  thereof.  At  the  same  time,  as  we  have  observed, 
the  lien  security  is  stretched  practically  to  its  utmost  for 
protecting  the  seller  who  finds  out,  after  agreeing  to  part 
with  possession,  that  his  buyer  is  insolvent.^ 

This  right  most  likely  originated  in  the  law-merchant.  It 
is  not  peculiar  to  Great  Britain,  but  receives  recognition  in 
the  other  commercial  countries  of  Europe,  as  France,  Russia, 
and  Holland ;  and  the  better  opinion  regards  the  rule  as  one 
of  equity  or  civil  jurisprudence.^  The  doctrine  was  first 
announced  in  England  in  1690 ;  ^  and,  when  equity  inclined 
to  abandon  it,  the  common  law  took  it  up,  ajud  moulded  it 
into  its  prevailing  shape.     But  the  right  was  generally  con- 

1  See  §§  554,  556 ;  Crummey  v.  Lickbarrow  v.  Mason,  2  T.  R.  63 ;  2 
Kaudenbush,  55  Minn.  426.  Kent  Com.  540 ;  Newhall  v.  Vargas, 

2  See  Gibson  v.  Carruthers,  8  M.  15  Me.  312.  See  Black  v.  Bakers, 
&  W.  337,  per  Lord  Abinger;  Bab-  40  Jur.  77  (1867),  as  to  the  Seotcb 
cock  V.  Bonnell,  80  N.  Y.  244,  and  law  of  stoppage  in  transitu. 

cases  cited  ;  Wiseman  v.  Vandeputt,  '  See  Wiseman  v.  Vandeputt,  2 

2  Vern.  203;  Story  Sales,   §§  318,     Vern.  203. 
399;  Benj.  Sales,  bk.  6,  pt.  1,  c.  5; 
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ceded  in  the  courts  of  England  and  tlie  United  States  long 
before  its  consequences  as  to  the  respective  parties  found 
clear  exposition.^ 

§  559.  The  Same  Subject;  Division  of  this  Topic.  —  Let  US 
consider  in  order  :  (1st.)  The  parties  by  and  against  whom 
the  right  of  stoppage  in  transitu  may  be  exercised.  X^d.) 
The  transit,  with  its  proper  limits.  (3d.)  The  method  of 
exercising  the  right.  (4th.)  The  effect  of  exercising  the 
right.  (5th.)  How  the  right  is  defeated  by  the  transfer  of 
documents  of  title.  (6th.)  Other  means  of  defeating  or 
excluding  this  right. 

§  560.  Parties  by  vtrhom  the  Right  is  exercised ;  Seller,  Con- 
signor, etc.  —  (1st.)  As  to  the  parties  by  and  against  whom 
the  right  may  be  exercised.  This  right  is  conceded,  not  only 
to  a  seller,  but  to  any  consignor  who  may  have  bought  the 
goods  on  his  own  money  or  credit,  and  to  whom  the  buyer 
may  be  liable  for  the  price,  —  in  other  words,  both  to  sellers 
and  to  parties  situated  as  sellers,  even  though  such  selling 
party  may  be  in  a  certain  sense  a  factor  or  agent.^  Among 
parties  thus  favored  is  the  seller  of  an  interest  in  an  execu- 
tory agreement ;  in  fact,  any  general  or  speci'al  agent  whose 
act  is  recognized  and-  confirmed  by  the  selling  or  consigning 
principal  for  whom  he  thus  acts ;  *  but  not  a  wholly  unau- 
thorized party,  one  who  never  had  dealings  with  the  seller, 
but  stops  the  goods  at  a  venture,  as  though  bidding  for  the 
gratitude  of  a  stranger.*  Legislation  sometimes  lets  in  a 
surety,  so  as  to  permit  of  his  act  of  stoppage ;  though  the 
liability  of  such  a  party,  on  general  principle,  and  apart  from 
a  settled  usage,  appears  too  remote  for  this  purpose.*    Nor 

1  Gibson  -e.  Carruthers  and  other  '  Jenkyns  v.  Usborne,  7  M.  &  G. 
authorities,  supra.  678. 

2  Benj.  Sales,  bis.  5,  pt.  1,  c.  5,  §  1 ;  *  See  Story  Sales,  §  324 ;  Benj. 
Story  Sales,  §§  323,  324 ;  Feise  v.  Sales,  bk.  5,  pt.  1,  c.  5,  §  1 ;  Hutoh- 
Wray,  3  East,  93 ;  EUershaw  v.  ings  v.  Nunes,  1  Moore  P.  C.  n.  s. 
Magniac,  6  Ex.  570 ;  Lickbarrow  243 ;  Bell  v.  Moss,  5  Whart.  189 ; 
V.  Mason,  2  T.  R.  63 ;  cases  infra ;  Chandler  v.  Fulton,  10  Tex.  2 ; 
1  Smith  Lead.  Cas.  848  et  seq. ;  New-  Aguirre  v.  Parmelee,  22  Conn.  473  ; 
hall  V.  Vargas,  13  Me.  93  ;  Seymour  Reynolds  v.  Boston,  &o.  R.,  43  N.  H. 
■».  Newton,  105  Mass.  272.    Cf.  Gwyn  580  ;  Bird  v.  Brown,  4  Ex.  786. 

».  Richmond  R.,  86  N.  C.  429.  ^  sifikin  v.  Wray,  6  East,   371; 
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can  a  mere  lien  creditor  claim  to  exercise  the  right ;  for  it  is 
the  seller's  lien  only,  not  that  of  miscellaneous  parties,  whose 
protection  is  here  regarded. ^  Nor  can  a  huyer  stop  goods  in 
transit,  being  the  adversary  party ;  though  it  is  allowable  for 
a  buyer  to  countermand  the  sale  with  the  seller's  assent,  so 
as  to  restore  to  the  latter  his  property  rights,  save  so  far  as 
some  third  party's  rights  may  be  injuriously  affected  thereby, 
—  this  being,  in  fact,  a  mutual  rescission.^ 

A  principal  consigning  goods  to  his  factor  who  proves  in- 
solvent may  stop  them  in  transitu,  even  though  the  factor 
may  have  made  advances,  or  be  jointly  interested  in  the 
goods.^  Nor  is  a  consignor  deprived  of  this  right  by  reason 
of  having  in  his  own  hands  goods  of  the  consignee  still 
unaccounted  for,  while  the  account  current  between  them 
remains  unadjusted  and  the  balance  is  unascertained.*  But 
the  cases  appear  to  pivot  upon  the  inquiry,  whether  the 
party  against  whom  the  stoppage  is  made  is  still  indebted 
to  the  stopping  party  as  buyer  or  not ;  the  latter  taking  the 
benefit  of  a  doubt.  Hence  is  it  that  a  partial  payment  of  the 
price  will  not  exclude  one's  right  of  stoppage  ;  ^  nor  a  post- 
poned payment  in  bills  of  exchange  or  other  securities ;  ^  nor, 
in  general,  the  fact  that  credit  was  given  by  the  seller ;  ^  while 
the  taking  of  securities  or  any  commodity,  by  way  of  full  and 
absolute  payment  of  the  price,  does.^  When  payment,  how- 
ever, has  been  made  for  part  of  the  goods  under  an  appor- 

Story  Sales,  §  323 ;  Benj.  Sales,  bk.  som  v.  Thornton,  6  East,  17 ;   Story 

5,  pt.  1,  c.  5,  §  1,  citing  act  19  &  20  Sales,  §  323. 

Vict.  c.  97,  §  5 ;  Imperial  Bank  v.  *  Wood  v.  Jones,  7  D.  &  R.  126. 

London  Dock  Co.,  5  Ch.  D.  195.  But  see  Vertue  v.  Jewell,  4  Camp.  31, 

1  Story  Sales,  §  323 ;  Benj.  Sales,  explained  in  Benj.  Sales,  ib. 

bk.  5,  pt.  1,  c.  5,  §  1 ;  supra,  §§  531,  ^  peise  v.  Wray,  3  East,  93 ;  Van 

532;   1  Sch.  Pers.  Prop.  §§386-388;  Casteel  v.  Booker,  2  Ex.  702;  New- 

Kinloch  v.   Craig,  3  T.  K.  119  ;    4  hall  v.  Vargas,   13  Me.  93 ;    Story 

Brown  P.  C.  47.  Sales,  §  327. 

2  See  Story  Sales,  §  324,  Bennett's  «  Dixon  v.  Yates,  5  B.  &  Ad.  345  ; 
n. ;  Grout  v.  Hill,  4  Gray,  361 ;  Peise  v.  Wray,  3  East,  93.  See  su- 
Sturtevant  v.  Orser,  24  N.  Y.  538  ;  pra,  §§  418-422. 

Ash  V.  Putnam,  1   Hill,  N.  Y.  302.  '  Clapp  v.  Sohmer,  55  Iowa,  273  ; 

Cf.  Bolton  V.  Lancashire,  &c.  R.  R.  supra,  §§  533-535 ;  Babcock  v.  Bon- 
Co.,  L.  R.  1  C.  P.  431 ;  post,  c.  17.         nell,.  80  N.  Y.  244. 

»  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  1 ;  '  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  1 ; 

Kinloch  v.  Craig,  3  T.  R.  119 ;  New-     Eaton  v.   Cook,  32  Vt.   58  ;    Story 
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tionable  contract,  this  right  of  stoppage  applies  only  to  the 
goods  unpaid  for.^ 

§  561.  Party  against  'whom  the  Right  is  ezercised ;  Insolvent 
Buyer,  etc.  —  The  party  against  whom  this  right  is  to  be  exer- 
cised is  the  buyer,  or  quasi  buyer,  provided  such  party  be 
bankrupt  or  insolvent  and  not  otherwise.  The  insolvency 
of  an  intermediate  party  would  give  to  the  original  owner  no 
right  to  stop  the  goods  against  one  not  insolvent,  with  whom 
he  had  dealt  directly  as  seller.^  Insolvency,  or  a  general 
inability  to  pay  one's  debts,  can  be  shown  by  a  variety  of 
circumstances;  and  one  manifest  instance  is,  where  the 
buyer  has  stopped  payment.^  That  the  seller  need  not 
wait  for  a  formal  adjudication  of  bankruptcy,  or  even  for 
the  institution  of  proceedings  in  insolvency  is  quite  clear ; 
and,  in  case  of  uncertainty,  he  runs  little  risk  by  acting 
promptly  as  his  welfare  demands.  For,  if  the  buyer  be 
insolvent  by  the  time  the  goods  reach  their  destination,  the 
act  of  stoppage  is  justified ;  though,  if  he  remained  solvent 
to  that  period,  the  seller  would  be  bound  to  deliver  the 
goods,  and  indemnify  the  buyer  besides.*  A  Connecticut 
case  goes  so  far  as  to  declare  that  the  buyer's  failure  must, 
in  point  of  fact,  have  been  later  than  the  sale ;  a  doctrine 
which,  in  other  States,  however,  has  been  repeatedly  dis- 
affirmed ;  *  and  the  general  inclination  is  undoubtedly  to 
limit  the  inquiry  to  the  point  of  actual  insolvency  on  the 


Sales,  §  327.     Charging  a  commis-  buyer's     "absconding"    does    not 

sion  for  negotiating  paper  taken  by  necessarily  conclude  his  insolvency, 

way  of  postponing  payment,  does  not  Smith  v.  Barker,  102  Ala.  679. 
divest  the  seller  of  his  right  of  stop-  *  See  the  Constantia,  6  Rob.  Ad. 

page.    Newhall  v.  Vargas,  13  Me.  93.  321. 

1  Merchant  Banking  Co.  v.  Steel  ^  Rogers  v.  Thomas,  20  Conn.  54, 
Co.,  6  Ch.  D.  205.  disapproved  by  Blum  v.  Marks,  21 

2  Eaton  v.  Cook,  32  Vt.  58.  La.  Ann.  268 ;  Benedict  v.  Schaettle, 
8  Benj.  Sales,  bk.  5,  pt.  1,  o.  5,  §  2 ;  12  Ohio  St.  515 ;  Reynolds  v.  Boston, 

Story  Sales,  §§  327,  329 ;  Newsom  v.  &c.  R.  R.  Co.,  43  N.  H.  580  ;  O'Brien 

Thornton,    6    East,    17 ;    Dixon  ».  v.    Norris,   16    Md.    122 ;    Hays   v. 

Yates,    6    B.    &    Ad.    318 ;    Clark  Mouille,  14  Penn.  St.  48 ;   Loeb  v. 

V.  Lynch,   4  Daly,   83 ;   Herrick  v.  Peters,  63  Ala.  243  ;  White  v.  Mitch- 

Borst,  4  Hill,  N.  Y.  660  ;  Thompson  ell,  38  Mich.  390  ;  Kingman  o.  Deni- 

D.  Thompson,  4  Cush.  127 ;  Tuthill  son,  84  Mich.  612. 
V.   Skidmore,  124  N.  Y.   148.     The 
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buyer's  part,  unless  it  appears  that  the  seller  made  the 
bargain  with  knowledge  of  the  buyer's  insolvency,  in  which 
case  the  right  would  be  denied  him.^ 

§  562.  The  Transit,  with  its  Proper  Limits ;  Intervention  of 
Carrier.  —  (2d.)  As  to  the  transit,  with  its  proper  limits. 
The  right  we  are  considering  should  be  distinguished  from 
broader  rights  of  recovery,  under  a  mutual  rescission  of  the 
sale  while  goods  are  on  transit,  or  otherwise,  wherever  more 
than  a  lien  for  price  is  to  be  asserted,  and  the  buyer's  insol- 
vency is  no  essential  condition.  To  allow  of  the  right  of 
stoppage  in  transitu,  there  must  be,  besides  those  adversely 
interested  as  buyer  and  seller,  a  third  party,  —  namely,  the 
carrier  or  middleman  in  possession  of  the  goods,  —  acting 
in  one  sense  as  the  buyer's  agent,  but,  in  truth,  a  sort  of 
neutral  custodian.  When  he  takes  possession  from  the  seller 
as  carrier,  the  transit  begins ;  when  he  divests  himself  of 
possession  in  such  capacity  to  the  buyer,  the  transit  ends ; 
and  the  stoppage,  to  be  effectual,  must  occur  between  these 
two  points.^  This  stoppage  right  begins  only  when  the  lien 
right  ends.  It  must  appear  at  the  outset,  so  far  as  the  seller's 
right  of  stoppage  is  concerned,  that  the  custodian  for  the 
transit  is  not  retained  as  the  seller's  agent,  as  would  be  the 
case  if  the  seller  reserved  the  Jus  disponendi  to  himself  by 
certain  acts,  and  thus  kept  himself  owner  of  the  goods ;  nor 
as  the  buyer's  special  and  immediate  agent,  taking  and  hold- 
ing custody  strictly  on  his  behalf,  and  subject  to  his  direc- 
tions ;  but  as  the  buyer's  agent  only  so  far  as  the  law  thus 
treats  a  carrier  or  middleman.^     So  long  as  the  carrier's  lien 

1  Blum  V.  Marks,  21  La.  Ann.  268 ;  cashire,  &c.  R.  E.  Co.,  L.  R.  2  Ch, 

Conyers   v.   Ennis,  2    Mason,  236 ;  332 ;    2  Kent   Com.    546 ;    Blaokb, 

Reynolds  v.  Boston,  &o.  R.  R.  Co.,  Sales,    242 ;    Berndston    v.    Strang, 

43  N.  H.  580 ;  O'Brien  v.  Norris,  16  L.  R.  4  Eq.  481 ;  L.  R.  3  Ch.  689  i 

Md.    122 ;    Buckley    v.   Furniss,   15  Rowley   v.  Bigelow,  12  Pick.  307 

Wend.  137;  Loeb  v.  Peters,  63  Ala.  Covell  v.  Hitchcock,  23  Wend.  611 

243.  Cabeen  v.  Campbell,  .30  Penn.   St. 

*  Benj.  Sales,  bk.  5,  pt.  1,  o.  5,  §  3 ;  254 ;  Newhall  v.  Vargas,  15  Me.  312, 

Story  Sales,  §  336.  See  Gwyn  v.  Richmond  R.,  85  N.  C, 

8  lb. ;   Van  Casteel  v.  Booker,  2  429,  which  holds  that  where  the  con^ 

Ex.  691 ;  Turner  v.  Liverpool  Docks  tract  for  transportation  is  in  legal 

Co.,  6  Ex.  643  ;  Schotsman  v.  Lan-  effect  with  the  buyer  (the  consignor 
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for  unpaid  freight  continues,  it  will  be  strongly  presumed 
that  he  holds  the  goods  as  carrier  and  not  so  as  to  exclude  a 
seller's  right  of  stoppage.^ 

The  transit  ordinarily  continues  until  the  goods  are  actu- 
ally delivered  to  the  buyer,  or  to  some  one  whom  he  desig- 
nates as  his  authorized  agent  to  receive  the  goods  on  his 
behalf ;  and  this  is  usually,  but  not  invariably,  postponed 
to  the  arrival  of  the  goods  at  the  journey's  end.  Supposing 
the  transit  to  require  a  change  of  carriers  pending  the  arrival 
at  the  ultimate  destination,  —  as  where  goods  en  route  from 
Chicago  to  London  pass  over  different  lines  of  railway,  and 
then  require  shipment  by  vessel  besides,  —  the  transit  may 
be  broken  at  various  points,  and  the  goods  may  lie  over  in 
warehouses,  awaiting  opportunities  to  go  forward.  Now, 
the  main  question  as  to  every  intermediate  agent  is,  whether 
he  is  the  buyer's  agent  to  keep  the  goods,  and  take  the  buyer's 
new  orders  as  to  their  further  disposal  and  a  new  destination  ; 
or,  on  the  other  hand,  an  agent  for  the  purpose  of  carrying 
out  the  original  forwarding  intent.^  In  the  former  case, 
and  where  some  fresh  impulse  must  be  given  to  the  goods, 
the  seller's  right  of  stoppage  has  ceased :  in  the  latter  it 
continues.  A  certain  point  being  reached,  where  the  goods 
come  into  the  hands  of  parties  who  await  new  orders  from 
the  original  buyer  to  forward  to  his  own  sub-buyer  or  an- 
other, or  where  they  go  back  again  to  the  original  seller  to 
start  them  under  new  directions  from  the  buyer,  the  iirst 
transit  has  been  deemed  at  an  end.^  Not  so,  however, 
where  the  intermediate  custody  is  incidental  to  the  con- 
tinuous purpose  of  forwarding  to  the  ulterior  point  of  des- 
tination determined  upon,*  even  though  the  buyer's  further 

acting  as  his  agent,  though  paying  in  v.  Baldwin,  5  East,  175  ;   Valpy  v. 

advance  for  the  goods),  and  the  com-  Gibson,  4  C.  B.  837  ;   Smith  v.  Hud- 

pany  is  liable  to  the  latter  for  non-  son,  4  B.  &  S.  431 ;  Sawyer  v.  Joslin, 

delivery,  there    exists   no    right  of  20  Vt.  172 ;   Guilford  ».  Smith,  80 

stoppage.     Sed  qu.  Vt.  49.     See  Bethell    v.    Clark,   19 

1  Falk,  Ex  parte,  14  Ch.  B.  446 ;  Q.  B.  D.  553  ;  20  Q.  B.  D.  615,  617  ; 
7  App.  Cas.  584.  §  564. 

2  See  2  Kent  Com.  546.  *  Benj.  ib. ;  Story  Sales,  §§  334- 
8  Blaokb.  Sales,  224,  244 ;   Benj.      336 ;   Coates  v.  Railton,  6  B.  &  C. 

Sales,  bk.  5,  pt.  1,  c.  5,  §  3  ;   Blxon     422  ;  Covell  v.  Hitchcock,  23  Wend. 
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directions  are  awaited  as  to  details  in  furtherance  of  that 
purpose. 1  As  preliminary  to  the  main  transit,  the  goods 
may  be  so  warehoused  for  temporary  purposes,  or  placed  in 
such  neutral  custody,  by  virtue  of  the  seller's  undertak- 
ing to  forward  them  to  the  buyer,  that  the  seller  must  be 
deemed  to  have  either  his  original  lien  upon  them,  or  a  right 
of  stoppage  in  transitu,  for  security  of  the  price. ^  The  fact 
that  the  buyer  is  a  passenger  on  the  same  ship  and  transit 
as  the  goods,  does  not  exclude  this  right  of  stoppage  when 
possession  is  with  the  carrier.^  Nor  that  the  buyer  belonged 
to  the  firm  of  the  seller.* 

§  563.  The  Same  Subject ;  Buyer  may  Break  Transit  and  In- 
tercept Goods.  —  The  issue  herein  involved,  which  is  one  of 
intent,  though  often  obscure  because  manifested  by  equivocal 
acts,  is  rendered  all  the  more  doubtful  in  the  cases,  from  the 
circumstance,  now  readily  admitted,  that  a  buyer  has  the 
right  to  break  the  original  transit  and  intercept  his  goods, 
personally  or  by  means  of  an  authorized  agent,  at  any  inter- 
mediate point.  His  exercise  of  this  right  in  good  faith  and 
with  corresponding  intent  puts  an  end  to  the  seller's  oppor- 
tunity of  stopping  the  goods  on  his  own  behalf.^  Carrier 
and  consignee  may  agree,  too,  to  change  the  route  and  vary 
the  place  of  delivery,  and  thus  shut  out  the  right  of  stoppage, 
provided  the  seller  has  parted  title ;  ^  nor  will  a  wrongful  re- 

611 ;   Cabeen  v.  Campbell,  30  Penn.  when  they  are  in  any  place  oJE  deposit 

St.  254  ;  Hays  v.  Mouille,  14  Penn.  ,  connected  with  the  transmission  and 

St.  48  ;  Markland  v.  Creditors,  7  Cal.  delivery  of  them,  and  until  they  ar- 

213.  rive  at  the    actual  or    constructive 

1  Harris  v.  Pratt,  17  N.  Y.  249.  possession  of  the  consignee."  Abbott 

2  Mohr  V.  Boston,  &c.  R.,  106  Shipping,  cited  with  approval  in 
Mass.  67.  The  transit  contemplated  Kendall  v.  Marshall,  11  Q.  B.  D.  364. 
by  the  terms  of  the  agreement  is  to  ^  Lyons  v.  Hoflnung,  15  App.  Cas. 
be  considered  ;  but  a  liberal  rule  of  391. 

construction  is  here  applied.  See  *  Cooper,  ^a;  parte,  11  Ch.  D.  68. 
Watson,  Ex  parte,  5  Ch.  D.  35 ;  Rose-  ^  Whitehead  v.  Anderson,  9  M.  & 
vear  Clay  Co.,  Ex  parte,  11  Ch.  D.  W.  518 ;  London,  &c.  R.  R.  Co.  v. 
560.  "  Goods  are  deemed  to  be  in  Bartlett,  7  H.  &  N.  400 ;  Mohr  v. 
transitu  not  only  while  they  remain  Boston,  &c.  R.  R.  Co.,  106  Mass.  67  ; 
in  possession  of  the  carrier,  whether  Chandler  v.  Fulton,  10  Tex.  2. 
by  water  or  land,  and  although  such  ^  London,  &c.  R.  R.  Co.  v.  Bart- 
carrier  may  have  been  named  and  lett,  supra;  Wood  v.  Yeatman,  15 
appointed  by  the  consignee,  but  also  B.  Mon.  270. 
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fusal  of  the  carrier  to  deliver  impair  the  buyer's  right  to 
take  full  control.^ 

§  564.  Carrier's  Acts  at  Terminus  ;  'what  Acts  exclude  Seller. 
—  As  to  the  termination  of  the  transit,  the  simple  arrival  of 
the  goods  at  the  place  of  ulterior  destination  does  not  per  %e 
put  an  end  to  the  seller's  right  of  stoppage;  but  he  may 
overtake  them  at  any  time  before  the  buyer  has  acquired 
possession.  Such  acts  of  the  carrier  as  merely  entering  at 
the  custom-house  do  not  put  the  goods  into  the  buyer's 
possession ;  nor  partially  unloading,  and  then  putting  them 
on  board  again ;  ^  and  he  might  even  deliver  a  portion,  and 
yet  leave  the  seller  free  to  stop  the  remainder.^  Nor  would 
the  buyer  acquire  possession  so  as  to  defeat  the  seller's  lien 
by  merely  marking  the  goods,  going  on  board  and  touching 
them,  taking  samples,  or  performing  other  symbolical  acts, 
where  something  more  explicit  is  called  for ;  *  while,  on  the 
other  hand,  by  taking  the  goods  into  his  personal  custody 
or  that  of  his  exclusive  agent,  whether  before  the  transit 
begins,  or  midway,  or  at  the  end,  he  assumes  an  entire 
control  of  possession  in  such  a  sense  as  utterly  extinguishes 
the  seller's  right  to  stop  them  as  his  own.^ 

What  most  embarrasses  in  this  connection  is  to  state  the 
precise  point  on  which  the  transit  ends  where  the  carrier  has 
finished  the  transportation,  and  yet  holds  the  goods  in  his 
keeping ;  for  he  might,  upon  this  state  of  facts,  prove,  not  a 


1  Bird  «.  Brown,  4  Ex.  786 ;  Benj.  Story  Sales,  §  332  ;  Benj.  Sales,  bk. 
Sales,  bk.  5,  pt.  1,  c.  5,  §  3 ;  Blackb.  5,  pt.  1,  c.  5,  §  8 ;  Potts  v.  New  York 
Sales,  259.  &  New  England  R.,  131  Mass.  455; 

2  Northey  v.  Field,   2  Esp.  613 ;  Benj.  Sales,  3d  ed.  §  857.     See  also 
Mottram  v.   Heyer,   5    Denio,   629 ;  Jenks  v.  Fulmer,  160  Penn.  St.  527. 
Harris  v.  Pratt,  17  N.  Y.  249 ;   Do-  *  Whitehead  v.  Anderson,  9  M.  & 
nath  V.  Broomhead,  7  Penn.  St.  301.  W.  518  ;  Story  Sales,  §  338. 

But  warehousing  the   goods  might  '  Bolton  v.  Lancashire,  &c.  R.  E. 

have  this  efiect.     lb. ;    Guilford  v.  Co.,  L.  R.  1  C.  P.  431 ;  James  v. 

Smith,  30  Vt.  49.    And  see  Parker  Griffin,   1   M.  &  W.  20 ;  Naylor  v. 

V.  Byrnes,  1  Low.  639 ;  Crawshay  v.  Dennie,  8  Pick.  198 ;  Covell  v.  Hitch- 

Bdes,  1  B.  &  C.  181 ;  Mohr  v.  Boston  cock,  23  Wend.  611 ;  Hays  v.  Mouille, 

&  Albany  R.,  106  Mass.  67.  14  Penn.  St.  48 ;  Story  Sales,  §  333; 

8  Crawshay  v.  Edes,  1  B.  &  C.  181 ;  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  3  ; 

Buckley  v.  Fumiss,  17  Wend.  504 ;  2  Kent  Com.  545. 
Cooper,  Ex  parte,  11  Ch.  Div.  08 ; 
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carrier  still,  but  a  mere  warehouseman  or  custodian  for  the 
buyer.  Such  a  case  must  turn,  ultimately,  upon  the  facts 
presented ;  but  the  modern  tendency  is  to  presume  that  the 
transit  continues  for  the  seller's  benefit,  in  absence  of  clear 
testimony  showing  that  buyer  and  carrier  have  come  to  some 
mutual  understanding  for  a  change  in  the  character  of  the 
latter's  possession,  so  as  to  leave  him  a  carrier  no  longer. 
Thus  the  seller's  right  of  stoppage  has  been  upheld,  notwith- 
standing the  buyer  went  personally  on  board  the  vessel  on 
its  arrival,  or  sent  his  lighter,  to  get  the  goods,  the  captain 
excusing  himself  from  delivering  for  one  cause  or  another.^ 
Nor  does  the  carrier's  notification  to  the  buyer  that  the  goods 
'have  arrived  end  conclusively  the  transit.^  So,  with  refer- 
ence to  railroad  and  other  inland  carriers,  the  seller's  right 
of  stoppage  has  been  protected  against  attaching  creditors  of 
the  buyer,  after  the  goods  were  transferred  from  the  train  to 
the  freight  d^p8t,  and  while  the  carrier  was  in  no  sense  the 
buyer's  agent. ^  But,  if  the  carrier  once  converts  himself  into 
a  warehouseman  for  the  buyer  by  virtue  of  some  contract  or 
course  of  dealing  with  him,  the  transit  for  stoppage  is  ended.* 
Another  difficulty,  which  is  considered  in  the  latest  cases, 
arises  where  a  fresh  transit  is  to  succeed  an  original  transit. 
Where  the  transit  in  question  is  a  transit  which  has  been 
caused  either  by  the  terms  of  the  contract  or  by  the  direc- 
tions of  buyer  to  seller,  the  right  of  stoppage  in  transitu  still 
exists ;    but   if,  on  the   contrary,  fresh  directions  from  the 

1  Whitehead  v.  Anderson,  9  M.  &  tinues ;  and  this  notwithstanding  the 
W.  518  ;  Coventry  v.  Gladstone,  L.  R.  goods  were  sold  on  credit.    Clapp  v, 
6  Eq.  44.    And  see  Jackson  v.  Nichol,  Peck,  55  Iowa,  270.     And  see  Ken 
5  Bing.  N.  C.  508 ;  Cooper,  E'a;  parte,  dall  v.  Marshall,  11  Q.  B.  D.  356 
11  Ch.  D.  68.  Macon  Railroad  v.  Meador,  65  Ga, 

2  Seymour  v.  Newton,  105  Mass.  705 ;  Barrow,  Ex  parte,  6  Ch.  D.  783 
272.  Miles,  ^K parte,  15  Q.  B.  D.  39. 

8  Calahan  v.  Baboock,  21  Ohio  St.  *  Sa^er  v.  Joslin,  20  Vt.   172 

281 ;  Seymour  v.  Newton,  105  Mass.  Hoover  v.  Tibbitts,  13  Wis.  79  ;  Covell 

272 ;  Becker  v.  Hallgarten,  86  N.  Y.  v.  Hitchcock,  23  Wend.  611 ;  Bolton 

173.     While  goods  are  stored  by  the  v.  Lancashire,  &c.  R.  R.  Co.,  L.  R.  1 

carrier  in  his  warehouse  at  the  place  C.  P.  431 ;  McFetredge  v.  Piper,  40 

of  destination  because  the  buyer  fails  Iowa,  627  ;  Williams  v.  Hodges,  113 

to  pay  freight  and  remove  them,  the  N.  C.  36. 
right  of  stoppage  in  transitu  con- 
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buyer  give  the  goods  a  new  transit  independently  of  the  seller, 
the  new  transit  makes  no  part  of  the  original  transit  and  the 
right  of  stoppage  is  gone.^ 

While  the  buyer  or  his  assignee  hesitates  or  refuses  to  take 
the  goods,  the  transit  of  necessity  continues,  so  as  to  entitle 
the  seller  to  stop  them ;  ^  but  the  buyer's  hesitation  avails 
nothing  if  he  finally  takes  possession  while  the  seller's  right 
slumbers.^  The  right  of  terminating  the  transit  and  taking 
possession  of  the  goods  passes,  if  the  buyer  dies,  to  his  ex- 
ecutor or  administrator,*  or,  if  he  has  gone  into  bankruptcy, 
to  his  assignee,^  to  be  exercised  by  such  representative  as  the 
buyer  himself  might  have  done.  But  in  all  such  cases  the 
interception  by  or  on  behalf  of  the  buyer  should  show  the  in- 
tention of  taking  possession  as  owner,  and  not  for  some  other 
limited  and  inconsistent  purpose.® 

§  565.  Method  of  exercising  Right  of  Stoppage  in  Transitu.  — 
(3d.)  As  to  the  method  of  exercising  the  right  of  stoppage. 
No  particular  method  is  prescribed  by  law ;  and  the  only 
thing  requisite  is,  that,  during  the  transit,  the  seller  shall,  by 
some  act  or  declaration  plain  enough  for  a  carrier  to  compre- 
hend its  import,  countermand  delivery  to  the  buyer.  For, 
to  use  the  oft-repeated  expression  of  Lord  Hardwicke,  the 
vendor  is  so  much  favored  as  to  be  justifiable  in  getting  his 
goods  back,  by  any  means  not  criminal,  before  they  reach  the 
possession:  of  an  insolvent  vendee.''  But  the  stoppage  on  the 
seller's  account  must,  in  order  to  be  effectual,  be  made  on 
his  own  behalf  in  assertion  of  his  paramount  right  to  the 
goods.® 

The  usual  mode  of  stopping  the  goods  is  by  notifying  the 

1  See  Bethell  B.Clark,  19  Q.  B.  D.  »  Greaner  v.  Mullen,  15  Penn.  St. 
553 ;  20  Q.  B.  D.  615,  617  ;   §  562  ;      200. 

Becker  o.  Hallgarten,  86  N.  Y.  167  ;  *  Conyers  v.  Ennis,  2  Mas.  236. 

Pottinger  v.  Hecksher,  2  Grant,  309 ;  »  Ellis  v.  Hunt,  3  T.  K.  467  ;  Inglis 

Brooke  Iron  Co.  v.  O'Brien,  135  Mass.  v.  Usherwood,  1  East,  515. 
442  ;  Lewis  v.  Sharvey,  Minn.  (1895).  »  See  post,  §  669. 

2  Bolton  V.  Lancashire,  &c.  E.  R.  '1  Atk.  250. 

Co.,  svpra;  Grout  v.  Hill,  4  Gray,  » Benj.  Sales,  bk.  5,  pt.  1,  c.  5, 

361  ;   Sturtevant  d.  Orser,  24  N.  Y.  §  4 ;  Blackb.  Sales,  266 ;  Story  Sales, 

538 ;  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  325.    See  Phelps  v.  Comber,  29  Ch. 

§  3.  D.  813  (insufficient  notice). 
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carrier  or  middle-man,  who  holds  possession,  of  the  seller's 
claim  thereto,  forbidding  delivery  to  the  buyer,  and  requir- 
ing that  the  goods  be  held  subject  to  the  seller's  further 
orders.  This  notice  should  be  given,  if  possible,  to  the 
person  already  or  presently  in  actual  custody  of  the  goods, 
as  the  master  of  the  ship  or  a  railroad  freight-agent ;  and,  if 
only  to  the  ship-owner  or  principal  party  engaged  in  the 
transportation,  then  in  season  sufficient  for  him  to  transmit 
the  proper  orders  to  his  agent  which  shall  overtake  the  goods  ; 
the  main  object  being,  that  notice  shall  be  brought  to  the 
custodian  concerned  in  the  transit  soon  enough  to  enable  him 
to  act  upon  the  seller's  countermand.  ^  The  effect  of  such 
notice,  seasonably  given  and  sufi&ciently  plain  in  expression, 
is  to  revest  the  seller's  possession  and  lien ;  and  the  carrier  is 
bound  to  obey,  leaving  the  justification  of  the  stoppage  with 
the  seller  as  concerns  the  sale  parties  ;  since  the  due  exercise 
of  this  right  is  at  the  seller's,  and  not  the  carrier's,  peril. 
The  carrier  is  not  to  disregard  the  seller's  claim,  nor  to 
undertake  to  solve  the  dispute  between  buyer  and  seller,  nor 
to  ask  for  evidence  of  the  right ;  but  to  obey  the  seller's 
order  implicitly,  and  thereupon  refuse  delivery  to  the  buyer.* 
It  is  only  when  he  is  sure  that  the  seller's  right  must  fail  of 
exercise  that  he  can  safely  disregard  the  notice  ;  and  even 
here,  though  practically  right,  he  is  theoretically  wrong, 
because  of  his  disobedience  to  orders  :  nor,  in  general,  will 
the  carrier's  delivery,  despite  of  the  countermand  received, 
balk  the  seller  of  his  rights  under  the  stoppage.^ 

1  Whitehead  v.  Anderson,  9  'M.  &  by  water,  see  Falk,  Ex  parte,  14  Ch. 

W.  518  ;  The  Tigress,  32  L.  J.  Adm.  D.  446 ;  7  App.  Cas.  585  ;  Watson, 

97;  Meyerstein  v.  Barber,  L.  K.  4  Ex  parte,  5  Ch.  D.  35. 
H.  L.  317;  Benj.  Sales,  bk.  5,  pt.  1,  2  utt «,  Cowley,  7  Taunt.  168 ;  The 

c.  5,  §  4 ;  Story  Sales,  §  325 ;  Sey-  Tigress,  32  L.  J.  Adm.  97 ;  Bloom- 

mour   V.   Newton,   105    Mass.   272  ;  ingdale  v.  R.  R.,  6  Lea,  616. 
Euoker  v.  Donovan,  13  Kans.  251 ;  '  Litt  v.  Cowley,  7  Taunt.   168 ; 

Newhall «.  Vargas,  13  Me.  93 ;  Bloom-  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  4  ; 

ingdale  v.  E.   E.,   6   Lea,   616.     If  Glyn  ■».  East  India  Dock  Co. ,  7  App. 

notice  is  given  to  the  employer,  it  Cas.  591 ;   Story  Sales,  §  325.     See 

should  be  given  in  time  to  enable  him  Walker,  Ex  parte,  cited  Benj.  Sales, 

to  send  notice  to  his  servant  not  to  bk.  5,  pt.  1,  c.  5,  §  4,  as  to  the  seller's 

deliver.     As  to  giving  notice  to  ship-  stoppage  by  entering  the  goods  in  his 

owners  where  the  transportation  is  own  name  at  the  custom-house. 
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§  566.    Effect  of  exercising  the  Right  of  Stoppage  in  Transitu. 

—  (4tli.)  As  to  the  effect  of  exercising  the  right  of  stoppage. 
It  appears  to  be  now  well  established,  both  in  England  and 
in  the  United  States,  that  as  the  seller's  stoppage  in  transitu 
may  be  exercised  by  simply  serving  notice  upon  the  carrier, 
so  its  effect  is,  not  to  rescind  the  sale,  but  to  restore  the 
goods,  so  to  speak,  to  the  consigning  party,  and  put  him  in 
possession  again,  with  the  rights  of  an  unpaid  seller  to  hold 
until  he  is  paid.^  Upon  this  ground,  that  there  is  stUl  a 
privity  of  contract  and  not  rescission,  courts  of  equity  take 
jurisdiction.^  The  right  of  the  buyer,  on  the  one  hand,  to 
obtain  the  goods  upon  promptly  paying  up,  and  of  the  seller, 
on  the  other,  to  re-sell  upon  notice  and  after  a  reasonable 
delay,  as  on  the  buyer's  account,  follow  the  principles  al- 
ready laid  down  with  regard  to  the  unpaid  seller's  lien  for 
price  ;  with  only  the  addition  of  costs  and  expenses  inci- 
dental to  the  stoppage,  seriously  diminishing  the  buyer's 
chance  of  a  balance.^  Hence  it  is  held  that  the  seller  need 
not  refund  a  part  payment  received  on  the  goods  before  en- 
forcing his  right,*  nor  tender  back  the  purchaser's  notes  given 
conditionally  for  the  price  of  goods ;  ^  and  the  proceeds  of 
the  goods  being  applied,  if  re-sold,  to  the  seller's  recompense, 
he  must  account  to  the  buyer  for  whatever  may  remain  in 
his  hands,  or,  in  case  of  a  deficiency,  may  pursue  the  ordi- 

1  Story  Sales,  §  320 ;  Benj.  Sales,  more  simple,  and  usually  more  just, 

bk.  5,  pt.  1,  c.  5,  §  6 ;  Wentworth  v.  See  80  N.  Y.   244,   251,   and  cases 

Outhwaite,  10  M.  &  W.  436  ;  Martin-  cited.    As  we  have  elsewhere  inti- 

dale  «.  Smith,  1  Q.  B.  389  ;  Rowley  mated,  the  right  is  hardly  to  he  oon- 

«.  Bigelow,  12  Pick.  307  ;  Newhall  v.  sidered  as  literally  that  of  lien,  but 

"Vargas,  13  Me.  93  ;  15  Me.  314 ;  Pat-  as  sui  generis.     Supra,  §§  531,  546, 

ten's  Appeal,  45  Penn.   St.  151 ;   7  547,  558. 

App.  Cas.  581.    In  Babcock  v.  Bon-         ^  See  Lord  Cairns  in  Schotsman 

nell,  80  N.  Y.  244,  251,  Church,  C.  J.,  v.  Lancashu-e,  &o.  R.  R.  Co.,  L.  R.  2 

observes  that  whatever  uncertainty  Ch.  332. 

there  may  be  as  to  the  rule  in  Eng-         8  gtory  Sales,  §  320 ;  Benj.  Sales, 

land  upon  the  point  whether  the  ef-  bk.  5,  pt.  1,  c.  5,  §  6 ;  2  Kent  Com. 

feet  is  rescission  or  not,  the  decisions  541 ;  cases  infra  ;  Cross  ».  O'Donnell, 

in  this  country  are  quite  preponder-  44  N.  Y.  661. 

ating  in  favor  of  the  theory  of  a  lien ;  *  Newhall  ».  Vargas,  13  Me.  93 ; 

though  intimating  that  as  an  original  15  Me.  312. 

question  the  doctrine  of  rescission         ^  Hays  v.  Mouille,  14  Penn.  St. 

commends  itself  to  his  judgment  as  48. 
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nary  remedies  of  a  creditor  against  the  buyer  for  the  balance.^ 
On  the  whole,  the  respective  remedies  of  the  parties  under  a 
stoppage,  although  not  very  clearly  settled  by  decisions, 
are  adjusted  on  the  principle  that  the  sale  parties  stand  sub- 
stantially as  though  the  seller  had  not  parted  possession  when 
the  transit  commenced.  And  hence,  too,  it  is  held  that  where 
stoppage  is  made  of  goods  sold  on  credit,  the  seller  ought  to 
hold  them  until  the  expiration  of  the  credit,  and  be  able  to 
deliver  them  upon  payment  of  the  price  according  to  the 
original  contract.^ 

The  seller's  right  of  stoppage  in  transitu  for  his  price  is 
paramount  to  that  of  attaching  creditors  to  attach  ;  and 
hence,  though  the  goods  be  attached  while  on  their  transit 
by  creditors  of  the  buyer,  the  seller  may  exercise  his  right 
before  the  transit  ends  with  the  usual  effect,  and  the  attach- 
ment must  yield  to  his  claim. ^  So,  too,  is  this  right  of  a 
higher  nature  than  any  general  claim  of  the  transporting 
party  ;  and  stoppage  in  transitu  will  accordingly  supersede 
the  carrier's  or  warehouseman's  lien  for  any  general  balance 
against  the  buyer,  but  not  for  his  special  charges  upon  the 
particular  goods.* 

§  567.  How  the  Right  of  Stoppage  is  defeated  by  Transfer 
of  Documents  of  Title.  —  (5th.)  How  the  right  of  stoppage  is 

1  Newhall  v.  Vargas,  15  Me.  312 ;  Mass.  272 ;  Clark  v.  Lynch,  4  Daly 
Story  Sales,  §  320.  And  see  Stanton  (N.  Y.),  83;  Chandler  v.  Fulton,  10 
■B.  Eager,  16  Pick.  475.  But  it  is  Tex.  2;  O'Brien  v.  Norris,  16  Md. 
held  that  the  right  of  stoppage  as  to  122  ;  Wood  v.  Yeatman,  15  B.  Mon. 
goods  taken  in  a  vessel  chartered  by  270  ;  Blum*.  Marks,  21  La.  Ann. 268. 
the  buyer  does  not  extend  so  far  as  And  see  Sherman  v.  Rugee,  55  Wis. 
to  entitle  the  seller,  as  against  the  346 ;  post,  §  569 ;  Fox  v.  Willis,  60 
buyer's  other  creditors,  to  claim  in-  Tex.  373 ;  69  Miss.  282. 

surance  money  which  accrues  to  the  *  Story  Sales,  §  321 ;  Oppenheim 

buyer  because  of  damage  done  to  the  v.  Russell,  3  B.  &  P.  42  ;  Benj.  Sales, 

goods  in  transit.  Berndston  v.  Strang,  supra.     See  Mercantile,  &c.  Bank  v. 

L.  R.  3  Ch.  588.     And  as  to  a  buyer's  Gladstone,  L.  R.  3  Ex.  233.     A  part 

claim  for  freight  and  charges  in  trans-  delivery  by  the  carrier  does  not,  as  a 

portation  on  his  ship,  see  Newhall  v.  rule,  prevent  him  from  asserting  his 

Vargas,  15  Me.  312.  lien  for  lawful  freight  and  charges  on 

2  Babcock  v.  Bonnell,  80  N.  Y.  244.  every  part  under  the  consignment  as 
'  Story  Sales,  §  321 ;  Smith  u.Goss,  against  the  seller  who  stops  in  tran- 

1  Camp.  282  ;  Benj.  Sales,  bk.  5,  pt.  1,  situ.  Potts  v.  New  York  &  New  Eng- 
c.  5,  §  1  ;  Seymour  v.  Newton,  105     land  R.,  131  Mass.  455. 
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defeated  by  the  transfer  of  documents  of  title.  The  only 
mode  of  defeating  the  seller's  right  of  stoppage  in  transitu, 
as  yet  clearly  recognized,  appears  to  be  a  bond  fide  transfer 
for  value  to  a  third  party  of  the  bill  of  lading,  or  perhaps, 
under  the  influence  of  late  legislation,  certain  other  docu- 
ments of  title  of  a  like  quasi  negotiable  character.^  As 
between  the  original  sale  parties,  the  buyer's  possession  of 
the  bm  of  lading,  in  advance  of  the  arrival  of  the  goods,  can 
have  no  greater  effect  than  to  give  him  the  property  in  the 
goods,  without  depriving  the  seller  of  his  right  to  stop  them 
on  the  way.  2  But  with  the  transfer  of  these  documents  of 
title  a  new  party  comes  into  view,  who  holds  the  assigning 
party's  rights ;  and  it  has  long  been  settled  law,  that  this 
assignee,  if  a  bond  fide  transferee  for  valuable  consideration, 
may  claim  the  goods  as  his  own,  divested  altogether  of  the 
seller's  right  of  stoppage.^  The  transferee  who  could  thus 
hold  against  the  first  seller  was  formerly  thought  to  be,  of 
necessity,  a  sub-purchaser  of  the  goods ;  and  such  is  still  the 
general  rule,  save  where  legislation  (as  under  the  English 
Factors'  Acts)  has  extended  the  privileges  of  bond  fide  hold- 
ers for  value  to  parties  who  loan  or  advance  money  on  secu- 
rity of  the  goods.*  But  there  remains  still  this  practical 
difference  between  the  transferee  of  a  bill  of  lading  by  way 
of  sale  and  the  transferee  by  way  of  pledge  or  mortgage,  that 
in  the  former  instance  the  seller's  right  is  wholly  defeated, 
while  in  the  latter  the  seller  can  stop  the  goods  and  retain 
all  interest  in  them  over  and  above  discharging  the  trans- 
feree's security.* 

1  Supra,  §  556  and  n.  *  Story  Sales,  §  347 ;  Benj.  Sales, 

2  Fraser  v.  Witt,  L.  R.  7  Eq.  64  ;     bk.  6,  pt.  1,  c.  5,  §  5  ;  supra,  §  556  n. 
Stanton  v.  Eager,  16  Pick.  474.  '  "Westzinthus,  In  re,  5  B.  &  Ad. 

8  Lickbarrow  v.  Mason,  2  T.  E.  817  ;   Spalding  v.  Ending,   6  Beav. 

63 ;  Benj.  Sales,  bk.  8,  pt.  1,  c.  5,  §  5  ;  376  ;  Bemdston  v.  Strang,  L.  E.  4  Eq. 

Stoi-y  Sales,  §  344 ;  2  Kent  Com,  547,  486,  n.  ;  Chandler  v.  Fulton,  10  Tex. 

548 ;  Pease  v.  Gloahec,  L.  R.  1  P.  C.  2  ;  Golding,  :Ex  parte,  13  Ch.  D.  628. 

219 ;  Coventry  v.  Gladstone,  L.  E.  6  As  to  a  government  store-keeper's 

Eq.  44 ;  Conard  v.  Atlantic  Ins.  Co.,  certificate,   see    Mohr   v.  Boston  & 

1  Pet.  445 ;  Winslow  v.  Norton,  29  Albany  R.,  106  Mass.  67 ;  135  Mass. 

Me.  421 ;  Dows  v.  Greene,  24  N.  Y.  442. 
638  ;  Chandler  v.  Fulton,  10  Tex.  2 ; 
Becker  v.  Hallgarten,  86  N.  Y.  167. 
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§  568.  The  Same  Subject ;  Transfer  must  be  to  Bont  Fide 
Third  Party  for  Value.  —  The  hond  fides  of  such  transferee's 
title  is  material.  He  might  know  that  the  goods  were  not 
paid  for,  and  yet  take  the  instrument  in  good  faith ;  since 
goods  are  bought  on  credit  as  well  as  for  cash.  But  if  he 
knows  the  goods  are  not  paid  for,  and  besides  that  the  origi- 
nal buyer  is  insolvent  and  cannot  pay  for  them,  or  other  cir- 
cumstances are  brought  home  to  him  showing  that  the  bill 
of  lading  is  not  honestly  assignable  by  the  buyer,  he  cannot 
by  taking  it  exclude  the  seller  from  exercising  his  right  of 
stoppage.^  A  transferee  of  the  bill  in  trust  for  creditors  of 
the  insolvent  buyer  must  yield,  therefore,  to  the  unpaid 
seller. 2  A  late  English  case  goes  so  far  in  exacting  scrupu- 
lous dealings  as  even  to  uphold  the  unpaid  seller  against  any 
creditor  who  takes  a  transfer  of  the  bill  of  lading  from  his 
debtor  in  consideration  of  merely  releasing  some  antecedent 
claim ;  ^  but  the  American  rule  may  not  be  so  strict.* 

§  569.  other  Means  of  defeating  or  excluding  the  Right  of 
Stoppage. —  (6th.)  Whether  other  means  of  defeating  or  ex- 
cluding the  right  of  stoppage  exist  than  those  already  stated, 
receives  some  attention.  Doubtless  the  right  might  be  ex- 
cluded by  an  express  agreement  in  advance,  induced  by  no 
fraud  as  to  the  buyer's  solvency  or  otherwise  ;  and  so,  too, 
might  the  seller  waive  his  right.  ^    The  buyer's  opportunity 

1  Story  Sales,  §  345 ;  Benj.  Sales,  *  In  this  country,  apparently,  one 
bk.  5,  pt.  1,  c.  5,  §  5 ;  Cuming  o.  might  actually  take  an  assignment  in 
Brown,  9  East,  506  ;  Salomons  v.  this  way,  and  yet  be  a  hon&  fide  pur- 
Nissen,  2  T.  E.  681 ;  Vertue  v.  Jewell,  chaser  for  value.  See  Lee  v.  Kim- 
4  Camp.  31.  The  lonS,  fide  holder  ball,  45  Me.  172,  and  cases  cited.  But 
who  acquires  the  bill  of  lading  with-  Loeb  v.  Peters,  63  Ala.  243,  has  since 
out  knowledge  of  the  buyer's  insol-  held  that  the  transfer  of  a  bill  of  lad- 
vency  or  of  a  stoppage  in  transitu  is  ing  as  mere  collateral  security  for  a 
protected,  even  though  acquiring  the  pre-existing  debt  does  not  make  the 
document  in  fact  after  the  stoppage  transferee  a  holder  for  value  as  against 
had  been  made.  Newhall  v.  Central  a  stoppage  in  transitu ;  and  this,  on 
Pacific  R.,  51  Cal.  345.  But  this  the  whole,  seems  the  sounder  view, 
case  goes  very  far.  In  Lee  v.  Kimball,  a  bond,  fide  sale 

2  Harris  v.  Pratt,  17  N.  Y.  249 ;  2  of  the  goods  was  said  to  have  been 
Woods,  35.  made,  the  payment  of  an  antecedent 

*  Rodger  v.  Comptoir  d'Escompte,     debt  constituting  the  consideration. 
L.  R.  2  P.  C.  393.    Disapproved  in  «  What  has  been  said  sttpra,  §§537- 

Leusk  1!.  Scott,  2  Q.  B.  D.  376.  544,  as  to  estoppel  of  the  seller  as  to 
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to  intercept  the  goods  we  have  already  considered.  ^  But  an 
officer's  seizure  of  the  goods  by  virtue  of  civil  process  does 
not  defeat  the  seller's  right ;  for  this  is  not  an  interception 
in  effect  by  the  buyer  or  his  own  agent. ^  Nor  does  the 
buyer's  assignment  to  his  creditors,  under  circumstances 
indicating  no  intention  to  regard  the  goods  as  assets,  defeat 
the  seller's  right.^  Nor  does  the  buyer's  mere  agreement, 
before  receiving  the  goods,  to  transfer  the  same  to  another.* 
For  the  act  on  the  buyer's  part  which  concludes  the  seller 
must  import  the  assumption  of  dominion  over  the  goods  as 
his  own  already.  And  the  buyer's  sub-sale  of  the  goods, 
without  his  own  seller's  consent,  cannot  take  effect  against 
this  prior  right  of  stoppage,  so  long  as  the  situation  pre- 
cluded his  actual  or  constructive  possession  and  his  delivery 
of  possession  to  his  own  purchaser.^ 


CHAPTER  XV. 

buyer's   REMEDIES. 

§  570.  Leading  Instances  stated  -vrheie  Buyer  may  invoke 
Remedies.  —  There  are  three  leading  instances  in  which  the 
buyer  of  chattels  finds  occasion  to  invoke  his  remedies  under 
the  sale  contract :  (1st)  where  the  seller  fails  altogether  to 
deliver ;  (2d)  where  delivery  is  made  or  tendered,  but  the 
thing  is  not,  in  kind  or  quality  or  quantity,  what  was  bar- 
gained for  ;  (3d)  where  the  delivery  is  unreasonably  late. 
The  remedies  suitable  in  these  three  instances  will  be  sepa- 
rately considered. 

§  571.  Where  the  Seller  fails  altogether  to  deliver;  Action 
for  Damages.  —  (1st.)  Where  the  seller  fails   altogether  to 

third  parties  by  his  own  acts,  would  543,  which  construes  the  local  statute 
doubtless  apply  to  the  right  of  stop-  as  to  voluntary  assignments  with  in- 
page  in  transitu.  ventory,  &c. 

1  Supra,  §  563.  *  Clapp  v.  Sohmer,  55  Iowa,  273. 

2  Sherman  v.  Kugee,  55  Wis.  346  ;  =  Rowley  v.  Bigelow,  12  Pick.  307 ; 
supra,  §  566.  Treadwell  v.  Aydlett,  9  Heisk.  388 ; 

3  See  Clark  v.  Bartlett,  50  Wis.  16  Neb.  612 ;  6  Bosw.  77. 
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deliyer,  the  common  remedy  is  by  a  personal  action  against 
the  seller  for  damages  caused  by  his  breach  of  the  contract ; 
and  the  measure  of  damages  is,  in  general,  the  difference 
between  the  price  contracted  for  and  the  market  price  of  the 
goods  at  the  time  when  and  the  place  where  delivery  was 
due.  This  is  the  declared  rule  of  England  and  America.^ 
Even  if  it  appears  that  the  goods  could  have  been  bought  for 
less  than  the  price  agreed  on  at  the  time  and  place  of  deliv- 
ery, the  buyer  will  recover  nominal  damages  ;  since  every 
breach  of  contract  imports  some  damage  at  law,  though  no 
actual  damage  in  fact  can  be  shown.  ^ 

§  SY2.  Rule  of  Damages  in  Such  Case.  —  The  main  object  of 
the  law  in  awarding  damages  is  to  make  the  injured  party 
whole ;  and,  in  the  present  case,  the  loss  to  be  made  up  is,  as 
nearly  as  possible,  what  it  must  have  cost  the  buyer  to  go 
promptly  into  the  nearest  market  and  procure  the  same  kind 
of  chattels  from  some  one  else,  for  the  purposes  of  use  or  of 
sub-sale,  according  to  the  natural  or  understood  import  of 
the  transaction.  Hence  it  is  not  the  wholesale  price  at  the 
place  of  delivery  that  we  measure  by,  but  the  retail  price, 
if  the  buyer  can  only  procure  the  goods  in  the  market 
at  retail.^  The  goods  which  nearest  approximate  in  market 
value  those  ordered  have  sometimes  sufficed  as  the  standard, 
even  though  somewhat  higher  priced ;  *  and,  if  there  be  no 

1  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  §  1 ;  Iowa,  537  ;  Crawford  v.  Manufactur- 

Sedgwick  Damages,  5tli  ed.  289-340 ;  ing  Co.,  88  N.  C.  654. 
Story  Sales,  §§  430,  431,  448  ;  Barrow  ^  Valpy  v.  Oakeley,  16  Q.  B.  941 ; 

V.  Arnaud,  8  Q.  B.  604-609  ;  Boorman  Griffiths  v.  Perry,  1 E.  &  E.  680 ;  Deere 

V.  Nash,  9  B.  &  C.  145 ;   Hadley  v.  v.  Lewis,  51  111.  254.     It  is  ruled  in 

Baxendale,  9  Ex.   341 ;   Chinery  v.  Kountz  v.  Kirkpatrick,  72  Penn.  St. 

Viall,  5  H.  &  N.  288  ;  "Wilson  v.  Lan-  376,  that  what  is  called  the  "  market 

cashire,  &c.  R.  K.  Co.,  9  C.  B.  n.  s.  price,"  or  the  quotation  of  the  article 

632  ;  Bartlett  v.  Blanchard,  13  Gray,  for  the  particular  day,  is  not  always 

429  ;  Northrup  v.  Cook,  39  Mo.  202  ;  to  be  exclusively  considered,  but  that 

McHose  V.  Fulmer,  73  Penn.  St.  365  ;  the  true  value  may  be  drawn  from 

Furlong  v.  PoUeys,  30  Me.  491 ;  Dana  other  sources  where  it  is  shown  that 

V.  Fiedler,  12  N.  Y.  40 ;  Parsons  v.  the  price  for  the  particular  day  had 

Sutton,  66  N.  Y.  92  ;  Knibs  v.  Jones,  been  unnaturally  inflated.     The  con- 

44  Md.  896 ;   Gordon  v.  Norris,  49  tract  here  was  to  furnish  petroleum. 
N.  H.  376 ;  Thompson  v.  "Woodruff,  7  »  Haskell  v.  Hunter,  23  Mich.  305. 

Coldw.  401 ;  Jemmison  v.  Gray,  29  *  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 

265. 
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market  price  at  the  precise  place  of  delivery,  the  nearest 
practicable  market,  with  the  enhanced  expenses  of  transpor- 
tation thence  and  analogous  items,  may  be  taken  into  ac^ 
count ;  the  injured  party  being  always  supposed  to  do  like 
any  other  judicious  buyer  under  the  same  circumstances.^ 
But,  if  it  be  absolutely  impossible  to  obtain  the  article  in 
market,  the  actual  loss  naturally  sustained  by  the  Buyer 
must  be  computed  approximately  in  some  other  way.^  On 
an  agreement  to  deliver  chattels  on  demand,  the  market 
value  at  the  time  of  demand  is  the  general  rule  of  damages.* 
If  transportation  was  to  have  been  from  a  distance,  and  the 
seller  proves  in  default,  we  reckon  as  between  the  total  in- 
tended cost  to  the  buyer  and  the  market  price  at  place  of 
due  arrival,  not  at  the  foreign  place,  in  many  instances ;  the 
main  intent  being  still  to  make  the  injured  party  whole 
under  the  contract ;  and  this  may  properly  require,  from  due 
regard  to  the  mutual  understanding,  that  the  expected  cost 
to  the  buyer  of  transportation  be  deducted  in  the  seller's 
favor.*  And,  in  general,  where  a  given  place  is  fixed  upon 
as  the  place  of  delivery  under  the  contract,  the  inquiry  as  to 
market  prices  is  limited  to  that  place,  or,  at  all  events,  starts 
out  from  it ;  while  the  ascertainment  of  such  price  is  pecul- 
iarly for  the  jury  to  determine  upon  all  the  circumstances.^ 

But  the  rule  above  stated,  though  a  convenient  method  of 
giving  the  buyer  full  indemnity  in  most  cases,  is  not  inflexi- 
ble ;  and,  while  the  Roman  law  in  this  respect  was  more  lax 
than  our  own,  the  common  law  permits  the  assessment  of 

1  Haskell  v.  Hunter,  23  Mich.  305 ;  «  Smith  v.  Berry,  18  Me.  122  ; 
Sedgw.  Damages,  5th  ed.  310  ;  Bourne  Eastern  Railroad  v.  Benedict,  10 
V.  Ashley,   1  Low.  27 ;    Shepherd  v.     Gray,  212. 

Hampton,  3  Wheat.  209 ;  Pearce  v.  *  See  Heinemann  v.  Heard,  4 
Carter,  3  Houst.  385 ;  Eurlong  «.  Pol-  Thomp.  &  C.  (N.  Y.)  666;  Craw- 
leys,  30  Me.  491  ;  13  Nev.  156 ;  127  ford  v.  Manufacturing  Co.,  88  N.  C. 
Mass.  394 ;  McCormick  v.  Hamilton,  554. 

23  Gratt.  561 ;  Burst  v.  Burton,  47  ^  Sedgw.  Damages,  5th  ed.  310 ; 
N.  Y.  167  ;  Grand  Tower  Co.  v.  Benj.  Sales,  6th  Am.  ed.  900,  Ben- 
Phillips,  23  Wall.  471,  479.  nett's  note ;   Worthen  v.  Wilmot,  30 

2  McHose  V.  Fulmer,  73  Penn.  St.  Vt.  555 ;  Phelps  v.  McGee,  18  111. 
365  ;  post,  same  section ;  Cockburn  155.  As  to  the  element  of  postponed 
V.  Lumber  Co.,  54  Wis.  619.    But  delivery,  see  L.  R.  10  C.  P.  598. 

see  Jemmison  v.  Gray,  29  Iowa,  637. 
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special  damages,  such  as  tlie  parties  may  reasonably  be 
thought  to  have  understood  would  follow  the  breach,  be- 
sides the  general  damages  naturally  resulting ;  or,  as  it  is 
said,  full  compensation  for  the  injury  of  not  having  the 
very  thing  at  the  time  and  place  at  which  it  should  have 
been  delivered.^  Hence  the  estimated  reasonable  profits, 
lost  by  the  seller's  delay,  of  some  chattel,  like  a  ship  or  a 
steam-engine,  whose  keeping  is  a  valuable  interest,  are  some- 
times reckoned  as  special  damages,  the  more  so  if  nothing 
ready-made  can  be  at  once  procured  in  its  place,  or  only  an 
inferior  article;  and  to  these  might  be  added  special  costs 
thrown  upon  the  buyer,  like  freight  and  insurance.^  And 
when  ice  was  to  be  supplied  to  a  butcher,  the  spoliation  of 
meat  for  want  of  the  ice  was  allowed  as  consequential 
damage.^  Even  where  the  buyer,  in  order  to  fill  out  his 
sub-contract,  has  been  obliged,  because  of  his  seller's  delay, 
to  procure  somewhat  higher-priced  goods  in  the  market  as 
the  best  he  could  do,  the  extra  cost  has  been  allowed  him, 
supposing  he  acted  prudentlj'-,  and  made  no  special  profit 
out  of  his  customer  by  so  doing.*  This  is  a  principle  which 
affects  the  whole  law  of  contracts. 

While,  however,  a  special  case  will  be  favorably  regarded 
according  to  the  facts  presented,  it  would  appear  that,  in 
general,  the  seller  must  reasonably  have  apprehended  such 
a  loss  to  follow  his  own  breach.  Some  notice  of  the  excep- 
tional circumstances,  if  any  existed,  ought  to  have  reached 
him  in  season  to  charge  him  personally,  as  though  upon  his 

1  Cutting  V.  Grand  Trunk  E.  R.  365 ;  'Wolcott  v.  Mount,  7  Vroom, 
Co.,  13  Allen,  381,  per  Gray,  J. ;  262  ;  Heinemann  v.  Heard,  4  Thomp. 
Hadley  v.  Baxendale,  9  Ex.  341-354 ;  &  C.  (N.  Y.)  666  ;  Story  Sales,  §§  412, 
Sedgw.  Damages,  5th  ed.  289.  452  ;  Berries  v.  Hutchinson,  18  C.  B. 

2  lb.  ;  Fletcher  v.  Tayleur,  17  C.  B.  n.  s.  445 ;  Cockburn  v.  Ashland  Lum- 
21 ;  Smeed  v.  Foord,  1  E.  &  E.  602 ;  ber  Co.,  54  Wis.  619. 

British    Columbia    Saw-Mill  Co.  v.  ^  Hammer    v.    Schoenfelder,    47 

Nettleship,  L.  R.  3  C.  P.  499 ;  Griffin  Wis.  455. 

V.  Colver,  16  N.  Y.  489 ;   101  N.  Y.  *  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 

205  ;  Messmore  v.  N.  Y.  Shot  Co.,  265 ;    Haskell  v.  Hunter,   23  Mich. 

40  N.  Y.  422  ;  Benj.  Sales,  bk.  5,  pt.  305 ;    and  other  cases   cited  supra, 

5,  c.  1,  §  1 ;  Jeryis,  C.  J.,  in  Fletcher  same  section.     See,  for  a  special  con- 

V.  Tayleur,  17  C.  B.  21 ;  25  L.  J.  C.  P.  tract  where  default  was  made,  Ser- 

65 ;  McHose  v.  Fulmer,  73  Penn.  St.  viss  v.  Stockstill,  30  Ohio  St.  418. 
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acceptance  of  the  special  terms,  and  this  more  especially  in 
the  case  of  articles  readily  procurable  in  general  market.^ 
The  damages  actually  paid  to  one's  sub-buyer  for  failure 
of  the  sub-sale,  or  loss  of  profit  by  losing  the  opportunity  of 
the  sub-sale,  are  too  remote  for  a  test ;  at  all  events,  in  the 
absence  of  special  knowledge  of  the  essential  facts  on  the 
seller's  part.^  Nor  can  the  buyer,  who  intended  to  use 
the  chattel  for  a  special  purpose,  recover  loss  of  profits  as 
for  that  particular  purpose,  where  the  seller  supposed  it  in- 
tended for  another  and  more  obvious  purpose.^  The  price 
fixed  by  a  written  contract  is  not  to  be  varied  by  parol  evi- 
dence showing  the  special  circumstances  under  which  it  was 
made,  for  the  purpose  of  increasing  damages.*  Nor  can  the 
buyer  recover  for  matters  incidental  to  procuring  the  bargain.^ 
§  573.  Damages  where  Buyer  has  paid  in  Advance.  — 
Where  the  buyer  has  paid  in  advance  for  the  article, 
some  of  the  older  cases  incline  to  give  him  as  damages 
for  non-delivery  the  best  price  he  could  have  got  at  any 
time  up  to  the  trial ;  ^  but  the  later  and  better  authorities, 
so  far  as  they  throw  light  upon  the  subject,  are  in  most 
States  against  permitting  payment  in  advance  to  affect  the 
rule,  unless  it  be  to  justify  the  allowance  of  interest  on 
the  sum  actually  paid.'' 

1  Cf.  Williains  v.  Reynolds,  6  B.  &  457.  But  cf.  Cockbum  v.  Ashland 
S.  495  ;  Randall  v.  Eaper,  B.  B.  &  E.  Lumber  Co.,  54  "Wis.  619,  where  the 
84 ;  Fox  V.  Harding,  7  Cush.  516  ;  seller  was  held  specially  liable  on 
64  Wis.  338  ;  48  Penn.  St.  407.  See  his  knowledge  that  the  chattels  sold 
Home  1).  Midland  R.  R.  Co.,  L.  R.  7  were  intended  for  shipment  and  sale 
C.  P.  583 ;  L.  R.  8  C.  P.  131 ;  Story  in  a  certain  foreign  market.  For  the 
Sales,  §  412  ;  Hammond  v.  Bussey,  New  York  rule,  cf .  Messmore  v.  N.  Y. 
20  Q.  B.  D.  79.  Shot  Co.,  40  N.  Y.  422 ;   Booth  v. 

2  Borries  v.  Hutchinson,  18  C.  B.  Spuyten  Duyvil  Mill  Co.,  60  N.  Y. 
N.  8.  445.     And  see  Penn.  R.  R.  Co.  487. 

V.  TltusTlUe,  &o.  Co.,  71  Penn.  St.  '  Cory  v.  Thames  Ironworks  Co., 

350 ;  Wetmore  v.  Pattison,  45  Mich.  L.  R.  3  Q.  B.  181. 

439.    Even  though  it  was  known  that  *  Brady  v.  Oastler,  3  H.  &  C.  112. 

the  buyer  had  purchased  the  goods  '  Stevens  v.  Lyford,  7  N.  H.  360. 

for  the  purpose  of  sub-sale,  damages  And  see  Crawford  v.  Manufacturing 

ought  not  to  be  assessed  so  as  to  in-  Co.,  88  N.  C.  554. 

elude  the  loss  of  profit  on  the  sub-  ^  See  Sedgw.   Damages,  5th    ed. 

sale ;    the    sub-contract    not    being  292  et  seq. 

known  to  the  seller  at  the  time  of  the  '  Sedgw.  Damages,  804 ;    Hill  v. 

sale.    Thol  v.  Henderson,  8  Q.  B.  D.  Smith,  32  Vt.  483. 
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§  574.  Damages  'where  Delivery  should  have  been  by  Instal- 
ments. —  The  case  of  breach  by  the  seller,  where  the  bargain 
was  for  delivery  by  instalments,  has  not  as  yet  been  largely 
discussed.  In  the  absence  of  evidence  on  the  defaulting 
seller's  part  that  the  buyer  could  have  gone  into  market 
and  obtained  a  similar  contract  on  such  terms  as  to  lessen 
the  loss,  it  is  held  that  the  measure  of  damages  is  the  sum 
of  the  differences  between  the  market  price  and  the  contract 
price  at  the  several  periods  of  delivery. ^  Inasmuch  as 
the  seller's  positive  refusal  to  perform  may  give  the  buyer 
the  right  to  sue  at  once  as  for  a  repudiated  contract,  it  may 
thus  happen  that  suit  is  brought  for  a  breach  before  the 
time  fixed  for  a  final  delivery ;  the  effect  of  which  is,  not 
to  modify  the  rule  of  damages,  but  to  leave  the  jury  to  esti- 
mate the  differences  of  price  under  future  deliveries  as  well 
as  they  can.^  But  sale  contracts  of  this  character  sometimes 
provide  expressly  for  the  payment  of  penalties  in  default  of 
prompt  deliveries ;  and,  in  general,  the  dates  for  partial 
computation  may  depend  entirely  upon  a  construction  of 
the  particular  contract.*  It  is  a  rule,  that,  where  the 
breach  is  only  partial,  damages  are  to  be  assessed  for  the 
partial  and  not  for  an  entire  breach.* 

§  575.  W^hen  Demand  should  precede  Suit.  —  Where  no 
time  of  delivery  was  expressly  or  by  implication  fixed  in 
the  contract  of  sale,  the  buyer  should,  in  general,  demand 
the  goods  before  bringing  suit.  But  there  are  circumstances 
under  which  a  demand  would  be  useless.^  So,  too,  where 
the  broken  contract  provided  for  delivery  to  the  buyer  "  on 
request,"  the  buyer  must,  as  a  condition  precedent  to  main- 
taining his  remedy,  make  this  request  personally,  or  by 
message  or  letter,  in  conformity  with  the  mutual   under- 

1  Brown  v.  MuUer,  L.  E.  7  Ex.  L.  R.  10  Q.  B.  319 ;  Elbinger  AcUen- 
319 ;  Roper  v.  Johnson,  L.  R.  8  C.  P.  Gesellsohaft  v.  Armstrong,  L.  R.  9 
167;  Llansamlet  Tin  Plate  Co.,  Hx     Q.  B.  473. 

parte,  L.'  R.  16  Eq.  155.  *  Benj.  Sales,  bfc.  5,  pt.  2,  c.  5,  §  1 ; 

2  lb.  See  Frost  v.  Knight,  L.  R.  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14 ; 
7  Ex.  Ill ;  Burtis  v.  Thompson,  42  Story  Sales,  §§  448,  451 ;  Haines  v. 
N.  Y.  246.  Tucker,  50  N.  H.  307  ;  supra,  §  308. 

»  Bergheim  ti.  Blaenavon  Iron  Co.,         *  Story  Sales,  §  453. 
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standing;  though  here,  too,  the  requirement  might  be  dis- 
pensed with,  where  the  circumstances  show  a  waiver,  and 
the  formal  request  would  be  an  idle  and  useless  formality.^ 
If  the  sale  was  for  cash  on  delivery,  the  buyer  ought  to  be 
able  to  show  that  he  was  ready  at  the  time  to  receive  and 
pay  for  the  goods  upon  request.^ 

§  576.  Choice  of  Remedies,  where  Property  has  passed; 
compelling  Specific  Performance.  —  While  assumpsit  for  dam- 
ages may  always  be  brought  for  the  seller's  non-dehvery,  the 
buyer's  right,  in  case  the  property  in  the  goods  has  been 
transferred  to  him  through  the  operation  of  the  sale  con- 
tract in  constituting  him  the  owner,  is  enlarged  to  a  choice 
of  remedies.  Instead  of  letting  the  goods  go,  and  seeking 
his  money  recompense,  he  may,  to  a  certain  extent,  insist  on 
getting  the  goods,  and  enforcing  his  claims  of  ownership. 
Speciiic  performance  is  thus  an  equitable  remedy  to  which 
the  buyer  has  been  allowed  to  resort,  where  the  subject- 
matter  of  sale  was  an  incorporeal  chattel,  such  as  shares  of 
stock,  or  something  rare  and  of  marked  intrinsic  value  if 
corporeal,  as  a  statue,  a  painting,  or  an  antique  vase,  and 
the  buyer,  with  the  right  of  possession  in  himself,  could  not 
be  made  whole  by  going  to  law  for  damages.^  This  equi- 
table remedy,  so  useful  in  these  days,  where  the  seller  of 
real  estate  shirks  his  engagements,  is  sometimes  enlarged 
as  to  things  personal  by  local  statute.*  But  otherwise, 
specific  performance  has  thus  far  been  seldom  enforced  in 
chattel  sales;  the  assumption  being,  apparently,  that  one 
who  buys  corn'  and  other  articles  of  ordinary  mercantile 
traffic,  with  a  market  price,  is  well  enough  off  when  he  can 

1  lb. ;  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  anoe  of  a  contract  to  convey  a  pat- 
§  1 ;  Bach  v.  Owen,  5  T.  R.  409 ;  ent  right  may  be  decreed.  Corbin 
supra,  §  291.  v.  Tracy,  34  Conn.  325 ;  Somerby  v. 

■  2  Metz  B.  Albrecht,  52  111.  491.  Buntin,  118  Mass.  287.     And  so  as 

2  2  Kent  Com.  487 ;  Falcke  v.  Gray,  to  stock  in  peculiar  instances.  Noyes 
4  Drew.  658  ;  Benj.  Sales,  bk.  5,  pt.  2,  v.  Marsh,  123  Mass.  286  ;  Fell's  Ap- 
c.  1,  §  2  ;  Story  Sales,  §  413.  And  peal,  91  Penn.  St.  434.  And  see  117 
see  Brown  v.  Dlbbs,  37  L.  T.  171,  as  Penn.  St.  514 ;  63  Md.  285. 

to  the  breach  of  contract  of  sale  of  <  Benj.  bk.  5,  pt.  2,  o.  1,  §  2,  citing 

a  coal  mine ;  Charingbould  v.  Curtis,  English  act  19  &  20  Vict.,  c.  97,  §  2 
21  L.  J.  Ch.  541.     Specific  perform-     (1856). 
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go  and  buy  something  similar,  and  hold  his  defaulting  seller 
liable  for  the  difference  ;  and  hence  that  no  interference  by 
a  court  of  equity  is  needful,  i  The  civilians  appear  to  have 
differed  in  opinion  as  to  whether  the  seller  of  goods  cotdd  be 
compelled  to  deliver. ^ 

§  577.  Rule  as  to  suing  in  Trover,  etc.,  considered.  —  Trover, 
too,  is  maintainable  by  the  buyer  where  the  property  in  the 
goods  has  passed  to  him.  But,  in  thus  suing  on  the  tort  for 
non-delivery  of  the  goods,  he  recovers  no  greater  damages, 
as  a  rule,  than  he  could  have  done  on  the  contract ;  *  and 
where,  under  the  contract,  the  right  of  possession  continues 
in  the  seller,  —  as  in  the  case  of  his  retention  of  the  goods, 
with  a  lien  upon  them,  until  the  balance  of  the  purchase- 
money  shall  be  paid  over,  —  it  is  he,  and  not  the  buyer,  who 
can  sue  a  third  party  for  their  wrongful  conversion.*  A 
buyer's  liability  for  any  part  of  the  purchase  price  is  cancelled 
by  the  seller's  wrongful  re-sale  or  conversion  of  the  good^.* 

§  578.  Where  there  is  Delivery,  but  not  of  Suitable  Kind, 
Quality,  or  Quantity.  —  (2d.)  Where  delivery  is  made  or  ten- 
dered, but  the  thing  is  not,  in  kind  or  quality  or  quantity, 
what  was  bargained  for.  The  cases  are  here  in  great  confu- 
sion, and  the  buyer's  choice  of  remedies  differently  stated  in 
different  local  jurisdictions.  This  comes  from  the  irreconcil- 
able views  entertained  in  England  and  parts  of  the  United 
States  as  to  making  distinctions  between  condition  and 
warranty ;  the  controversy  being  over  the  buyer's  right  of 
refusing  or  rejecting  the  goods.® 

§  579.  Confusion  of  Rules  ;  Buyer's  Right  to  reject,  etc.  — ■ 
The  English  rule,  as  we  have  already  shown,  discriminates, 

1  See  Jones  v.  Newhall,  115  Mass.  he  can  only  recover  the  amount,  so 
248;  Somerby  v.  Buntin,  118  Mass.  paid  unless  he  can  show  further  dam- 
287.  So,  too,  in  sales  of  stock  pro-  age  sustained.  Bowser  v.  Birdsell,  49 
curable  in  the  market.  Harris  v.  De  Mich.  5.  In  a  suit  for  conversion, 
Wolf,  108  111.  195;  74  Wis.  591.  the  damages  allowed  are  merely  nomi- 

2  Story  Sales,  §  413.  nal  where  no  loss  is  sustained.     53 
8  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  §  2  ;     N.  Y.  211 ;  81  N.  Y.  25 ;  15  Rep.  54. 

Chinery  v.  Viall,  5  H.  &  N.   288  ;  *  Lord  v.  Price,  L.  R.  9  Ex.  54. 

Stoiy  Sales,  §§  413,  431 ;  Bourne  v.  ^  Bowser  ».  Birdsell,  49  Mich.  5. 

Ashley,  1  Low.  27.     So,  too,  where  «  Supra,  §§  276,  321. 

the  buyer  has  paid  part  of  the  price^ 
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SO  as  to  permit  a  buyer  to  refuse  the  goods  offered,  in  the 
former  case,  because  the  seller  has  fundamentally  failed  to 
perform  as  promised,  —  as  in  sending  him  tea  where  he 
ordered  coffee ;  but  not  in  the  latter  case,  —  as  where  cof- 
fee is  sent,  but  of  an  inferior  quality  to  that  ordered, — 
because  the  failure  goes  only  to  a  collateral  matter.  This 
presupposes,  however,  that  the  property  in  the  goods  ordered 
has  already  passed  to  the  buyer ;  and  that,  in  one  way  or 
another,  the  minds  of  the  parties  have  met  upon  an  identical 
subject-matter.  The  English  rule  is,  that  the  buyer's  obli- 
gation to  accept  depends  on  the  seller's  obligation  to  de- 
liver ;  that  where  unascertained  and  uninspected  goods  are 
ordered  on  the  faith  of  the  seller's  judgment,  so  as  to  leave 
the  buyer  necessarily  to  inspect  for  himself,  not  at  the  time 
of  the  contract,  but  at  or  about  the  time  of  delivery,  he  may 
demand  a  reasonable  time  to  make  up  his  mind  whether  the 
goo/is  offered  are  such  as  he  bargained  for,  and,  if  they  are 
not,  to  return  them.^  If  the  contract  of  sale  contain  some 
condition  authorizing  a  return  in  an  emergency,  that  condi- 
tion is  to  be  respected ;  and  a  special  agreement  of  the  par- 
ties may  modify  rules,  an  executory  contract  suspending 
the  transfer  of  the  property  in  the  chattel.  But  where  the 
minds  of  the  parties  have  met  upon  specific  goods,  and  there 
is  neither  fraud  nor  express  reservation  of  a  right  to  return, 
the  general  rule  of  England  is,  that  special  stipulations  of 
quality  are  to  be  taken  as  collateral  to  the  contract  or  as 
matter  of  warranty,  and  that  the  buyer  may  not  refuse  to 
receive  the  goods  for  any  such  breach  of  warranty,  but  must 
rely  on  other  remedies.^  And  the  favorite  determining  test 
would  appear  to  be,  that  the  property  in  such  goods  has 
unconditionally  passed  to  the  buyer  under  the  contract; 
though  some  incline  to  treat  it  rather  as  a  simple  question 
between  a  contract  for  "  any  goods  "  of  a  description  and  a 


1  Benj.  Sales,  bk.  5,  pt.  2,  c.  2  ;  2  ^  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  §  2  ; 
Smith  Lead.  Cas.  26,  27.  And  see  Street  v.  Blay,  2  B.  &  Ad.  456  ;  Daw- 
Lord  Cbelmsford,  as  to  sample  sales,  son  v.  CoUis,  10  C.  B.  530 ;  Heilbutt 
In  Couston  v.  Chapman,  L.  R.  2  So.  v.  Hicltson,  L.  R.  7  C.  P.  438  ;  Mendel 
App.  250.  V.  Steel,  8  M.  &  W.  858. 
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contract  for  specific  goods,  absolutely  denying  to  the  buyer 
the  right  to  refuse  or  reject  in  the  latter  instance.^ 

In  various  parts  of  this  country,  the  English  rule  as  to  the 
buyer's  right  of  rejection  appears  to  prevail,  though  not,  per- 
haps, with  an  equally  manifest  disposition  to  discriminate 
between  condition  and  warranty.  It  seems  to  be  regarded 
as  settled  in  New  York  (though  perhaps  not  necessarily  de- 
termined in  any  case)  that  the  buyer  has  no  right  to  return 
goods  for  breach  of  warranty  in  quality,  unless  there  was 
fraud  in  the  sale,  or  some  express  contract  conferred  the 
right  to  do  so.^  While  this  certainty  holds  true  of  an 
executed  present  sale  of  chattels,  there  is  more  doubt  as 
concerning  an  executory  sale ;  ^  and,  in  fact,  the  general  dis- 
tinction seems  to  be  properly  taken,  as  in  England,  between 
specific  ascertained  goods  and  unascertained  goods  to  be  made 
or  supplied  to  order.*  But  in  many  of  the  United  States 
the  rule  is  declared  to  be,  that,  to  avoid  circuity  of  action,  a 
warranty  may  be  treated  as  a  condition  subsequent  at  the 
election  of  the  seller,  who  is  accordingly  entitled,  upon  the 
seller's  breach  thereof,  to  rescind  the  contract  and  return 
the  goods.  This  is  the  rule  of  Massachusetts,^  of  Maryland,^ 
of  lowa,^  of  Maine,^  and  of  other  States.® 

1  rb.  See  Heyworth  v.  Hutchin-  '  Eogers  v.  Hanson,  36  Iowa,  283  ; 
son,  L.  R.  2  Q.  B.  447,  and  opinions  Jack  v.  Des  Moines  R.,  53  Iowa,  399. 
of  Cockburn,  C.  J.,  Blackburn,  J.,  ^  Marston  v.  Knight,  29  Me.  341 ; 
andLush,  J.,  criticised  in  Benj.  Sales,  Marshall  c.  Perry,  67  Me.  78;  Marsh 
bk.  5,  pt.  2,  c.  1,  §  2.  And  see  supra,  v.  Low,  55  Ind.  271 ;  Gates  v.  Bliss, 
§§  316,  317,  344.  43  Vt.  299 ;  Osborn  v.  Gantz,  60  N.  Y. 

2  Day  V.  Pool,  52  N.  Y.  416  (Church,  540. 

C.  J. ,  Allen  and  Andrews,  JJ. ,  diss.) .  ^  See  Jagers  v.  GriflBn,  43  Miss.  134  ; 

8  Rust  V.  Eckler,  41   N.   Y.  488 ;  Ralph  v.  Chicago,  &c.  Co.,  32  Wis. 

Day  V.  Pool,  supra;  Parks  v.  Morris,  177;  Youghioghenylron Co. u. Smith, 

&o.  Co.,  54  N.  Y.  586.  66  Penn.  St.  340;  Dill  v.  Perrell,  45 

<  See  Lawton  v.  Keil,  61  Barb.  558 ;  Ind.  268  ;  Butler  v.  Northumberland, 

Messmore  v.  N.  Y.  Shot,  &c.  Co.,  40  50  N.  H.  33. 

N.  Y.  422.    And  see  Lyon  v.  Ber-  We  have  elsewhere  shown   that 

tram,   20    How.    149 ;    Story   Sales,  goods  unascertained  must,  up  to  a 

§  455  ;  Freyman  v.  Knecht,  78  Penn.  point,  consistently  with  the  rule  of 

St.  141 ;  Bunce  v.  Beck,  43  Mo.  279.  ca«eaJe»jip«or,  prove  satisfactory  when 

5  Dorr  V.  Fisher,  1  Cush.  271;  tendered  to  the  buyer, —as,  for  in- 
Bryant  v.  Isburgh,  13  Gray,  637;  stance,  like  a  sample  previously  agreed 
Morse  v.  Brackett,  98  Mass.  209.  upon,  or  merchantable  under  the  de- 

6  Hyatt  V.  Boyle,  5  Gill.  &  J.  121.  scription  ;  and  thus  far,  if  the  thing 
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The  confusion  still  prevalent  in  the  cases  under  this  head 
appears  to  result  from  the  uncertain  meaning  of  "  warranty," 
and  the  dim  apprehension  with  which  collateral  representa- 
tion and  fundamental  undertaking  are  still  viewed  in  the 
courts,  and  especially  those  of  this  country.  It  appears  to 
be  a  general  rule  that  for  fraud  in  essentials  of  the  sale  the 
buyer  may  reject.^ 

§  580.  Limit  of  the  Right  to  reject;  its  Legal  Effect. —  But 
a  prompt  return  of  the  goods  is  exacted  from  the  buyer, 
wherever  the  right  to  return  exists  :  he  must,  under  a  bond 
fide  sale  which  accords  him  no  special  privilege,  make  up  his 
mind  forthwith,  having  had  whatever  opportunity  to  ascer- 
tain the  character  of  the  goods  was  rightful,  and  decide 
whether  to  keep  or  return  them ;  and  deciding  to  return 
them,  he  must  act  without  delay  upon  the  decision.  He 
should  return  the  goods  altogether  or  at  least  offer  to  do  so. 
If,  by  his  acts  and  conduct,  in  consuming  an  unreasonable 
time  for  inspection,  or  in  exercising  acts  of  ownership,  or  in 
expressing  his  satisfaction,  or  in  making  no  complaiat  to  the 
seller,  he  justifies  the  legal  conclusion  that  he  must  have 
accepted  the  chattels,  in  whole  or  part,  his  right  to  reject 
and  return  them  is  gone.^ 

prove  not  satisfactory,  the  buyer  ought  specific  goods  or  to  fulfil  some  order, 
to  refuse  acceptance  and  promptly  re-  — in  other  words,  relating  to  unas- 
turn  it,  and  not  be  bound  to  keep  an  certained  goods,  —  ought  the  buyer  to 
inferior  article  for  an  inferior  price,  have  a  right  (independently  of  the 
But  as  to  specific  and  ascertained  express  agreement  of  the  parties)  to 
goods  already  agreed  upon,  caveat  return  the  goods,  after  he  has  had 
emptor  will  often  oblige  one  to  keep  every  chance  to  inspect  or  test  them 
an  inferior  article  for  an  inferior  which  the  contract  contemplated,  and 
price  ;  and  even  if  a  collateral  war-  has  once  fairly  accepted  them  ;  other- 
ranty  were  specially  given,  that  should  wise  the  effect  would  be  to  suspend 
not  entitle  the  buyer  to  send  the  indefinitely  the  execution  of  the  con- 
goods  back  if  the  sale  were  bonO,  fide,  tract,  and  put  it  into  the  buyer's 
That  the  buyer  has  no  right  to  re-  power  to  use,  and  possibly  damage, 
fuse  goods  tendered  him,  even  though  the  goods,  and  then  throw  them  back 
the  property  therein  had  not  already  upon  the  seller.  Supra,  §§  816-319. 
passed,  on  any  mere  allegation  that  See  also  Benj.  Sales,  3d  ed.  §  888,  and 
they  are  unsatisfactory  to  him,  is  Bennett's  American  note, 
clear,  so  long  as  the  goods  are,  in  i  Gates  v.  Bliss,  and  Freyman  c. 
fact,  a  satisfaction  of  the  contract.  Knecht,  supra ;  §  605  post. 
Nor,  as  to  chattels  6on3  ^(ie  tendered,  ^  genj.  Sales,  bk.  5,  pt.  2,  c.  2  ;  2 
whether  under  a  bargain  relating  to  Kent  Coni.  480  ;  Story  Sales,  §  455 ; 
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On  the  other  hand,  where  the  buyer,  with  this  right  of 
return,  refuses  the  article  delivered  promptly,  as  by  tender- 
ing it  to  the  seller  or  notifying  him  to  take  it  away,  and 
consistently  stands  to  his  decision  of  non-acceptance,  he  is 
relieved  of  liability  for  the  price ;  or,  if  he  has  already  paid, 
he  may  sue  to  recover  the  payment  back.^  He  has  even 
been  allowed,  in  case  the  seller  refuses  to  take  the  goods  so 
tendered,  to  sell  them  at  the  best  price  obtainable,  and  make 
himself  whole.^  If  the  seller  positively  refuses  to  take  the 
chattel  back,  the  buyer  is  excused  from  making  any  effort  to 
return  it.^  But,  like  the  seller  in  a  corresponding  situation, 
the  buyer  should  use  reasonable  prudence  with  reference  to 
the  article,  both  as  to  sending  it  back  and  in  disposing  of  it, 
and  not  act  in  headlong  disregard  of  the  seller's  interests. 
In  case  of  non-acceptance  for  cause,  the  buyer  has  been  per- 
mitted to  claim  the  reimbursement  of  the  freight  and  trans- 
portation expenses  to  which  he  has  been  put,  and  not  only  to 
demand  a  settlement  of  the  same  before  giving  up  possession 
of  the  rejected  goods,  but,  upon  the  seller's  neglect  to  reim- 
burse him  within  a  reasonable  time  after  notice  given,  to  sell 
what  may  be  suitable  to  make  him  whole.* 

§  581.  Buyer  may  keep  Goods  and  claim  Damages  for  Breach 
of  Warranty.  —  Whatever  may  be  the  buyer's  position  as 
concerns  his  right  to  reject   and  return  the  subject-matter 

Fielder  v.  Starkin,  1  H.  Bl.  17  ;  Mon-  ^  Youghiogheny  Iron  Co.  v.  Smith, 

del  11.  Steel,  8  M.  &  W.  858  ;  McCor-  66  Tenn.  St.  340 ;  Barnett  v.  Terry, 

mick  V.  Sarson,  45  N.  Y.  265  ;  Gilson  42  Ga.  22  ;  Messmore  v.  N.  Y.  Shot, 

u.  Bingham,  43  Vt.  410  ;  Bartholomae  &c.   Co.,   40  N.   Y.  422;  Gifiord  v. 

V.  Paull,  18  W.  Va.  771  ;  supra,  §  408  ;  Betts,  64  N.  C.  62  ;  Jagers  v.  Griffin, 

Cutler  V.  Gilbreth,  53  Me.  176  ;  Horn  48  Miss.  13. 

V.  Briok,  48   Md.  358  ;  84  "Wis.  53  ;  s  padden  v.  Marsh,  34  Iowa,  522  ; 

Anorum  v.  Wehmann,  15  S.  C.  118.  Story'Sales,  §  457. 

Cf.  Pennock  v.  Stygles,  54  Vt.  226 ;  *  Barnett  v.  Terry,  42   Ga.  283 ; 

Gammon  v.  Abrams,  53  Wis.  323 ;  Gifford  v.  Betts,  64  N.  C.  62.     The 

post,  §  588.     See  as  to  sufBoient  re-  amount   paid  as  freight  should,   in 

jection  of  a  barge  of  coal  (notice  to  general,  where  the  buyer  rightfully 

seller,  and  a  return  by  the  carrier  of  rejects  the  goods,  be  recovered,  not 

the  bill  of  lading),  161  Mass.  576.  from  the  carrier,  but  from  the  seller. 

1  lb. ;  Grimoldby  v.  Wells,  L.  R.  J.0  .Jack  v.  Des  Moines  R.,    53   Iowa, 

C.  P.  391 ;  Hall  v.  Mtna,  Co,,  30  Iowa,  399.      See  151  U.  S.  626. 
215 ;  Thornton  v.  Wynn,  12  Wheat. 
183  ;  Pope  v.  AUis,  115  U.  S.  363. 
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sold,  he  need  not  take  this  course,  but  may  at  his  option 
keep  the  goods,  and  resort  to_  a  money  compensation  in 
damages  for  the  seller's  breach  of  express  or  implied  war- 
ranty of  quality. 

§  582.  The  Same  Subject ;  Buyer  may  recoup  Damages  or 
bring  Separate  Action.  —  The  course  by  remedy  in  damages 
resolves  itself  into  a  choice  between  these  two  methods : 
(1st.)  To  set  off  or  recoup  against  the  unpaid  seller's  claim 
for  price  the  damages  sustained  by  himself  because  of  the 
inferiority  of  the  article  delivered.  (2d.)  To  bring  his  sepa- 
rate action  for  the  breach.  The  former  is  the  most  conven- 
ient, where  the  goods  are  not  yet  paid  for ;  but  as  the 
remedy  here  does  not  go  beyond  defeating  the  seller's 
claim  upon  an  initiative  suit,  the  buyer  must  resort  to  the 
latter  method  wherever  his  case  calls  for  a  more  ample 
indemnity.^ 

§  583.  The  Same  Subject ;  Matters  of  Practice  in  such  Ccises. 
—  It  is  not  necessary  for  the  buyer,  in  pursuing  either 
method,  to  give  the  seller  notice  before  thus  defending  or 
suing ;  ^  and  while  the  rule  appears  to  be,  that,  by  keeping 
the  chattel,  the  buyer  makes  himself  stUl  accountable  for  its 
price  upon  a  just  abatement  for  the  breach,  it  has  been  held 
in  both  England  and  America  that  the  buyer  may  be  relieved 
from  paying  any  part  of  the  price  if  he  can  show  that  the 
goods  were  utterly  worthless,  notwithstanding  he  has  failed 
to  return  or  offer  to  return  them.^  To  support  the  claim  of 
a  partial  failure  of  consideration,  likewise,  no  such  offer  is 
needed,  even  though  the  buyer  has  retained  and  used  the 
thing  as  his  own ;  so  far,  more  especially,  as  recouping 
against  the  price  is  concerned.*     If   the  buyer  has  offered 

1  See  Mondel  v.  Steel,  8  M.  &  W.  Butler  v.  Northumberland,  50  N.  H. 
858  ;  Davis  v.  Hedges,  L.  E.  6  Q.  B.  33 ;  Rogers  v.  Hanson,  36  Iowa,  283. 
687  ;  cases  infra.  '  Poulton  v.  Lattimore,  9  B.  &  C. 

2  Benj.  Sales,  bk.  5,  pt.  2,  c.  2 ;  259 ;  Perley  v.  B.alch,  23  Pick.  283  ; 
Story  Sales,  §§  454,  455  ;  Kellogg  v.  Dill  v.  Ferrell,  45  Ind.  268. 
Denslow,  14  Conn.  411 ;  Muller  v.  *  Day  v.  Pool,  52  N.  Y.  416  ;  Vin- 
Eno,  14  N.  Y.  697  ;  Fielder  v.  Starkin,  cent  v.  Leland,  100  Mass.  432  ;  Butler 
1  H.  Bl.  17  ;  Day  v.  Pool,  52  N.  Y.  v.  Northumberland,  60  N.  H.  33 ; 
416  ;  Lyon  v.  Bertram,  20  How.  149 ;  Easberiy  v.  Moye,  23  Miss.  320  ;  Mc- 
Vincent  v.  Leland,  100  Mass.  432 ;  Cormick  v.  Dunville,  36  Iowa,  645 ; 
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to  return  the  goods  for  the  breach,  so  much  the  plainer,  of 
course,  is  his  right  to  choose  as  between  rescinding  with  a 
rejection  of  the  goods  and  claiming  damages  while  leaving 
the  contract  to  stand.  But,  if  the  facts  show  acceptance,  he 
has  no  right  to  rescind  the  contract :  his  claim  of  damages 
is  his  only  resort.^  Even  though  it  was  expressly  agreed  by 
the  seller,  as  part  of  the  original  bargain,  that  the  article 
might  be  returned  if  it  did  not  fulfil  the  contract,  the  better 
opinion  is  that  the  buyer  may  sustain  himself  in  his  claim 
of  damages,  without  sending  the  article  back  because  of  its 
failure  to  suit,  so  long  as  full  acceptance  and  waiver  cannot 
be  imputed  from. his  conduct. ^  But  an  incorporeal  chattel, 
like  stock,  must  be  dealt  with  somewhat  differently  ;  and  it 
is  held,  that  where  the  seller,  upon  delivering  the  certificate, 
agreed  that  he  would  take  it  back  and  return  the  price  if 
requested,  the  buyer  may  recover  the  price  without  tender- 
ing the  certificate,  but  must  surrender  up  the  certificate  or 
file  it  in  court  before  execution  can  issue.  ^ 


23  Hun,  408 ;  Doane  v.  Dunham,  65 
111.  612 ;  Polhemus  v.  Heiman,  45 
Cal.  573.  Whetlier  the  seller's  right 
to  sue  as  for  breach  of  warranty  is 
coextensive  with  his  right  of  recoup- 
ing to  the  seller's  action  where  he 
retains  the  goods  is  a  matter  of 
doubt ;  and  the  line  of  decisions  in 
one's  own  State  should  be  carefully- 
considered  by  the  practising  lawyer 
on  such  a  point. 

1  Thornton  v.  Wynn,  12  Wheat. 
183 ;  Lyon  v.  Bertram,  20  How.  149; 
cases  supra. 

2  Douglass,  &c.  Co.  v.  Gardner,  10 
Cush.  88  ;  Head  v.  Tattersall,  L.  E. 
7  Ex.  7  ;  contra,  Adams  v.  Richards, 
2  H.  Bl.  573.  And  see  Aultman  v. 
Theirer,  34  Iowa,  272 ;  Marshall  v. 
Perry,  67  Me.  78.  But  see  Hinch- 
liffe  V.  Barwick,  5  Ex.  D.  177,  where 
there  was  a  condition  to  return  if 
not  satisfactory. 

'  George  v.  Braden,  70  Penn.  St. 
56. 

Whether  the   one  or   the    other 


remedy  for  money  compensation  be 
pursued,  the  burden  of  proof  is  on 
the  purchaser  to  show  that  the  article 
supplied  did  not  correspond  with  the 
warranty.  Dorr  v.  Fisher,  1  Cush. 
271.  But  the  seller's  knowledge  of 
the  bad  quality  need  not,  of  course, 
be  shown,  so  long  as  the  issue  is  not 
one  of  fraud  and  bad  faith,  but  of 
simple  breach  of  contract.  See  Wil- 
liamson V.  Allison,  2  East,  446 ;  Bar- 
tholemew  v.  Bushnell,  20  Conn.  271 ; 
Massie  v.  Crawford,  3  Monr.  218 ; 
Tyre  v.  Causey,  4  Harring.  425.  And 
as  a  defence  against  the  seller's  suit 
for  his  price,  evidence  which  fails 
to  prove  a  rescission  of  the  sale  may 
nevertheless  be  available  to  reduce 
damages.  Morse  v.  Braokett,  98 
Mass.  205.  A  variance  between  the 
declaration  and  proof  should  be  ma^ 
terial,  and  not  formal  merely,  to  pre- 
vent the  buyer  from  recovering  in 
his  suit  for  breach.  Phelan  v.  An- 
drews, 52  111.  486.  But  as  torts  and 
contracts  are  clearly  distinguishable 
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Where  the  buyer  undertakes  to  set  off  his  loss  by  the 
seller's  breach  against  the  unpaid  seller's  claim  for  price,  he 
stands  on  the  defensive,  with  the  advantages  and  disadvan- 
tages incidental  to  this  position.  The  seller  has  the  burden 
of  the  suit ;  -vrhile  the  buyer  need  only  show  how  much  less 
than  what  is  claimed  by  the  plaintiff  he  ought  to  pay,  in 
consideration  that  the  article  failed  in  quality  to  come  up 
to  the  standard  as  warranted.  He  gains  to  the  extent  of 
abating  or  completely  offsetting  the  seller's  demand  sued 
upon.  He  loses  so  far  as  his  own  claim  of  damages  may 
justly  exceed  that  demand. ^  But  he  is  not  without  further 
remedy ;  for  it  may  be  generally  asserted-  that  the  buyer's 
action  for  damages  resulting  from  the  seller's  breach  is  not 
barred  by  his  having  been  allowed  an  offset  on  the  seller's 
action  for  the  price,  save  to  the  amount  of  such  allowance.^ 
Where  a  seller  obtains  judgment  for  his  full  price  in  a  for- 
eign State  by  default  of  the  buyer,  the  latter  is  not  thereby 
estopped  from  bringing  his  special  action  for  damages  on  the 
breach.^  It  would  appear,  however,  that  if  in  one  suit  the 
full  performance  was  the  matter  in  clear  issue,  and  was 
there  tried  and  settled,  it  is  not  open  to  be  tried  again.* 
And  upon  this  ground,  where  the  seller  recovered  a  judg- 
ment for  the  balance  of  his  price,  payable  under  a  special 
contract,  without  express  warranty,  to  manufacture  a  cer- 
tain article  to  order,  the  buyer  was  not  permitted  to  bring 
a  new  action  of  breach  upon  the  same  defect  which  he  had 
alleged  in  defence  of  the  former  suit,  and  concerning  the 

as  the  basis  of  suits,  an  allegation  of  Sales,  §  455.    The  new  English  prao- 

false  representation   is  inconsistent  tice  acts,  and  those  probably  of  some 

with  proof  of  mere  breach  of  war-^  States,  allow  special  or  consequen- 

ranty ;   and,  while  tort  appears  to  tial  damages  to  be  recovered  by  the 

have  been  the  ancient  form  of  suing  defendant  which  may  far  exceed  the 

for  false  warranty,  assumpsit  is  the  amount  of  the  price  sued  for.    See 

modern.    lb. ;   Massie  v.  Crawford,  Benj.  Sales,  3d  ed.  §  898. 

3  Mon.  218 ;   Cooper  v.  Landon,  102  "  See  Parke,    B.,   in    Mondel   v. 

Mass.  58.     As  to  action   for  false  Steel,  8  M.  &  W.  858. 

representation,  see  c.  17,  posi.  »  Bascom  v.  Manning,   52  N.  H. 

1  Mondel  v.  Steel,  8  M.  &  W.  858  ;  132.     And  see  Bodurtha  v.  Phelon, 

Walker  v.  Hoisington,  43  Vt.  608  ;  13  Gray,  413. 

Hitchcock  V.  Hunt,   28  Conn.  343;  ^  Bascom    v.    Manning,     supra; 

Westcott  V.  Rims,  4  Cush.  215 ;  Story  Davis  v.  Talloot,  12  N.  Y.  184. 
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merits  of  whicli  the  former  adjudication  was  complete.^ 
Nor,  as  it  has  been  distinctly  ruled,  can  a  buyer,  who  de- 
liberately intends  to  claim  damages  for  the  breach  in  excess 
of  the  seller's  demand  upon  him,  first  defend  against  the 
seller  by  way  of  set-off  to  the  full  extent  of  this  remedy, 
and  then  bring  his  action  for  the  balance  which  he  claims ; 
for,  as  the  court  gains  nothing  towards  furthering  justice  by 
allowing  set-off  in  one  action  if  a  cross-action  must  event- 
ually be  brought,  the  buyer  is  properly  excluded  from  pur- 
suing a  double  advantage  against  the  seller.^ 

At^all  events,  where  the  buyer  recoups  against  the  price, 
the  seller  may  recover  what  the  chattel  was  really  worth.* 

§  584.  The  Same  Subject.  —  There  is  a  growing  tendency 
in  American  courts  to  simplify  litigation,  and  get  rid  of  the 
old  circuities  which  drove  parties  to  their  separate  common- 
law  suits  over  the  same  transaction  or  an  identical  course  of 
dealing.  Hence  we  find  that  in  most  States  the  buyer  is 
now  permitted  to  set  off  his  own  damages  incurred  through 
the  seller's  breach  of  warranty;  and  this,  notwithstanding 
the  suit  is  brought  on  his  negotiable  security  for  the  price, 
provided  the  seller,  or  a  party  who  took  it  from  the  seller 
when  overdue,  be  the  owner  thereof ;  or,  in  other  words, 
unless  the  buyer's  paper  is  in  the  hands  of  some  party  with 
equities  of  his  own,  irrespective  of  the   sale  parties.*    In 


1  Gilson  V.  Bingham,  43  Vt.  410.  *  Perley  v.  Balch,  23  Pick.  283  ; 
See  also  Huff  v.  Broyles,  26  Gratt.  Mooldar  v.  Lewis,  40  Ind.  1 ;  Good- 
283.  win  v.  Morse,  9  Met.  278  ;   Kasberry 

2  Gilson  V.  Bingham,  ib. ;  O'Con-  v.  Moye,  23  Miss.  320  ;  Hill  v.  South- 
ner  v.  Varney,  10  Gray,  231 ;  Starr  wick,  9  R.  I.  299 ;  Coburn  v.  Ware, 
Glass  Co.  V.  Morey,  108  Mass.  573.  30  Me.  202  ;  Bushane  v.  Benedict, 
The  buyer  should  not  be  permitted,  120  U.  S.  639 ;  Geiser  Threshing- 
in  case  of  cross-actions,  to  divide  his  Machine  Co.  v.  Farmer,  27  Minn, 
claims  for  damage  as  he  may  see  fit  428 ;  29  Minn.  341,  373.  Local  stat- 
between  the  two,  nor  have  damages  utes  may  aid  in  establishing  such 
assessed  in  both  actions  for  the  same  practice.  See  Butler  v.  Northumber- 
breach.  Ib.  The  splitting  up  of  a  land,  50  N.  H.  33.  If  the  buyer  takes 
single  cause  of  action  on  an  indivisi-  up  his  note  on  maturity,  as  to  the 
ble  contract  is  to  be  discouraged,  innocent  holder,  his  remedy  against 
Geiser  Threshing-Machine  Co.  v.  the  seller  is  not  barred.  Creighton 
Farmer,  27  Minn.  428.  v.  Comstock,  27  Ohio  St.  548. 


8  Warder  v.  Fisher,  48  Wis.  338. 
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fact,  then,  the  buyer  may  defend  a  suit  for  the  price  by 
alleging  damages  for  breach  of  warranty,  by  way  of  an 
offset,  and  pro  tanto.^  But  the  former  rule,  and  one  still 
prevalent  in  England,  is,  that  the  buyer  cannot  defend  for 
breach  of  warranty  where  suit  is  brought,  not  on  the  sale, 
but  on  the  negotiable  security,  inasmuch  as  no  unliquidated 
and  uncertain  claim  can  be  set  up  against  a  liquidated  and 
certain  demand  ;  the  consequence  of  which  is,  that  the  buyer 
is  driven  to  his  separate  action  for  damages.^ 

Recoupment  in  a  suit  upon  the  breach  of  contract  is  not 
in  general  available  for  setting  off  damages  founded  on  the 
seller's  tort.^  Where  the  buyer  seeks  to  make  the  seller's 
breach  of  warranty  of  quality  his  special  cause  of  action,  he 
may  do  so ;  and  how  far  this  remedy  is  still  open  to  him, 
notwithstanding  his  choice  of  other  remedies  affording  but 
a  partial  relief,  we  have  just  seen.  To  bring  his  own  suit 
for  damages  sustained  in  the  nature  of  a  cross-action  to  the 
seller's  suit  for  his  price  was  formerly  the  regular  means 
of  procedure ;  but  though  the  compensation  it  awards  the 
plaintiff  is  found  adequate,  its  chief  objection  consists  in 
forcing  a  party  unnecessarily  out  of  his  stronghold  to  make 
a  pitched  battle.  The  right  of  one  party  to  sue  for  damages 
occasioned  by  the  other's  failure  to  perform  is  incidental  to 
contracts  of  all  kinds.*  And,  in  case  of  a  saJe,  neither  a 
failure  to  notify  the  purchaser  of  the  defect,  nor  acceptance 
and  use  of  the  goods,  should  conclusively  bar  the  claim  of 
a  breach  of  warranty  as  a  partial  defence  to  the  price  sued 
for ;  ^  though  this  might  tend  to  show  actual  satisfaction  or  a 
waiver. 


^  As  to  fraudulent  sales  a  like  set-  '  lb. ;  Gerding  v.  Adams,  65  Ga. 

ofE  to  the  price  may  be  made.     See  79.    And  see  Phelan  v.  Andrews,  52 

§  606.    Tliis  is  not  to  be  deemed  a  111.  486 ;  Massie  v.  Crawford,  3  Mon. 

set-off  of  unliquidated  damages,  but  218 ;   Cooper  v.  Landon,  102  Mass. 

rather  a  claim  of  total  or  partial  fail-  58 ;  cited  in  preceding  section, 
ure  of  consideration  by  way  of  re-  *  See  Mondel  v.  Steel,  8  M.  &  W. 

ducing  or  offsetting  the  amount  sued  868 ;  Story  Sales,  §  454 ;  Benj.  Sales, 

for.    120  XJ.  S.  689.  bk.  5,  pt.  2,  c.  2. 

'^  Agra,  &o. Banks.  Leighton,L.K.  ^  Morse   «.  Moore,   83  Me.  478; 

2  Ex.  56  ;  Benj.  Sales,  bk.  5,  pt.  2,  Weld  v.  Dyer,  53  Ark.  165. 
c.  2. 
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§  585.  Measure  of  Damages  recoverable  for  Breach  as  to 
Quality —  The  measure  of  damages  recoverable  for  breach  of 
warranty  of  quality  is,  in  general,  the  difference  in  value  be- 
tween the  article  actually  furnished  and  that  which  should 
have  been  furnished  under  the  contract  at  the  time  and  place 
agreed  upon.^  Thus,  in  an  English  case  where  Manilla  hemp 
was  imported,  and  afterwards  found  damaged,  the  court  ruled 
that  the  buyer  should  recover  the  difference  between  the  act- 
ual value  of  the  hemp  when  it  arrived  and  what  would  have 
been  its  value  if  shipped  in  a  suitable  state. ^  So,  where  suit 
is  brought  on  the  warranty  of  an  animal's  soundness,  the  same 
test  applies.^  And,  as  the  rule  is  sometimes  stated,  the  rule 
of  damages  for  breach  of  warranty  is  the  difference  between 
the  sound  value  of  the  thing  as  warranted  and  its  actual 
value.*  Such  reasonable  expenses  as  the  buyer  has  incurred 
in  consequence  of  the  breach  may  be  added  in  making  up 
the  estimate.*  But  special,  punitive  damages,  such  as  inter- 
est from  the  date  of  the  writ,  cannot  be  recovered.^  As  to 
time,  place,  and  other  circumstances,  the  rule  is  not  essen- 
tially different  from  that  already  applied  to  the  case  of  non- 
delivery.^ If  the  article  actually  sold  were  thus  valueless, 
the  thing  which  should  have  been  delivered  will  be  set  at  its 
full  value  without  deduction ;  ^  and,  while  the  agreed  price 
aids  in  the  estimate  of  what  the  agreed  thing  to  be  delivered 
was  worth,  it  is  manifestly  no  arbitrary  standard,  but  only  a 

1  Sedgw.  Damages,  5th  ed.  318  ;  *  Murray  v.  Meredith,  25  Ark. 
Jones  V.  Just,  L.  R.  3  Q.  B.  197  ;  164 ;  Furlong  v.  PoUeys,  30  Me.  491 ; 
Benj.  Sales,  bk.  5,  pt.  2,  c.  2 ;   Story     60  Ga.  148. 

Sales,  §§  449,  454,  455  ;   Whitmore  «  Moulton  v.  Scruton,  39  Me.  287  ; 

V.  South  Boston  Iron  Co.,  2  Allen,  White  v.  Miller,  78  N.  Y.  393.     Yet 

52 ;  Muller  v.  Eno,  14  N.  Y.  597  ;  interest  from  the   definite  time    at 

Moulton   V.  Scruton,  39    Me.    287 ;  which  one's  right  accrued  must,  on 

Howie  V.  Rea,  70  N.  C.  659 ;  Merri-  familiar  principles,  often  he  an  ele- 

mack   Man.    Co.    v.  Quintard,    107  ment  of   just  compensation  to  the 

Mass.   127.     See  also  Hammond  v.  aggrieved    party.     2   Sedgw.   Dam- 

Bussey,  20  Q.  B.  D.  79.  ages,  7th  ed.  185 ;  29  Minn.  373  ;   37 

2  Jones  V.  Just,  L.  R.  3  Q.  B.  197.  Iowa,  9 ;  53  Wis.  323. 

8  Moulton  V.  Scruton,  39  Me.  287.  ''  See  Furlong  v.  Polleys,  30  Me. 

*  Minneapolis  Harvester  Works  v.     491 ;  supra,  §  572. 
Bonnallie,  29  Minn.   373 ;    11  Neb.  »  Mooklar  v.  Lewis,  40  Ind.  1, 

143.  ■ 
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primd  facie  test  of  value,  since  the  bargain  might  have  been 
better  or  worse  for  either  party,  and  yet  the  very  article  as 
warranted  should  have  been  delivered.^ 

Here  too,  as  in  non-delivery,  the  buyer  may  recover,  not 
only  for  the  direct  and  natural  consequence  of  the  seller's 
failure  to  perform  according  to  agreement,  but  for  such 
damages  besides  as  both  parties  might  reasonably  be  sup- 
posed to  have  foreseen,  at  the  time  of  the  contract,  would 
flow  from  such  breach.^  And  where  an  article  was  expressly 
warranted  to  do  certain  work,  the  measure  of  damages  is  the 
difference  between  its  value  as  warranted  and  its  market, 
value  for  any  purpose.^ 

§  686.  The  Same  Subject.  —  Supposing  the  buyer  to  have 
made  a  sub-sale  of  the  defective  goods  whose  quality  was 
warranted  :  if  he  has  done  so  with  a  like  warranty,  the  sum 
paid  on  a  judgment  recovered  against  him  by  the  sub-buyer 
for  the  same  breach  is,  primd  facie  evidence  of  the  amount  to 
be  recovered  as  special  damages  on  his  own  suit.*  To  this 
should  be  added  the  taxable  costs  of  the  sub-buyer's  suit,  if 
the  first  buyer  gave  his  own  seller  due  notice  and  afforded 
him  a  chance  to  defend  the  action,  though  not  the  counsel 
fees  incurred  in  his  own  defence  ;  ^  for  the  law  means  to 
cover  in  such  damages  under  a  sub-sale  as  result  from  the 
first  seller's  breach.  But,  in  general,  there  is  no  priArity  of 
damage  between  the  original  seller  and  the   sub-buyer,  as 

1  See  Reggio  v.  Bragglotti,  7  Cush.  to  the  warranted  chattel ;    but  it  is 

166  ;  Tuttle  v.  Brown,  4  Gray,  457  ;  admissible  to  show  the  value  of  the 

Brown  v.  Sayles,  27  "Vt.  227  ;  Muller  chattel  given  in  exchange,  as  tending 

V.  Eno,  14  N.  Y.  897  ;    Merrimack  to  show  what  would  have  been  the 

Man.  Co.  ■».  Quintard,  107  Mass.  127.  warranted  chattel's  value  if  as  war- 

"  lb.    And  see  Phelan  v.  Andrews,  ranted,  where    the  parties    do   not 

52  111.  486  ;  43  Iowa,  389 ;  Wolcott  appear  to  have  settled  at  the  time  of 

V.  Mount,  7  Vroom,  262  ;  Furlong  v.  exchange  the  value  of  either  the  one 

Polleys,   30  Me.  491 ;    70  Me.  100.  or  the   other   chattel.      Chaplin    v. 

Breach    of  warranty  of    a  safe   as  Warner,  23  Wis.  448. 
"burglar  proof"  does  not  carry  as  '  Himes  v.  Kiehl,  154  Penn.  St. 

consequential  the  value  of  articles  190. 

stolen  from  the  safe  by  a  burglar.  *  Reggio    v.  Braggiotti,   7  Cush. 

62  Ala.  180.  166 ;    Randall  v.  Raper,  E.  B.  &  E. 

Where  the  case  is  one  of  exchange,  84. 
rather  than  of  sale  for  a  price,  evi-         '  Lewis  v.  Peake,  7  Taunt.  153 ; 

dence  of  value  may  not  be  confined  Reggio  v.  Braggiotti,  7  Cush.  166. 
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there  is  none  of  contract  ;  and  the  first  buyer  may  recover 
for  the  breach  of  the  first  seller's  undertaking,  upon  the 
usual  reckoning  of  damages  and  without  diminution,  not- 
withstanding he  has  sub-sold  the  goods,  and  his  sub-buyer 
has  made  no  claim  upon  him  for  their  defective  quality ;  and 
even  though,  by  the  terms  of  the  sub-sale,  no  corresponding 
right  of  action  is  conferred  upon  the  sub-buyer.  ^  The  price 
at  which  the  goods  were  sub- sold  may  be  evidence  tending 
to  show  the  amount  of  damages  ;  but  it  does  not  furnish  the 
decisive  test.^ 

§  587.  Rule  applied  to  Delivery  by  Inatalments ;  Miscellane- 
ous Points.  —  Where  suit  is  brought  on  an  entire  contract 
for  the  sale  of  goods  to  be  delivered  at  stated  times  by 
instalments,  upon  the  buyer's  premises  and  at  the  buyer's 
expense,  the  measure  of  damages  for  the  inferior  quality  of 
the  goods  delivered  is  the  difference  between  the  value  of 
what  was  delivered  on  the  buyer's  premises  and  what  the 
contract  with  its  warranty  called  for.  The  ordinary  rule 
applies,  subject  to  such  modifications  as  a  fair  interpretation 
of  the  peculiar  contract  may  justify.^ 

In  assessing  damages,  whatever  injury  may  have  been  due 
to  the  buyer's  own  fault  should  be  excluded  as  against  the 
seller.* 

§  588.    Waiver  of  Remedies  for  Breach.  —  The  buyer  may, 

1  MuUer  v.  Bno,  14  N.  Y.  597  ;  so  as  to  set  off  the  two  executions. 
Brown  v.  Bigelow,  10  Allen,  242.  But  the  entire  damages  for  his  breach 

2  lb.  ;  Medbury  v.  Watson,  6  Met.  must  be  applied,  first,  to  discharge 
257.     And  see  supra,  §  572.  the    contract  price  due    under  the 

8  Merrimack  Man.  Co.  v.  Quintard,  seller's  suit  for  the  goods  sold  and 

107  Mass.  127 ;  supra,  §  574 ;  Berg-  delivered.     If   the    buyer's   damage 

heim  v.  Blaenavon  Ins.  Co.,  L.  K.  10  exceeds  that  balance,  the  excess  will 

Q.  B.  319  ;  45  L.  T.  202.  be  returned  in  a  verdict  for  him  in 

It  is  laid  down  that  the  buyer  who  the   cross-action  ;    but,   if    not,   the 

defends  in  the  seller's  suit  for  his  verdict  in  the  cross-action  should  be 

price  of  goods  sold  and  delivered,  and  for  the  seller.    Execution  for  costs 

at  the  same  time  sues  in  damages  will  issue  accordingly.     Starr  Glass 

for  breach  of  warranty  in  his  cross-  Co.  v.  Morey,  108  Mass.  573. 
action,  is  not  entitled  to  have  the  To  an  action  upon  one  of  several 

damages  assessed  in  both  actions  for  notes  given  for  a  chattel,  a  counter- 

the  same  breach  of  contract,  nor  to  claim  may  be  interposed  for  the  entire 

divide  his  claim  for  damage  as  he  cause  of  action.    29  Minn.  373. 
may  see  fit  between  the  two  suits,  *  Foote  v.  Woodworth,  66  Vt.  216. 
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by  failing  to  inform  his  seller  in  season  after  discovering  the 
defect,  and  thereby  depriving  the  latter  of  his  reasonable 
rights,  lose  his  own  aggressive  remedy  upon  the  breach  of 
warranty.^  But  the  question  of  waiver,  upon  whatever 
state  of  facts  presented,  must  be  fairly  determined  by  the 
evidence.^  An  agreement  to  take  back  the  goods  if  found 
inferior,  and  give  others  in  exchange,  is  not  uncommon; 
though  the  assent  of  both  parties  to  such  a  means  of  recti- 
fying an  error  must  be  established  in  order  that  it  may 
operate.*  Moreover,  as  we  have  already  seen,  the  mere  re- 
coupment of  damages  by  the  buyer  is  not  inconsistent  with 
retaining  and  using  the  goods  and  failing  to  return  them 
altogether.* 

But  it  should  be  borne  in  mind  that  warranty  is  the  inci- 
dent only  of  a  completed  sale  and  has  no  place  as  a  contract 
of  present  vitality  and  force  in  an  executory  agreement  of  sale. 
The  buyer  cannot  refuse  to  pay  where  goods  were  delivered 
conditional  upon  payment  and  stUl  hold  the  goods  as  for 
breach  of  warranty ;  he  should  reject  and  return  the  goods 
and  claim  indemnity  thus ;  or  else  he  should  pay  for  the 
goods,  making  delivery  complete,  and  then  pursue  his  in- 
demnity.* 

§  589.  Remedies  for  Breach  of  "Warranty  of  Title.  —  Breach 
of  warranty  of  title  may  be  at  the  foundation  of  the  buyer's 
suit,  instead  of  breach  as  to  quality.  The  purchaser  of  a 
chattel  whose  title  has  failed  may  either  sue  the  party  who 
warranted  for  the  return  of  his  price,  or  bring  his  action  for 
damages  on  account  of  the  breach ;  ^  or  he  may  recoup  dam- 
ages for  breach  of  the  warranty  against  the  seller's  action.^ 

1  Hall  V.  McEwen,  19  Mich.  95  ;  «  Benj.  Sales,  bk.  5,  pt.  2,  c.  2 ; 
supra,  §  680.  Story  Sales,  §  407  ;  Eichholz  v.  Ban- 

2  Merrimack  Man.  Co.  ■».  Quintard,  ister,  17  C.  B.  n.  s.  708  ;  supra,  §§  376- 
107  Mass.  127  ;  Gammon  d.  Abrams,  378. 

53  Wis.  323  ;  50  Wis.  235  ;  Pennock         '  Croninger  v.  Paige,  48  WU.  229. 

V.  Stygles,  54  Vt.  226;  supra,  §  327.  For  application  of  the  rule  as  to  breach 

'  Woodward  v.  Libby,  68  Me.  42 ;  of  warranty  of  title  to  infringement 

O'Donnell  v.  Allen,  6  AUen,  106.  of  patent,   see  Croninger  v.  Paige, 

'  Supra,  §  583.  supra.    And  as  to  the  failure  of  title 

6  See  Osborn  v.  Gantz,  60  N.  Y.  to  stock,  see  Wood  v.  Sheldon,  42 

540.  N.  J.  L.  421.  And  see  supra,  §  373. 
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But  wlien  tKe  third  party,  claiming  to  be  the  true  owner, 
makes  his  demand  upon  such  purchaser  in  possession,  the 
latter  should  call  upon  the  party  from  whom  he  purchased  to 
make  him  whole,  or  to  intervene  and  defend  the  suit ;  ^  and 
it  is  held  that  only  nominal  damages  can  be  recovered  for  the 
breach,  where  the  buyer  has  suffered  no  actual  damage  in  the 
matter. 2  In  case  the  title  fails  to  only  a  portion  of  the  goods, 
the  buyer  is  not  bound  to  rescind  the  contract  in  toto,  but 
may  retain  that  to  which  the  title  is  secure,  and  have  his 
damages  under  the  warranty,  either  by  set-off  upon  the  sel- 
ler's suit  for  his  purchase-money,  or  by  his  own  action  for 
the  loss  of  the  residue.^ 

It  has  been  held  frequently  that  a  buyer  who  retains  the 
chattel  in  his  possession  or  converts  it  to  his  own  use  cannot, 
as  a  general  rule,  resist  a  suit  for  the  purchase  price  on  the 
ground  that  his  seller  had  no  title.*  But  exception  is  made 
in  cases  of  fraud  ;  cases  in  which  recovery  has  been  had 
against  the  buyer  by  one  having  paramount  title  ;  and  cases 
where,  without  recovery,  the  buyer  has  settled  with  the  true 
owner,  or  has  had  his  possession  disturbed  by  such  party »* 
So,  too,  is  it  held  that,  where  the  buyer  retains  and  converts 
the  chattel  to  his  own  use,  he  may  resist  a  suit  for  the  pur- 
chase price  on  the  ground  that  his  seller  had  no  title,  if  the 
adverse  claimant,  to  save  a  multiplicity  of  suits,  has  assumed 
the  defence  under  an  arrangement  that  the  buyer  shall  pay 
him  for  the  chattel  if  the  defence  prevails.® 

§  590.  Remedies  for  Failure  iu  Quantity,  etc.  —  If  articles 
delivered  fall  so  far  short  of  the  quantity  bargained  for  as  to 
authorize  a  rescission  of  the  contract  or  constitute  the  failure 
of  a  condition  precedent,  the  buyer  may  recover  damages  for 
the  deficiency  as  for  a  partial  failure  of  consideration.'^ 

1  Burt  V.  Denny,  40  N.  Y.  283 ;  41  Miss.  370 ;  18  Me.  314 ;  Kmm- 
Parker  v.  Nolan,  37  Tex.  85.  haer  v.  Birch,  83  Penn.  St.  426. 

2  Burt  V.  Denny,  40  N.  Y.  283.  *  Cooley,  J.,  in  Estelle  v.  Peacock, 
8  McKnight  v.  Devlin,  52  N.  Y.  399.  •   48  Mich.  469,  471.    See  next  chapter. 

See  Story   Sales,   §  407  ;  Kiddle  v.  «  Estelle  v.  Peacock,  48  Mich.  469. 

Gage,  37  N.  H.  519.  See  also  Matheny  v.  Mason,  73  Mo. 

4  Vibbard  v.  Johnson,  19  Johns.  677. 
77 ;  Case  v.  Hall,  24  Wend.  102 ;  3  ^  Creighton  v.  Comstock,  27  Ohio 

Port.  (Ala.)  126 ;  Ware  v.  Houghton,  St.  548. 
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§  591.  Remedies 'where  Delivery  is  unreasonably  late. — C^*^-) 
Where  the  delivery  is  unreasonably  late.  The  remedies  al- 
ready noticed  here  apply,  mutatis  mutandis  ;  the  question  for 
the  buyer's  decision,  upon  a  tender,  being,  whether  to  refuse 
the  goods,  or  to  receive  them  and  claim  damages  for  the  injury 
resulting  to  himself  from  the  delay.  ^  If  the  latter  course,  he 
should  make  his  method  of  receiving  possession  such'  as  to 
show  the  other  party  that  he  does  not  waive  his  rights  :  for 
receiving  goods  without  objection  is,  primd  facie,  a  waiver 
on  his  part  of  the  right  to  claim  damages  for  the  delayed 
delivery  ;  while  it  is  otherwise  when  they  are  received  with 
an  explicit  statement  that  such  damages  will  be  claimed.^ 
Where  the  seller  is  behindhand  in  a  contract  for  delivery  by 
instalments,  the  disposition  is  to  go  by  the  fair  interpretation 
of  the  particular  contract ;  which  may  sometimes  require 
computation  from  the  dates  of  the  respective  periods  of  de- 
livery, but  is  sometimes  to  be  construed  with  reference  to  the 
date  of  final  completion.* 

In  a  contract  of  sale,  the  buyer  cannot  profit  by  the  seller's 
negligence  where  he  himself  is  equally  at  fault,  or  more 
culpable.* 

§  592.  Action  not  always  based  on  Contract  of  Sale.  —  The 
buyer's  remedies  do  not  always  relate  strictly  to  the  sale ; 
but  in  some  instances  are  properly  based  on  subsequent  trans- 
actions to  which  the  sale  was  mere  matter  of  inducement.* 

1  See  Story  Sales,  §  450 ;  supra,  ery  under  a  contract.    Schoul.  Bailm. 

§  408.  §§  582-584 ;  Parsons  and  other  gen- 

"  Merrimack  Man.  Co.  v.  Quintard,  eral  writers  on  Contracts  ;  Sedgwick 

107  Mass.  127.  on  Damages. 

'  See  Bergheim  v.  Blaenavon  Iron         *  Woods  v.  Roochi,  32  La.  Ann. 

Co.,  L.  R.  10  Q.  B.  319 ;  Merrimack  210.     This  principle  is  illustrated  in 

Man.  Co.  v.  Quintard,  107  Mass.  127.  c.  5,  supra,  as  to  conditions  concur- 

The  doctrines  discussed  in  this  chap-  rent  and  precedent, 
ter  are  largely  applicable  to  carriers         ^  See  Drysdall  v.  Smith,  44  Mich, 

and  others,  as  well  as  to  selling  par-  119. 
ties,  when  at  default  in  making  deliv- 
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CHAPTER  XVI. 

SALES  INVOLVING  EEROK   AND  FRAUD. 

§  593.  Special  Causes  of  Avoidance ;  Error,  Fraud,  Illegality, 
Mutual  Rescission.  —  Having  gone  over  the  general  ground  of 
Private  Sales  of  Personal  Property,  showing  what  are  the  - 
constituent  parts  of  such  contracts,  how  they  are  execijted, 
how  far  a  compliance  with  the  Statute  of  Frauds  is  indispen- 
sable to  their  proper  enforcement,  and  the  respective  reme- 
dies of  seller  and  buyer  for  non-performance  according  to  the 
mutual  intent,  we  come,  at  length,  to  consider  those  special 
causes  of  avoidance  which  are  embraced  under  the  respective 
heads  of,  I.  Error ;  II.  Fraud ;  III.  Illegality ;  and  IV. 
Mutual  Rescission.  The  doctrines  here  applied  are  those  of 
contracts  in  general,  with  such  modifications  as  the  peculiar 
contract  of  sale  requires.  Of  the  first  two  causes  in  the 
present  chapter,  and  the  remaining  two  in  our  next. 

§  594.  Avoidance  by  Reason  of  Error  or  Mistake.  —  I.  Avoid- 
ance by  reason  of  error.  Error  or  mistake  is,  in  legal  phrase, 
an  unintentional  deviation  from  the  truth,  as  distinguished 
fronj.  fraud ;  and  this  innocence  of  purpose,  carried  into  a 
sale  contract,  justifies  the  law  in  permitting  the  contract  to 
be  avoided  where  the  one  innocent  party  may  be  left  in  as 
advantageous  a  position  as  the  other. 

§  595.  The  Same  Subject ;  Error  should  be  Substantial.  — 
But,  in  order  that  a  remedy  so  exhaustive  may  be  successfully 
invoked,  it  is,  first  of  all,  indispensable  that  the  mistake 
should  be  a  substantial  one,  or  going  to  a  fundamental  point. 
If  the  two  parties  ho'nestly  misunderstood  one  another  as  to 
the  subject-matter  or  the  price,  the  error  is  fundamental  and 
material.  Thus,  where  an  annuity  is  sold  dependent  on  a 
life  which  has  already  ceased  without  either  party's  being 
aware  of  it,  this  is  cause  of  avoidance  ;  ^  so  is  the  sale  of  a 
1  Strickland  v.  Turner,  7  Ex.  208. 
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claim  upon  a  party  whicli  has  already  been  paid  off ;  ^  or  of 
a  vessel  already  sunk  at  sea.^  This  holds  true  in  every  case 
where  there  is  a  common  mistake  as  to  the  existence  of  the 
thing  to  be  sold,  and  it  does  not,  in  fact,  exist.*  So  may 
the  mistake  be  as  to  quantity,  if  the  price  depended  upon 
the  quantity:  for  there  is  a  distinct  failure  of  consideration; 
as,  for  instance,  where  a  bar  of  silver  is  sold  by  weight,  as 
reckoned  by  the  assayer,  and  the  assayer  proves  to  have 
weighed  inaccurately,  so  that  there  was  much  less  silver  in 
the  bar  than  the  price  went  upon.*  So  may  the  mistake  be 
one  of  kind  :  as  in  a  sale  by  description,  where  an  article  of 
a  certain  kind  is  requested,  and  that  of  another  kind  sent ; 
kind,  or  matters  of  essential  description  or  condition  prece- 
dent under  a  contract  requiring  distinction  from  collateral 
description  or  matters  of  mere  quality.*  So  a  mistake  may 
arise,  fatal  to  a  sale,  where  the  one  party  reasonably  meant 
the  transfer  of  an  article  as  a  sale,  whUe  the  other  as  reason- 
ably considered  it  a  loan  or  a  gift.®  A  mutual  mistake  as  to 
price  is  a  mistake  of  substance ;  though,  manifestly,  it  is 
the  seller  who  is  injured  by  supposing  a  larger  price,  and  the 
buyer  by  supposing  a  smaller  one.'^  And  mistake  as  to  the 
genuineness  of  a  thing  —  as  where  a  negotiable  instrument  is 
sold,  purporting  to  have  signatures  which  turn  out  false,  or 
professing  to  be  in  kind  what  it  is  not,  and  even  as,  it  is  held, 
where  accommodation  notes  are  sold  for  business  notes  *  — 
goes  to  the  substance;  for  the  consideration  fails. ^  Any  fail- 
ure of  the  buyer's  title  amounting  to  a  failure  of  consideration 
may  furthermore  be  regarded  as  a  matter  of  substance,  sub- 
ject to  the  limitations  which  we  have  elsewhere  pointed  out.^" 

1  Allen  V.  Hammond,  11  Pet.  63.  «  Story  Sales,  §  150. 

2  Thomas  ».  Knowles,  128  Mass.  '  Story  Sale's,  §  153. 

22.    And  see  §  207.  « "Webb  v.  Odell,  49  N.  T.  583. 

»  See  Ketohum  v.  Bank  of  Com-  »  BurcMeld  v.  Moore,  3  E.  &  B. 

merce,  19  N.  Y.  502 ;  Story  Sales,  683 ;  "Westropp  v.  Solomon,  8  C.  B. 

§  149 ;  Benj.  Sales,  bk.  3,  c.  1.  845 ;  Story  Sales,  §  148 ;  supra,  §§  318, 

1  Cox  V.  Prentice,  3  M.  &  S.  244.  319. 
And  see  Scott  v.  Warner,  2  Lans.  49 ;  i"  Eichholz  v.  Banister,  17  C.  B. 

supra,  §§  218,  219,  380.  n.  s.  708 ;  supra,  §  375. 

«  Supra,   §§  319,   344.    And  see 
Morse  v.  Brackett,  98  Mass.  206. 

658 


CHAP.  XVI.]     SALES  INVOLVIKG  ERROR  AND  FRAUD.     §  596 

But  where  a  mistake  occurs  merely  as  to  the  quality  of 
the  article  sold,  this  is  not  so  essential  as  to  vitiate  the  sale  ; 
and  it  follows,  from  our  previous  chapters,  that  there  must 
have  been  a  warranty  of  quality  on  the  seller's  part,  or  act- 
ual fraud,  to  enable  the  buyer  to  resist  successfully.^  In 
the  absence  of  warranty,  it  is  said  a  buyer  cannot  escape 
from  the  obligation  of  his  contract  solely  because  he  is  dis- 
appointed in  the  quality  of  the  article.^  So,  too,  the  brand 
on  the  exterior  of  barrels  of  flour  is  said  not  to  be  of  the  sub- 
stance of  the  contract,  where  purchase  was  made  of  a  cargo 
of  flouy  ;  though  we  apprehend  there  may  be  cases  where 
the  brand  goes  to  the  substance,  establishing  the  genuineness 
of  the  thing,  and  not  merely  its  quality.^  We  must  not 
forget,  that,  for  mere  breach  of  warranty,  the  law  furnishes 
its  own  remedies,  irrespective  of  mistake ;  and  that  there 
can  be,  in  legal  contemplation,  no  failure  of  consideration 
where  the  party  gets  the  thing  he  really  intended  to  buy, 
even  though  it  should  turn  out  worthless  in  point  of  fact.* 
Nor  should  we  lose  sight  of  the  fact  that  sales  are  often 
mutually  intended  to  transfer  what  is  of  speculative  worth 
in  title  or  quality.^ 

§  596.  Mistake  as  to  the  Party  dealt  with.  —  A  mistake  as 
to  the  party  with  whom  the  bargain  is  made  may  be  substan- 
tial under  some  circumstances,  and  under  others  quite  imma- 
terial. Where  one  sells  out  his  business,  and  his  successor 
deals  with  one  of  the  old  customers,  who  makes  a  purchase 
in  the  store,  meaning  that  it  shall  go  on  account  to  offset  a 
credit  of  his  own  against  the  predecessor,  and  supposing, 
with  good  reason,  that  he  is  dealing  with  that  predecessor, 

1  See  Story  Sales,  §  156  ;  supra,  Wheat  v.  Cross,  31  Md.  99 ;  Coolidge 
§  343.  V.  Brigham,  1  Met.  547  ;  Benj.  Sales, 

2  See  Wheat  v.  Cross,  31  Md.  99.       bk.  3,  c.  1 ;  Bryant  v.  Pember,  45  Vt. 
=  Supra,  §  351.    And  see  2  Story     487. 

Eq.  Jur.  §  718;  Paton  v.  Rogers,  1  'See   Begbie    v.  Phosphate  Co., 

Ves.  &  B.  351 ;  Lyon  v.  Bertram,  20  L,  E.  10  Q.  B.  491 ;  1  Q.  B.  D.  674 ; 

How.  149.    Cf.  Gardner  v.  Lane,  9  96  Penn.  St.  106,  as  to  speculations 

Allen,  492.  in  patent  rights.    And  cf.  124  Mass. 

*  See  Lamert  v.  Heath,  15  M.  &  556,  as  to  the  invalidity  of  the  sale 

W.  487  ;  Sully  v.  Frean,  10  Ex.  535 ;  of  a  void  patent. 
Clarke  v.  Dickson,  E.  B.  &  E.  148  ; 
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not  having  learned  that  he  had  sold  out,  this  customer  may, 
upon  learniug  his  mistake,  avoid  or  refuse  to  perform  the 
bargain ;  and  this  because  it  was  an  important  element  of  the 
consideration  that  the  purchase  should  go  towards  an  adjust- 
ipent  of  accounts,  instead  of  rendering  him  liable  for  the  full 
price.  ^  Some  cases  have  gone  even  further,  on  the  sugges- 
tion that  a  party  has  a  right  to  select  and  determine  with 
whom  he  will  contract,  and  cannot  have  another  person 
thrust  upon  him  without  his  consent.^  But  where  such 
purchaser  had  blinded  himself  against  plain  evidence  that 
the  party  he  dealt  with  was  a  stranger  and  successor,  and 
not  the  predecessor,  he  cannot  set  up  such  mistake  of  par- 
ties in  his  own  defence,  for  he  is  at  fault ;  and  so,  too,  if 
he  goes  on  with  the  contract  after  once  learning  his 
error. 

In  ordinary  cases,  there  can  be  no  good  reason  why  one 
party  should  not  be  held  to  his  contract  if  the  other  honestly 
acts  up  to  his  part,  whether  he  be  this  or  that  person ;  though 
a  seller  whose  price  is  unpaid  is,  of  course,  safer  in  dealing 
with  a  customer  of  good,  than  one  of  uncertain,  standing ; 
and  a  buyer,  on  the  other  hand,  under  a  sale  contract  which 
still  ]^equires  delivery,  or  may  be  reopened  for  breach  of  war- 
ranty or  special  stipulations,  finds  the  personal  status  of  the 
seller  a  matter  of  moment.^  On  the  whole,  the  common  sense 
of  the  intended  contract  is  to  be  well  weighed  when  parties 
are  found  in  this  plight ;  and  the  case  must  be  quite  excep- 
tional where  the  mistake  as  to  parties  is  mutual,  and  where 

1  Boulton  V.  Jones,  2    H.   &  N.  a  rule  in  the  seller's  favor,  where  he 

564.  supposed  the  buyer  was  agent  for 

"  See  Boston  Ice  Co.  v.  Potter,  123  another,  while  the  buyer  did  nothing 

Mass.  28,  where  A.  had  ceased  to  buy  to  mislead  him,  and  the  sale  was 

of  B.  on  account  of  dissatisfaction  made  under  no  such  mutual  reserva- 

with  him,  and  bought  of  C.  instead,  lion.     Here  it  was  incumbent  on  the 

and  B.  afterwards  bought  out  C.'a  seller  to  inform  the  buyer  that  he 

business  and  supplied  A.  without  af-  would  sell  to  him  only  as  agent  for 

fording  A.  knowledge  of  the  trans-  such  party. 

fer ;  it  was  held  that  there  was  no         ^  See  Boulton  v.  Jones,  2  H.  &  N, 

privity  between  A.  and  B.,  and  that  564 ;   Mudge  v.  Oliver,  1   Allen,  74. 

B.  could  not  sue  for  the  price.     But  And  see  Benj.  Sales,  bk.  3,  c.  1,  com- 

cf.  Stoddard  v.  Ham,  129  Mass.  383,  mentingupon  Boulton  v.  Jones,  ib. 
where  the  court  refused  to  apply  such 
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the  one  was  not  at  fault  by  being  too  careless,  or  tbe  other 
by  playing  the  impostor.^ 

§597.  General  Rule  as  to  Mistake.  —  In  fine,  as  Judge 
Blackburn  observes  in  a  late  case  :  "  Where  there  has  been  an 
innocent  misrepresentation  or  misapprehension,  it  does  not 
authorize  a  rescission,  unless  it  is  such  as  to  show  that  there 
is  a  complete  difference  in  substance  between  what  was  sup- 
posed to  be  and  what  was  taken,  so  as  to  constitute  a  failure 
of  consideration."  And  he  adds:  "As  we  apprehend,  the 
principle  in  our  law  is  the  same  as  that  of  the  civil  law  ;  and 
the  difficulty  in  every  case  is,  to  determine  whether  the  mis- 
take or  misapprehension  is  as  to  the  substance  of  the  whole 
consideration,  going  as  it  were  to  the  root  of  the  matter,  or 
only  to  some  point,  even  though  a  material  point,  an  error  as 
to  which  does  not  affect  the  substance  of  the  whole  considera- 
tion. "^ 

§  598.  Rules  of  Construction ;  Mutual  and  One-sided  Mistakes. 
—  A  contract  will  be  construed  according  to  its  reasonable 
intent ;  and  hence,  if  the  bargain  be  honest  and  clear,  and 
honestly  and  clearly  understood  by  one  party,  the  other  party 
will  not  be  suffered  to  deprive  him  of  the  advantages  thereof 
on  any  allegation  of  his  own  mistake*  Thus,  if  there  be  a 
yacht,  "  The  Dauntless,"  which  the  owner  meant  to  sell,  and, 
moreover,  agreed  to  sell,  the  buyer  cannot  back  out  from  the 
contract  on  the  plea  that  he  had  a  different  yacht  in  his  mind ; 
and  this  because  the  seller's  position  is  sound,  while  the 
buyer's  is  unsound,  inasmuch  as  his  excuse,  even  though 
ingenuous,  admits  carelessness  ;  and  of  two  innocent  parties, 
the  careless  one  must  suffer.  But,  on  the  other  hand,  had 
there  been  two  yachts  named  "The  Dauntless,"  either  of 
which  might,  consistently  with  the  contract,  have  been  the 
yacht  stipulated  for,  the  seller's  intention  to  sell  the  one,  and 
the  buyer's. to  purchase  the  other,  would  render  the  mutual 
mistake  sufficient  for  breaking  up  the  contract.^     Contrast 

1  See  §  610 ;  Lindsay  v.  Cundy,  3  ^  See  Raffles  v.  Wichelhaus,  2  H. 
App.  Cas.  459.  &  C.  906  ;  Alexander  v.  Worman,  6 

2  Kennedy  v.  Panama  Mail  Co.,  L.  H.  &  N.  100  ;  Benj.  Sales,  bk.  3,  c.  1 ; 
K.  2  Q.  B.  580.  And  see  opinion  in  Kennedy  v.  Panama  Mail  Co.,  L.  B. 
Wheat  V.  Cross,  31  Md.  99.  2  Q.  B.  580. 
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with  this  an  honest  mistake  caused  by  the  seller's  own  care- 
lessness. A  case  in  point  is  that  of  a  deaf  man  who  came  to 
offer  a  bid  at  auction,  relying  upon  the  advertised  particulars 
of  sale  ;  and  whom  the  court  relieved  from  the  bargain  upon 
a  bid  made  by  him  in  entire  ignorance  of  the  fact  that  the 
auctioneer,  by  mere  oral  statement  upon  opening  the  sale, 
announced  a  substantial  change  from  those  advertised  partic- 
ulars ;  which  circumstance,  had  he  been  aware  of  it,  would 
have  prevented  him  from  bidding. ^  The  fault  in  this  case 
was  that  of  the  seller  or  auctioneer  ;  and  so  the  court  obvi- 
ously regarded  it. 

There  may  be,  then,  not  only  a  mutual  or  two-sided  mis- 
take, but  a  mistake  on  one  side  only ;  in  which  latter  case 
we  are  to  ask  where  the  blame  lay,  and  slip  the  burden  along 
towards  the  side  of  him  who  was  at  fault ;  regarding  the 
possible  carelessness  of  the  party  pleading  mistake,  and  the 
possible  careless  or  unfair  conduct  of  the  other  party  induc- 
ing the  contract ;  and  keeping  sight  of  the  interpretation 
which  should  rationally  be  put  upon  the  contract  itself  as 
justifying  or  not  the  misconstruction  in  the  case.^ 

Where  a  party  purchased  at  an  administrator's  sale  a 
"  driU  machine,"  in  which,  unknown  to  all  parties  at  the  time, 
were  secreted  by  the  decedent  money  and  other  valuables,  it 
was  held  that  the  sale  carried  only  the  machine,  and  not  the 
money  and  valuables  besides. ^  In  such  instances,  the  reason- 
able intent  of  the  sale  contract  is  decisive  of  the  controversy. 

§  599.  The  Same  Subject. — It  is  the  oft-repeated  maxim  of 
the  courts,  that  ignorance  of  the  law,  as  contrasted  with  mis- 
take of  facts,  excuses  no  one ;  a  phrase  of  dubious  import, 
but  which  seems  to  exclude  the  plea  of  misunderstanding  the 
ordinary  law  of  one's  country  upon  the  matter  at  issue,  yet 
leaving  the  door  open  for  rectifying  mistakes  as  to  an  indi- 
vidual's right  of  ownership.*  Ignorance  and  mistake  are  not 
S3aionymous  words ;  and,  even  where  one's  mistake  of  law 

1  Torrance  v.  Bolton,  L.  E.  14  Eq.  '  Huthmacher  v.  Harris,  38  Penn. 
124 ;  L.  R.  8  Ch.  118.  St.  491  ;  Story  Sales,  §  151. 

2  See  Doggett  b.  Emerson,  3  Story,  *  Story  Eq.  Jur.  §§  121-125  ;  Benj. 
733.  Sales,  bk.  3,  c.  1 ;  Wake  v.  Harrop, 
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has  wrought  in  great  measure  the  failure  of  consideration, 
there  might  be  found  to  concur  a  mistake  of  facts  sufficient 
to  justify  a  rescission  of  the  contract.^ 

One  party  may  lead  another  into  error  by  his  own  errone- 
ous affirmation  as  to  a  material  fact ;  and  this  is  ground  for 
setting  the  contract  aside  at  the  instance  of  the  injured  party, 
though  the  misstatement  be  innocently  made.^  The  effect  of 
an  innocent  misrepresentation  on  either  side  usually  leaves 
the  injured  party  to  his  remedy  in  damages  as  for  breach  of 
warranty  or  other  contract ;  though  the  party  unintentionally 
causing  the  injury  is  not  liable  in  tort,  not  having  committed 
a  wrong. ^ 

§  600.  Effect  of  Mistake  upon  a  Sale.  —  Now  as  ta  the 
effect  of  mistake  upon  a  sale.  It  might  be  said,  that  in  cases 
of  mutual  mistake,  going  to  the  substance  of  the  contract, 
there  was  no  contract  at  all ;  but  where  execution  has  fol- 
lowed in  ignorance  of  the  mistake,  as  where  the  buyer  has 
paid  a  price,  or  the  seller  has  handed  a  thing  over,  the  prac- 
tical question  is  one  of  rescission  or  avoidance,  of  putting 
parties  back  again  to  their  former  posture.  If  nothing  has 
been  done  on  either  side  under  the  contract,  and  the  mistake 
is  seasonably  discovered,  the  simpler  course  is  to  refuse  per- 
formance, and  the  contract  will  not  be  enforced.*  But  if  an 
innocent  party  has  pursued  the  contract,  and  suffered  some 
loss  or  injury  in  consequence,  the  law  must  do  more.  Thus, 
in  the  sale  of  the  annuity  (above  referred  to)  upon  the  life 
of  the  party  already  deceased,  the  buyer  had  paid  his  money  : 
the  court,  therefore,  permitted  him  to  recover  it  again.  And 
here  could  be  nothing,  unless  perhaps  some  instrument  in 
writing,  to  be  given  up  to  the  seller.^     But,  in  the  bar  of 

6  H.   &  N.  768 ;  Cooper  v.  Phibbs,  26.    But  as  to  intentional  misrepre- 

li.  E.  2H.  L.  148-170,  per  Lord  West-  sentation  or  fraud,  see  infra.    And 

bury ;  Story  Sales,  §  157.    See  Lord  see  Hanson  v.  Edgerly,  29  N.  H.  343  ; 

Chelmsford  in  L.  R.  6  H.  L.  234,  as  King  v.  Eagle  Mills,  10  Allen,  551. 
to  this  ignorance  of  "  law."   Inequity  ^  See  Benj.  Sales,  bk.  3,  pt.  2,  c.  2, 

courts  the  line  is  drawn  less  sharply  §  3 ;  Kennedy  v.  Panama  Mail  Co., 

than  under  the  common  law,  between  L.  E.  2  Q.  B.  580. 
mistakes  of  law  and  mistakes  of  fact.  *  See  Torrance  v.  Bolton,  L.  E.  8 

1  lb.  Ch.  118. 

2  See  Smith  v.  Eichards,  13  Pet.  ^  Strickland  v.  Turner,  7  Ex.  208. 
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silver  case,  the  seller  had  parted  with  a  valuable  thing ;  and 
hence  the  remedy  applied  was,  not  only  that  the  buyer  should 
recover  his  price,  but  that  the  seller  should  have  back  his  bar 
of  silver.^  The  rule  is,  as  to  two  innocent  parties  who  have 
performed  acts  under  a  mutual  misunderstanding,  that  the 
court  will  allow  either  to  turn  back  if  he  can  take  the  other 
back  with  him  ;  in  other  words,  the  one  party  may  unravel 
the  contract,  if  he  can  put  the  other  in  statu  quo.  Therefore 
the  buyer  of  a  chattel  who  would,  rescind  the  sale  on  this 
ground,  and  get  back  his  price,  must  restore  the  chattel  to 
the  seller,  unless  he  can  show  that  it  is  of  no  intrinsic  value, 
and  its  loss  no  injury  to  that  party.^  Even  where  one  has 
taken  a  forged  or  false  note,  or  other  security,  and  claims  to 
be  reimbursed  for  what  the  other  innocent  party  received 
from  him  as  its  price,  there  are  good  reasons  why  he  should 
be  asked  to  give  back  the  chattel,  notwithstanding  it  may  be 
worthless  per  se;  for  it  is  certainly  an  injury  to  the  other 
party  for  him  to  retain  it.'  But  the  situation  being  a  delicate 
one,  it  has,  for  public  and  private  reasons,  been  in  some  in- 
stances permitted  the  buyer  to  produce  the  note,  and  offer  to 
return  it  at  the  time  of  trial.  Nor  is  this  practically  a  denial 
of  the  honest  seller's  right  to  be  placed  in  statu  quo.^ 

Restitutio  in  integrum  is,  then,  the  condition  upon  which 
the  law  relieves  one  mistaken  party,  where  the  other  was 
free  of  blame  equally  with  himself ;  and,  if  this  be  impossible, 
the  contract  will  not  be  rescinded  upon  any  such  ground  as 
mere  error. ^  But  circumstances  may  possibly  exist  where 
restitution  would  not  be  required.^ 

§  601.  Rule  of  Restitution  applied.  —  If  the  articles  sold  be 
under  an  entire  contract,  the  buyer  camiot  insist  upon  the 
validity  of  the  sale  as  to  one  portion,  and  set  up  the  right  to 

1  Cox  V.  Prentice,  3  M.  &  S.  344.  «  Coolidge  v.  Brigham,  1  Met.  547  ; 

2  Clarke  v.  Dickson,  E.  B.  &  B.  Cook  v.  Gilman,  34  N.  H.  556.  Cf. 
148  ;  Blackburn  ■».  Smith,  2  Ex.  783 ;     §  605,  and  cases  cited. 

Dorr  V.  Fisher,  1  Cush.  271 ;  Smith         *  Hoopes  v.  Strasburger,  37  Md. 

V.  Smith,  30  Vt.  139  ;   Lyon  v.  Bar-  390. 

tram,  20  How.  149  ;   4  Mass.  502 ;  ^  gee  Benj.  Sales,  bk.  3,  c.  1.     See 

Baboock  v.  Case,  61  Penn.  St.  427.  cases  post,  under  Fraud. 
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rescind  for  mistake  as  to  another  portion ;  but  he  must  return 
the  whole,  or  none  at  all.  After  so  enjoying  the  considera- 
tion in  part  that  entire  restitution  has  become  impossible, 
the  party  must  seek  some  other  remedy  for  his  recompense.^ 

Where  goods  are  forwarded,  through  the  seller's  mistake, 
to  a  party  who  had  not  purchased  them,  the  latter  will 
probably  be  justified  in  sending  them  back  through  a  trust- 
worthy person,  or  otherwise  acting  in  a  reasonable  manner : 
but  he  has  no  right  to  transfer  the  goods  to  another,  —  not 
even  to  the  broker  who  was  supposed  to  have  negotiated  the 
sale,  for  the  manifest  purpose  of  having  such  party  keep  the 
goods  on  his  own  account  with  the  seller  instead  of  returning 
them;  and  if  by  means  of  such  transfer  the  seller  is  de- 
frauded, as  by  the  broker's  absconding,  the  party  first  re- 
ceiving them  is  responsible  to  the  seller.^  So,  if  A.  purchase 
goods  of  B.,  and  C,  without  B.'s  knowledge  or  consent, 
delivers  his  own  goods  to  A.,  as  in  fulfilment  of  the  contract 
between  A.  and  B.,  there  is  no  relation  of  buyer  and  seller 
between  A.  and  C. ;  but  the  duty  of  A.,  on  ascertaining  the 
mistake,  is  to  return  the  goods,  and  not  to  sell  them  over  or 
use  them.^ 

§  602.  Avoidance  by  Reason  of  Fraud ;  Fraud  in  General. 
—  II.  Avoidance  by  reason  of  fraud.  Fraud  differs  from 
mistake,  as  a  ground  of  avoidance,  in  relying  upon  miscon- 
duct on  the  other  side,  rather  than  upon  one's  own  innocent 
error,  as  the  leading  motive  for  setting  the  transaction  aside. 
The  error  of  the  suffering  party  in  a  case  of  mistake  borrows, 
strictly  speaking,  no  assumption  of  wilfulness  from  the  con- 
duct of  the  opposite  party :  but,  if  the  opponent's  good  faith 
be  seriously  impugned,  the  suffering  party  must  still  have 
made  his  error,  and  innocently  too,  and  such  bad  faith  must 
have  induced  it,  and  caused  him  an  injury ;  and  this  latter 
case  is  one  of  fraud.     Misrepresentation,  wrongful  conceal- 

1  Giles  V.  Edwards,  7  T.  R.  181  ;  =  Hiort  v.  Bott,  L.  R.  9  Ex.  86. 

Harnor  v.  Groves,  15  C.  B.  667 ;  De-  "  Randolph  Iron  Co.  v.  Elliott,  .34 

vaux  V.  Connolly,  8  C.  B.  640  ;  Morse  N.  J.  L.  184.    See  post,  as  to  resois- 

V.  Brackett,   98  Mass.    205  ;    Benj.  sion  for  fraud. 
Sales,  bk.  3,  c.  1 ;  Story  Sales,  §  152  ; 
Lyon  V.  Bertram,  20  How.  149. 
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ment,  imposition,  the  abuse  of  confidence,  and  employment 
of  force,  are  among  the  leading  causes  which  justify  the  in- 
terference of  the  courts  for  fraud:  the  one  party  must  do 
wrong  intentionally,  and  the  other  act  because  of  such 
wrong ;  and  it  is  said  that  the  modes  of  fraud  are  infinite, 
so  that  courts  are  indisposed  to  lay  down  any  definition  of 
the  word.^  But  actual  fraud  should  in  general  be  the  ground 
of  redress  here,  and  not  merely  a  constructive  fraud.  ^ 

Fraud  is  good  cause  for  the  non-enforcement  or  avoidance 
of  a  contract  at  the  instance  of  the  innocent  party  who  is 
thereby  injured ;  and,  following  the  general  rules  applicable 
to  the  subject,  we  find  in  a  sale  that  the  fraud  to  be  remedied 
is  (1st)  that  of  the  seller  on  the  buyer,  or  (2d)  that  of  the 
buyer  on  the  seller,  or  (3d)  that  of  both  buyer  and  seller 
upon  some  third  party. 

§  603.  Frau4  of  the  Seller  on  the  Buyer;  Caveat  Emptor 
applied.  —  (1st.)  The  fraud  of  the  seller  on  the  buyer.  The 
general  proposition  most  pertinent  to  this  instance  is,  that  a 
fraud  cannot  be  imputed  to  one  who  fails  to  inform  the  mis- 
taken person  of  that  which  he  was  under  no  obligation  to 
impart  to  him.  Why  this  should  be  well  borne  in  mind  ap- 
pears from  a  reference  to  the  rule  of  caveat  emptor,  which  so 
far  departs  from  the  dictates  of  a  rigid  morality  as  very 
plainly  to  put  upon  a  purchasing  party  the  necessity  of 
informing  himself  as  to  the  qualities  of  whatever  specific 
chattel  constitutes  the  subject-matter  of  purchase,  of  draw- 
ing no  inferences  from  outside  appearances,  from  the  price 
demanded  for  the  thing,  or  the  seller's  failure  to  point  out 
defects,  but  exercising  his  judgment  so  far  as  the  opportu- 
nity permits ;  and  if  he  desires  further  assurance,  to  ask  for 
a  warranty.^    Where  the  buyer  inspects  what  he  purchases, 

1  See  Story  Eq.  Jur.  §  186 ;  2  Pars.  "  Barnett  -v.  Speir,  93  Ga.  762  (a 

Contr.  5th  ed.  769;  Benj.  Sales,  bk.  horse  sale). 

3,  c.  2,  §  1 ;   Story  Sales,  §  158  et         »  Benj.  Sales,  bk.  3,  pt.  2,  c.  2,  §  1 

seq.    As  to  the  action  for  deceit  by  Smith  o.  Hughes,  L.  R.  6  Q.  B.  597 

the  party  who  has  been  defrauded,  Jackson  ».  Wetherel,  7  S.  &  R.  422 

see  Clarke  v.  Dickson,  E.  B.  &  E.  Gossler  v.  Eagle  Sugar  Refinery,  103 

148  ;  Queen  v.  Saddlers'  Co.,  10  H.  L.  Mass.  331.     This  rule  applies  to  in- 

Cas.  621  ;  post,  §  613.  corporeal  as  well  as  corporeal  per- 
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and  tlie  defect  is  apparent,  he  cannot  allege  fraud ;  ^  nor 
where  a  defect  was  not  known  to  be  such  by  the  seller,  from 
appearances,  and  no  concealment  in  order  to  deceive  was 
practised ;  ^  nor,  of  course,  where  the  buyer  takes  the  thing 
with  all  faults  ;  *  nor  where  it  appears,  that,  instead  of  trust- 
ing to  the  seller's  statements  on  the  point,  he  verified  by  his 
own  expert,  or  employed  his  own  agents,  and  consummated 
the  bargain  upon  their  report ;  *  nor  where  he  makes  his 
own  fair  examination  as  to  the  point,  and  relies  upon  his 
judgment ;  ®  nor,  in  general,  where  the  matter  was  open  to 
his  observation,  so  that,  by  exercising  ordinary  diligence 
and  prudence,  he  could  have  ascertained  the  defect.^  Mere 
statements  of  the  seller,  not  amounting  to  warranty,  ought 
not  to  be  confided  in;''  nor  the  usual  chaffering  talk  of  a 
bargain  which  involves  estimates  and  matters  of  opinion.* 
And,  in  general,  the  seller's  silence,  even  though  amounting 
to  a  passive  acquiescence  in  the  buyer's  self-deception  as  to 
the  quality  or  intrinsic  value  of  the  subject-matter  bargained 
for,  does  not  avoid  the  contract  for  fraud,  but  comes  within 
the  protection  of  caveat  emptor.^ 

§  604.    But  Caveat  Emptor   does   not  countenance   Fraud. — 

But  where  the  seller  is  guilty  of  wilful  misrepresentation  as 

^  to  material  points,  and  thereby  induces  a  party  to  purchase 

on  terms  that  would  otherwise  have  been  withheld,  and  so, 

too,  in  case  of  wrongful  concealment,  the  exercise  of  force, 


sonalty.     Renton  v.  Maryott,  21  N.  J.  tion  may  preclude  the  remedy.    Po- 

Eq.  123.  land  v.  Brownell,  131  Mass.  138. 

1  Morse  v.  Rathburn,  49  Mo.  91.  '  Manning  v.  Albee,  11  Allen,  522  ; 

2  Cogel  V.  Kniseley,  89  111.  598 ;  Walker  v.  Pue,   57  Md.    155.     We 
85  111.  16.  have  elsewhere  considered  the  dis- 

8  Pearce  v.  Blackwell,  12  Ire.  49.  tinctlon  between  misrepresentations 

*  Howell  V.  Biddleoorn,  62  Barb,  inducing  a  sale,  and  those  as  to  which 

131.  the  buyer  had  equal  opportunity,  or 

5  Pattison  v.  Jenkins,  33  Ind.  87 ;  which  did  not  induce  the  sale.     See 

Stephens  v.  Orman,  10  Fla.  9.  13  Wall.  379  ;  supra,  §  321. 

8  Brown  v.  Leach,  107  Mass.  364  ;  «  gee  Holbrook  v.  Connor,  60  Me. 

Rocchi  V.  Schwabacher,  33  La.  Ann.  578  ;  63  Me.  14  ;  131  Mass.  138 ;  120 

1364.    If  the  buyer  brings  an  action  111.  161. 

for  deceit  against  the  seller  for  false  '  Smith  v.  Hughes,  L.  R.  6  Q.  B. 

statements  as  to  value,  &c.,  a  neglect  579.    And  see  §  611. 
of  his  own  opportunities  for  ezaminar 
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and  fraudulent  conduct  generally,  caveat  emptor  does  not 
apply ;  and  the  sale  is  so  far  vitiated,  that  the  deceived 
party  may  disaffirm  it.^  The  buyer's  opportunity  to  be 
present,  and  examine  the  thing  for  himself  before  conclude 
ing  the  sale,  has  an  important  bearing  upon  the  issue  as  to 
whether  he  relied  upon  the  seller's  alleged  false  representa- 
tion.2  A  test  left  to  the  seller  and  fraudulently  applied  by 
him  vitiates  the  buyer's  option.^  Another  important  cir- 
cumstance is  the  character  of  the  thing,  as  one  whose  quali- 
ties may  be  well  known  to  the  seller,  but  must  be  taken  by 
any  buyer  on  trust ;  as  in  the  case  of  a  patented  article 
bought  of  an  expert  by  one  not  skilled  in  machines.*  Still 
another  is  the  resort  by  the  seller  to  some  trick  or  artifice 
for  the  purpose  of  checking  examination,  or  diverting  the 
buyer  from  the  line  of  inquiry  which  he  would  otherwise 
most  likely  have  pursued.^  There  are  even  circumstances 
under  which  a  seller's  concealment  of  facts  known  to  him 
becomes  fraudulent,  notwithstanding  he  says  nothing,-^ 
where  silence  carries  with  it  the  legal  consequences  of 
positive  misrepresentation  because  it  was  his  duty  to  speak 
out.  One  instance  is  that  of  selling  fodder  upon  which 
poison  has  been  spilled ;  *  another,  that  of  putting  out  a 
prospectus  or  advertisement  with  artful  concealments,  so  as 
to  give  a  false  impression ; '  another,  that  of  wilfully  hiding 
some  internal  defect  which  rendered  the  thing  worthless.* 
It  is  fraudulent  for  a  seller  to  expose  property  for  sale, 
knowing  that  there  are  incumbrances  upon  the  title,  and 
yet  concealing  such  incumbrances ;  ®  and  usage  of  trade  may 


1  Story  Sales,  §§  378-380 ;  Benj.  s  story  Sales,  §  381 ;  Smith  v. 
Sales,  bk.  3,  pt.  2,  c.  2,  §  1 ;  Regina  Hughes,  L.  K.  6  Q.  B.  597  ;  Roseman 
V.  Kenrick,  5  Q.  B.  49 ;  Paddock  v.  •».  Canovan,  43  Cal.  110.  See  also  99 
Strobridge,  29  Vt.  470 ;  Manning  v.  Mich.  326. 

Albee,  11  Allen,  522.     And  see  su-  «  French  v.  Vining,  102  Mass.  135. 

pra,  §§  343-366.  '  Oakes  v.  Turquand,  L.  R.  2  H.  L. 

2  Vandewalker  v.  Osmer,  65  Barb.  325. 

556  ;  Smith  v.  Richards,  13  Pet.  26 ;  8  Paddock  v.  Strobridge,  29  Vt. 

Bondurant  v.  Crawford,  22  Iowa,  40.  420 ;  Croyle  v.  Moses,  90  Penn.  St. 

8  86  Tex.  694.  250 ;  49  Vt.  297. 

*  Page  V.  Dickerson,  28  Wis.  694 ;  »  Story  Sales,  §  383  ;  Sweetman  «. 

Kendall  v.  Wilson,  41  Vt  567.  Prince,  62  Barb.  256. 
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sometimes  require  a  party  to  conform  by  disclosing  such  de- 
fects as  are  usually  made  known  to  customers  in  that  partic- 
ular calling. 1  Moreover,  a  buyer  has  a  right  to  trust  the 
seller  as  to  matters  not  within  his  own  knowledge ;  and  as 
any  seller  may  make  an  express  warranty,  so  is  he  held  to 
responsibility  for  his  false  statements  by  way  of  inducement, 
even  though  the  buyer  might  have  ascertained  the  falsehood 
by  inquiry. 2  Upon  the  whole,  the  courts  appear  to  have 
vacillated  considerably  in  their  decisions,  so  as  to  render 
many-  of  the  earlier  opinions  unsafe  as  statements  of  legal 
doctrine ;  ^  and  it  is^  after  all,  the  circumstances  of  a  par- 
ticular transaction  that  chiefly  determine  the  issue. 

§  605.  Buyer  must  have  been  deceived;  his  Avoidance  of 
the  Sale.  —  In  order  to  avoid  the  sale  on  the  ground  of  the 
seller's  false  representation,-  the  party  purchasing  must  have 
been  deceived  by  the  representation ;  and,  in  general,  it  must 
appear  that  the  buyer  trusted  to  the  inducement  which  proves 
fraudulent,  and  bought  on  the  strength  of  it.* 

Within  a  reasonable  time,  too,  after  discovering  the  fraud, 
the  buyer  must  act  upon  his  discovery ;  refusing  to  complete 
the  purchase  if  the  goods  are  not  yet  delivered;  otherwise 
returning  or  offering  to  return  them,  demanding,  if  they  are 
already  paid  for,  a  return   of  the  price. ^     But  where   the 

1  Horsfall  v.  Thomas,  1  H.  &  C.  90 ;  *  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
Jones  ».  Bowden,  4  Taunt.  847 ;  Story  897;  Benj.  Sales,  bk.  3,  pt.  2,  c.  1, 
Sales,  §  384  ;  Smith  «.  Hughes,  L.  R.  §  3 ;  Morse  v.  Rathburn,  49  Mo.  91. 
6  Q.  B.  597.           *  But  the  buyer's  right  to  rely  upon  the 

2  Bank  of  Woodland  v..  Hiatt,  58  seller's  false  statements  is  favored. 
Cal.  234 ;  56  Ala.  202  ;  12  Met.  549 ;  Redgrave  v.  Kurd,  20  Ch.  D.  1 ;  Col- 
Pennock  v.  Stygles,  54  Vt.  226  ;  supra,  lins  v.  Dennisoil,  12  Met.  549  ;  56 
§  329  ;  Redgrave  o.  Hurd,  20  Ch.  D.  Ala.  202. 

1 ;  per  curiam,  in  13  "Wall.  379.  ^  Gatling  v.  Nev^ell,  9  Ind.  572  ; 

As  to  a  seller's  fraud  in  sales  by  Story  Sales,  §  458  ;  Matteson  v.  Holt, 

sample,  see  supra,  §  364  et  seq.    And  45  Vt.  336  ;  Pence  v.  Langdon,  99 

as  to  fraud  in  respect  to  title,  see  U.  S.  578 ;  52  Vt.  382 ;  81  Ind.  350 ; 

supra,  §§  370,  378.  Hall  v.  FuUerton,  69  111.  448 ;  Voor- 

8  See  Bailey  v.  Walford,  9  Q.  B.  hees  v.  Earl,  2  Hill  (N.  Y.),  292; 

197,  per  Lord  Denman,  C.  J.  ;  Benj.  Benj.  Sales,  bk.  3,  c.  2,  §  3  ;  Mana- 

Sales,  bk.  3,  c.  2,  §  3.     A  preponder-  han  v.  Noyes,  52  N.  H.  232  ;  Garland, 

ance  of  evidence,  though  criminal  in  v.  Spencer,  46   Me.  528 ;  Collins  v. 

character,  establishes  fraud  in  a  sale.  Townsend,  58  Cal.  608. 
Bixby  V.  Carskaddon,  55  Iowa,  533. 
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goods  are  of  no  value  to  seller  or  buyer  (as  in  the  case  of 
counterfeit  bonds  or  worthless  stock),  the  buyer  is  relieved 
of  the  obligation  to  return ;  ^  and  so  where  the  proper  test 
necessary  to  show  the  fraud  destroyed  the  thing. ^  An  ac- 
ceptance of  goods  under  a  contract,  when  induced  by  the 
seller's  fraud,  leaves  the  buyer  still  at  liberty  to  rescind 
upon  discovering  the  fraud. ^  And  the  latest  decisions  rule 
quite  leniently  to  the  buyer,  in  dispensing  with  a  strict 
tender  and  formalities,  so  long  as  he  has  not  exercised  acts 
of  ownership  while  delaying,  and  so  far  as  the  informalities 
or  delay  are  set  up  by  the  defrauding  party  himself.*  Yet 
since  the  law  puts  the  party  to  his  option  to  reject  for  fraud, 
or  stand  to  the  contract,  a  defrauded  buyer,  who,  after  dis- 
covering the  fraud,  makes  no  objection,  but  deals  with  the 
article  as  his  own  or  keeps  it  unreasonably  long,  loses  the 
right  of  repudiating  the  sale ;  though,  in  affirmance  of 
the  contract,  he  may  still  sue  and  recover  damages.^    Nor 


1  lb.  ;  Brewster  v.  Burnett,  125 
Mass.  68  ;  Pence  v.  Langdon,  99  U.  S. 
578. 

2  Pacific  Guano  Co.  v.  Mullen,  66 
Ala.  582  ;  64  N.  C.  439. 

8  Dutchess  Co.  v.  Harding,  49  N.  Y. 
321. 

*  See  American  "Wine  Co.  i;.  Brasher, 
13  Fed.  R.  595, 603,  to  the  effect  that, 
where  the  contract  has  been  induced 
by  fraud,  it  is  not  necessary  that  the 
buyer  should  absolutely  tender  what 
he  has  received  ;  that  he  ought,  how- 
ever, to  give  notice  of  his  intention 
to  rescind  and  that  he  will  not  abide 
by  the  contract ;  that  he  ought  further 
to  be  in  a  situation,  upon  the  trial,  to 
put  the  other  party  in  the  situation 
in  which  he  was  at  the  time  of  the 
discovery  of  the  fraud.  That  the  con- 
tract is  partly  executed  at  the  time  of 
the  discovery  of  the  fraud  will  not 
in  itself  prevent  a  rescission,  unless 
it  may  be  that  it  has  gone  so  far  that 
the  subject-matter,  or  the  greater  part 
of  it,  has  disappeared.  And  see  Van 
Trott  V.  Wiese,  36  Wis.  439;  Hen- 
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drickson  v.  Hendrickson,  51  Iowa,  68 ; 
Potter  V.  Taggart,  54  Wis.  395.  In 
Pence  v.  Langdon,  99  XT.  S.  578,  a 
buyer  who  rescinded  his  contract  of 
purchase  of  stock  for  fraud  was  held 
not  bound  to  receive  the  stock  cer- 
tificate left  on  deposit  for  him,  and 
tender  it  to  the  seller  before  bringing 
his  action  for  the  purchase-money. 
"Acquiescence  and  waiver,"  says  Mr. 
Justice Swayne  (ib. 581),  "are always 
questions  of  fact.  '.  .  .  There  must 
be  knowledge  of  facts  which  will 
enable  the  party  to  take  effectual  ac- 
tion. .  .  .  When  fully  advised,  he 
must  decide  and  act  with  reasonable 
despatch.  He  cannot  rest  until  the 
rights  of  third  persons  are  involved 
and  the  situation  of  the  wrong-doer 
is  materially  changed.  Under  such 
circumstances  he  loses  the  right  to 
rescind,  and  must  seek  compensa- 
tion in  damages.  But  the  wrong-doer 
cannot  make  extreme  vigilance  and 
promptitude  conditions  of  rescission." 
5  Story  Sales,  §§  385,  458  ;  Clark 
V.  Neufville,  46  Ga.  261 ;  Clarke  v. 


CHAP.  XVI.]       SALES   INVOLVING   ERROR   AND   FRAUD.     §  606 

is  he  only  bound  to  rescind  for  fraud  at  the  earliest  practica- 
ble moment,  but  he  must  rescind  the  contract  altogether,  or 
not  at  all :  he  must  retain  neither  the  whole  nor  a  part  of 
the  consideration  received  under  an  entire  contract.  ^  For 
here,  as  in  general  cases  of  rescission,  it  is  incumbent  upon 
the  party  who  would  rescind,  to  place,  or  offer  to  place,  the 
other  party  in  statu  quo,  even  though  the  buyer  has  inno- 
cently consumed  the  property,  or  changed  its  condition 
while  ignorant  of  the  fraud.  His  inability  to  place  the 
seller  in  his  former  plight  is  held  a  sufficient  barrier  to 
rescission,  and  he  is  remitted  to  his  suit  in  damages ;  ^ 
though  it  is  held,  that,  if  the  goods  were  necessarily  de- 
stroyed in  discovering  the  fraud,  such  restitution  will  be 
dispensed  with ;  ^  and  in  some  instances  the  duty  of  placing 
in  statu  quo  is  satisfied  where  the  judgme;at  in  the  suit  will 
accomplish  this  result.*  The  election  to  rescind  or  not  to 
rescind,  once  made,  is  final  and  conclusive ;  and  upon  such 
election  should  be  the  pursuit  of  remedies.^ 

§  606.  He  may  sue  upon  the  Fraud,  or  claim  Damages  for 
Breach  of  Warranty.  —  It  should  be  borne  in  mind  that 
warranty  and  fraud  are  essentially  different;  that,  while 
warranty  is  founded  in  a  contract,  a  fraudulent  statement  is 
essentially  a  tort ;  and  that  a  transaction  cannot  amount  to 
warranty  and  tort  at  the  same  time.  Representations  in  a 
sale,  sufficient  of  themselves  to  constitute  a  warranty,  will 
not  be  deprived  of  that  character  by  the  fact  that  they  were 
falsely  and  fraudulently  made.®  It  follows  that  one  who 
alleges  fraud  in  a  complaint  cannot  at  the  trial   elect  to 

Dickson,  E.  B.  &  E.  148  ;  Matteson  Pacific  Guano  Co.  v.  Mullen,  66  Ala. 

V.  Holt,  45  Vt.  336  ;  c.  15,  supra.  582. 

1  Campbell  v.  Fleming,  1  Ad.  &  E.  <  AUerton  v.  AUerton,  50  N.  Y.  670. 
40 ;  Miner  v.  Bradley,  23  Pick.  457  ;  See  Whltcomb  v.  Denio,  52  Vt.  382. 
Willoughby  v.  Moulton,  47  N.  H.  205  ;  Whether  a  contract  is  rescinded  for 
Voorhees  ».  Earl,  2  Hill,  292 ;  Jun-  fraud  within  a  reasonable  time  is  a 
kins  V.  Simpson,  14  Me.  364.  mixed  question  of  law  and  fact,  and 

2  Gatling  o.  Newell,  and  other  cases  may  be  left  to  the  jury.    lb. 

supra  ;  Western  Bank  v.  Addie,  L.  K.  ^  See  Pence  v.  Langdon,  99  U.  S. 

1  H.  L.  Sc.  145 ;  Clarke  v.  Dickson,  578. 

E.  B.  &  E.  148.  «  Carter  v.  Abbott,  33  Iowa,  180  ; 

«  Smith  V.  Love,  64  N.  C.  489 ;  Rose  v.  Hurley,  39  Ind.  77. 
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prove  breach  of  warranty  merely,  nor  recoyer  damages  as 
for  assumpsit  when  the  suit  was  grounded  in  tort.^  And 
before  one  can  complain  of  fraud,  he  ought  to  show  some- 
thing done  or  said  or  concealed  intentionally  to  deceive  him 
in  the  transaction./^ 

But  the  buyer  may  elect  to  sue  in  tort  or  contract,  where 
either  remedy  would  be  justified  by  the  facts ;  and  iii  the 
practice  of  some  States,  a  count  for  false  representation 
may  be  joined  with  a  count  for  breach  of  warranty.^  The 
scienter  or  knowledge  of  the  material  fact,  which  in  actions 
upon  the  warranty  need  not  appear,  must,  in  actions  based 
on  fraud,  be  distinctly  shown ;  *  and,  for  fraudulent  repre- 
sentation, the  measure  of  damages  is,  in  general,  the  dif- 
ference between  the  actual  and  represented  value.^  What 
has  been  said  as  to  the  buyer's  remedies,  under  a  breach  of 
contract,  is  largely  applicable  to  suits  brought  in  the  present 
connection  :  and  the  buyer  has  been  permitted  to  bring  his 
cross-action  for  fraud  in  aflBrmance  of  the  sale,  and  recoup 
damages  when  the  seller  sues  for  his  price ;  ^  also  to  recover, 
in  a  suitable  case,  consequential  damages  on  the  principle 
laid  down  for  breach  of  contract.'^  Assumpsit  will  lie,  after 
rescission  of  a  contract  induced  by  fraud,  for  the  recovery 
of  the  purchase-money,  if  it  has  been  paid.^ 

The  damages  usually  recoverable  for  breach  of  warranty 
may  be  greatly  enhanced  in  case  fraud  is  set  up  and  proved. 

1  RosB  V.  Mather,  51  N.  Y.  108,  673  ;  Garland  v.  Spencer,  46  Me.  528. 
disapproving  Williamson  v.  Allison,  Bank  of  Woodland  v.  Hiatt,  58  Cal. 
2  East,  446.  234,  permits  tlie  defence  of  fraud  to 

2  Ward  V.  Hobbs,  3  Q.  B.  D.  150.  be  set  up  where  the  buyer  of  mining 
2  Lassiter  v.  Ward,  11  Ire.  448.  stock  proving  to  be  worthless  is  sued 
*  Clark  V.  Bamer,  2  Lans.  67 ;  Bar-     on  a  non-negotiable  note  given  for 

tholomew  v.  Bushnell,  20  Conn.  271 ;  the  price.    Where  sued  by  the  trustee 

Kingsbury  v.   Taylor,  29  Me.  508;  of  a  bankrupt  seller  for  the  price, 

Pike  V.   Fay,    101    Mass.    134.     But  the  buyer  may  set  off  a  claim  for 

where  the  action  in  case  is  brought,  unliquidated  damages  for  a  fraudu- 

such  averments  are  not  necessary,  lent  misrepresentation  inducing  him 

13  R.  I.  646  ;  46  Mich.  403.  to  purchase.    Jack  v.  Kipping,  9  Q. 

5  Durst  V.  Burton,  2  Lans.  137  ;  B.  D.  113. 
Stiles  V.  White,  11  Met.  356.  •'  Story  Sales,  §  458  ;   Hadley  v. 

"  Perley  v.  Balch,  23  Pick.  283 ;  Baxendale,  9  Ex.  341 ;  supra,  §  578. 
Weimer  u.  Clement,  37  Psnn.  St.  147  ;  «  Whitcomb  v.  Denio,  52  Vt.  382  ; 

Starr  Glass  Co.  v.  Morey,  108  Mass.  Wood  v.  Sheldon,  42  N.  J.  L.  421. 
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A  manufacturer  who  sells  to  one  for  his  own  use  an  article 
in  which  there  is  a  defect,  which  he  points  out,  is  not  liable 
for  injuries  resulting  therefrom,  unless  the  article  is  in  its 
nature  dangerous ;  ^  and  with  reference  to  articles  only  dan- 
gerous sub  modo,  and  to  parties  but  remotely  connected  with 
the  dealer,  negligence  or  wrongful  dealing  on  the  seller's 
part  should  not  be  hastily  affirmed,  with  its  disastrous  con- 
sequences.^ Otherwise  it  is  a  general  rule,  that  a  seller  may 
make  himself  liable  in  an  action  founded  on  tort  for  deceit 
or  negligence,  to  any  one,  be  it  buyer  or  third  party,  who, 
not  being  at  fault  himself,  is  injured  by  a  dangerous  or  nox- 
ious article  which  is  sold  without  notice  of  its  dangerous 
properties ;  and  this  rule,  which  covers  all  injuries  which 
may  reasonably  be  contemplated  as  likely  to  result  from 
such  sale,  has  been  applied  in  numerous  instances  to  the 
relief  of  those  injured  by  the  sale  of  guns,  poisons,  com- 
pounds of  dangerous  ingredients,  and  the  like,  where  the 
seller  has,  by  direct  falsehood  or  culpable  suppression  of 
facts  which  should  have  been  made  known,  endangered 
the  buyer  or  others  in  life,  limb,  or  property. ^ 

§  607.  Buyer's  Avoidance  ^vhere  Fraudulent  Sale  is  by 
Agent,  etc.  —  Where  the  buyer  is  defrauded  by  the  seller's 
agent,  he  may  rescind  the  contract  if  he  can  put  the  princi- 
pal party  in  statu  quo;  but  his  right  to  sue  the  principal  for 
deceit  or  other  tort  must  depend,  according  to  the  latest  Eng- 
lish cases,  upon  the  latter's  intent  to  participate  in  the  injury. 
Against  the  guilty  agent  personally  such  action  may  be 
brought,  but  not  against  an  innocent  principal.  Thus,  in  a 
sale  of  stock  made  through  the  fraud  of  corporation  officers, 

1  Loop  V.  Litchfield,  42  N.  T.  351.     Downer  Kerosene  Oil  Co.,  104  Mass. 

2  lb. ;  Davidson  v.  Nichols,  11  64;  French  v.  Vining,  102  Mass.  132; 
Allen,  514.  Marsh  v.  Webber,  16  Minn.  418. 

8  See  Langridge  v.  Levy,  2  M.  &  See  for  the  latest  exposition   of 

■W.  519  (discredited  in  11  Q.  B.  D.  the  English  rule,  Peek  v.   Gurney, 

503)  ;   4  M.   &  W.  389 ;   George  v.  L.  R.  6  H.  L.  377,  412,  and  which 

Skivington,  L.  R.  5  Ex.  1  (which  is  holds  that  the  false  representation 

approved  in  11  Q.  B.  D.  503,  revers-  should  be  made  with  the  intent  that 

ing  9  Q.  B.  D.  302)  ;  Benj.  Sales,  bk.  it  should  be  acted  on.    And  see  11 

3,  pt.  2,  0.  2,  §  1 ;  Thomas  v.  Win-  Q.  B.  D.  503. 
Chester,  2  Seld.  397  ;   Wellington  v. 
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it  has  been  held  that  the  defrauded  buyer  may  refuse  to  per- 
form, or  may  have  his  contract  rescinded,  the  fraud  of  the 
agents  being  so  far  treated  as  the  fraud  of  the  principal; 
but  that  the  corporation,  if  innocent,  cannot  be  sued  in 
damages  for  the  deceit.  ^  Now,  as  heavy  damages  may 
often  be  awarded  for  breach  of  a  contract,  by  way  of  con- 
sequential injuries,^  this  distinction  does  not  always  appear 
easy  of  practical  enforcement.  The  principal,  who  has  not 
authorized  or  participated  in  the  wrong,  may  doubtless  put 
himself  right  by  rescinding  when  he  discovers  the  fraud  of 
his  agent,  and  making  prompt  restitution ;  nor,  by  adopting 
the  contract,  would  he  ordinarily  mean  to  adopt  such  fraudu- 
lent words  or  acts  of  the  agent  as  he  was  unaware  of ;  *  but 
the  evil  is  in  permitting  the  principal  to  enjoy  the  benefit 
of  the  contract  fraudulently  made,  and  yet  claim  immunity 
for  the  fraud.  The  better  rule  would  appear  to  be,  that 
a  principal  who  retains  the  benefits  of  the  contract  after 
learning  of  the  agent's  fraud,  exposes  himself  to  legal  lia- 
bihty  for  all  the  legal  consequences  flowing  from  the  fraud, 
so  far  as  that  fraud  was  an  element  in  procuring  the  sale, 
though  not,  perhaps,  technically  liable  as  for  deceit;  in 
other  words,  that  the  seller  cannot,  under  such  circum- 
stances, claim  to  be  an  "innocent  principal."*  Nor,  in 
this  country,  does  any  special  distinction  appear  to  have  been 
taken  usually  in  such  cases,  as  against  suits  founded  in  the 
agent's  tort;  the  right  of  the  injured  party  to  rescind  or 
claim  damages  for  the  fraud  being  affirmed  in  general  terms.* 

1  Western  Bank  v.  Addie,  L.  R.  New  York,  &c.  R.  R.  Co.  v.  Schuyler, 
1  H.  L.  Sc.  146  ;  Benj.  Sales,  bk.  3,  34  N.  Y.  30  ;  Concord  Bank  v.  Gregg, 
c.  2,  §  3;  Udell  v.  Atherton,  7  H.  &  14  N.  H.  331 ;  Crump  v.  V.  S.  Min- 
N.  172.  But  see  Barwick  v.  English,  ing  Co.,  7  Gratt.  352  ;  Fogg  v.  GriflBn, 
&c.  Bank,  L.  R.  2  Ex.  259  ;  Cakes  v.  2  Allen,  1 ;  Story  Agency,  §  308 ; 
Turquand,  L.  R.  2  H.  L.  325.  MundorfE  v.  Wickersham,  63  Penn. 

2  Though,  as  already  observed,  St.  87 ;  McClellan  v.  Scott,  24  Wis. 
what  are  called  punitive  damages  are  81  ;  Fitzsimmons  v.  Joslln,  21  Vt. 
not  awarded  where  the  suit  is  strictly  129;  2  Kent  Com.  616,  621.  It  is 
for  breach  of  warranty.    Supra,  §586.  too  late  to  disaffirm  the  agent's  con- 

8  See  Elwell    v.   Chamberlin,    31  tract  after  the  principal  has  gone  into 

N.  Y.  611 ;    Bennett  v.  Judson,  21  bankruptcy.      Cakes    v.   Turquand, 

N.  Y.  238.  L.  E.  2  H.  L.  325. 

*  Durst  o.  Burton,  47  N.  Y.  167 ;  '  lb.      But  some   late   American 
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Where,  on  the  other  hand,  one  makes  a  sale  through  an 
agent,  and  instructs  this  agent  to  represent  chattels  as 
sound,  knowing  in  fact  that  they  are  not,  but  fraudulently 
withholding  knowledge  of  the  truth  from  the  agent,  the 
agent's  innocence  in  making  the  representation  does  not 
shield  the  principal  seller  from  liability  in  damages  for  the 
fraudulent  misrepresentation.^ 

§  608.  Fraud  of  the  Buyer  on  the  Seller ;  Seller's  Avoidance 
of  the  Sale. —  (2d.)  The  fraud  of  the  buyer  on  the  seller. 
This  most  commonly  consists  in  such  falsehood  as  to  one's 
solvency,  his  ability  to  pay  and  means  of  payment,  as  in- 
duces the  seller  to  part  with  his  goods  without  getting  paid 
for  them.  The  rules  set  forth  under  this  head  do  not  alto- 
gether harmonize  :  but  we  take  the  better  opinion  to  be,  and 
that  usually  adopted  by  the  courts  in  this  country,  that  the 
seller  who  never  designed  parting  with  his  chattels  except 
to  a  party  able  to  pay  for  them,  shall  be  shielded  against 
the  buyer's  fraud,  notwithstanding  the  latter's  misconduct 
consisted  in  suppression  of  the  truth  instead  of  open  false- 
hood;   and  that,  while  it  is  not  necessarily  fraudulent  for 

cases  rule  that  an  innocent  seller  can-  case  pending   in  the  other) ,   made 

not  be  sued  in  tort  for  the  fraud  of  recent  uncertainty.     But  the  princi- 

his  agent  in  effecting  the  sale  ;   and  pie  favored  in  Barwick  v.  English, 

the  English   rule  is   followed ;    the  &c.  Bank  has  since  been  expressly 

agent  being,  at  the  buyer's  option,  adopted ;  viz.,  that  the  principal  in 

liable  for  his  own  deceit,  and  resois-  a  sale  is  answerable  for  the  fraud  of 

sion  with    assumpsit    lying    against  his  agent  committed  in  the   course 

the  seller.      Kennedy  v.  McKay,  43  of  the  principal's  business  and  for 

N.  J.  L.  288.     See  Krumm  v.  Beach,  the  principal's  benefit.    Mackay  v. 

25  Hun,  293  ;  86  N.  Y.  311.  Commercial  Bank,  L.  R.  5  P.  C.  394; 

The     latest     English  '  decisions,  Swire  v.  Francis,  3  App.  Cas.  106 ; 

though  wavering  greatly,  appear  to  Houldsworth    v.    City    of    Glasgow 

be  settling  in  the  direction  indicated  Bank,   5  App.    Cas.   317 ;    Weir  v. 

in  our  text  as  the  preferable  and  the  Bell,  3  Ex.  D.  238.    Lord  Blackburn, 

American  doctrine.    See  Benj.  Sales,  in  5  App.  Cas.  339,  asserts  that  the 

3d  ed.  §§  464-467,  and  cases  cited,  above  cases  of  1867  are  reconcilable. 
The  inconsistency  of  the  appellate  Two  joint  owners  of  a  chattel  are 

decision  in  Western  Bank  v.  Addie,  held  jointly  liable  for  the  fraudulent 

with  Barwick  v.  English,  &c.  Bank  representations  of  one  of   them  in 

(both  cited,  supra,   in  this  section,  negotiating  a  sale  of  the  chattel  on 

and  both  of  which,  as  Mr.  Benjamin  their  joint  behalf.     White  v.  Sawyer, 

observes,    were    decided,    in    1867,  16  Gray,  586. 

about  the  same   time  by  appellate  '  Ludgater  v.  Love,  44  L.  T.  n.  s. 

courts,  each  being  ignorant  of  the  694.    And  see  cases  cited,  lb. 
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one  who  buys  goods  on  credit  to  omit  disclosing  insolvency, 
yet  if  he  purchased  knowing  his  own  insolvency,  and  with  a 
preconceived  design  not  to  pay  for  the  goods,  the  seller,  who 
was  misled  into  trusting  the  party  accordingly,  may  impeach 
the  transaction  as  fraudulent.  ^  Such  design  may  be  inferred 
by  the  jury  from  the  conduct  of  the  buyer  and  surrounding 
circumstances,  with  reference  not  only  to  the  sale  in  ques- 
tion, but  to  contemporaneous  transactions.^  That  the  buyer's 
actual  fraudulent  misrepresentation  and  false  pretences  as  to 
his  good  standing,  his  property,  and  the  worth  of  his  business, 
which  he  made  to  induce  the  purchase,  may  be  relied  on,  to 
the  still  greater  advantage  of  the  defrauded  seller,  for  the 
purpose  of  impeaching  such  sale  to  an  insolvent  party, 
admits  of  no  question.^ 

§  609.  Rule  applied  to  Sub-buyers,  etc.  —  The  main  issue, 
not  always  kept  clearly  in  view  where  third  parties  who 
have  become  bond  fide  purchasers  from  the  fraudulent  buyer 
in  possession  are  concerned,  is,  whether  the  sale  had  gone  so 
far  as  to  divest  the  seller,  agreeably  to  his  intention,  of  full 
title,  including  the  right  of  property  as  well  as  of  possession,  or 
of  nothing  more  than  possession ;  for,  if  he  had  merely  meant 
to  surrender  possession  while  retaining  his  rights  and  reme- 

1  Ferguson  o.  Carrington,  9  B.  &  Nichols  v.  Pinner,  18  N.  T.  295  ;  Gar- 

C.  59 ;   Benj.  Sales,  bk.  3,  c.  2,  §  2 ;  butt  v.  Bank,  22   Wis.  384 ;   Story 

Donaldson  v.  Farwell,  93  U.  S.  631 ;  Sales,     §     176.       In    Redington    v. 

Hennequin  v.  Naylor,  24  N.  Y.  139 ;  Roberts,  25  Vt.  686,  a  \eiy  fine  dis- 

Kline  v.  Baker,  99  Mass.  253 ;   Bur-  tinction  is  asserted.    See  also  Whit- 

rell  V.  Stevens,  73  Me.  395  ;  Loeb  v.  taker.  Ex  parte,  10  Ch.  D.  446  ;  101 

Flash,   65   Ala.   526;   Thompson  v.  Mich. 

Rose,  16  Conn.  71 ;  Stewart  v.  Emer-  ^  Hennequin  v.  Naylor,  24  N.  Y. 

son,  52  N.  H.  317,  and  cases  cited ;  139.     On  the  other  hand,  failing  cir- 

Fox  V.  Webster,  46  Mo.  181.     "In  cumstances,  not  amounting  to  a  clear 

such  a  case,"  says  Hoar,  J.,  in  Dow  apprehension  of  insolvency  or  amen- 

V.  Sanborn,  3  Allen,  181,  "  the  fraud-  tal  intent  to  get  the  goods  without 

ulent  party  pretends  to  be   a  pur-  paying,   are  held  not  to  constitute 

chaser  when  he  is  not,  but  is  in  fact  fraud  in  various  cases.     Benj.  Sales, 

attempting  to   obtain   possession   of  6th  Am.  ed.  443,  Bennett's  note, 

the  property  of  another  dishonestly  ^  See  Jordan  v.   Parker,  56  Me. 

with  a  view  to  deprive  him  of  it  with-  557  ;   Hoffman  v.  Noble,  6  Met.  68 ; 

out  consideration.  .  .  .     In  its  moral  Eaton  v.  Avery,  83  N.  Y.  31.     And 

quality  it  is  hard  to  distinguish  it  as  to  a  buyer's  personal  imposition, 

from  a  larceny."     But  see  Baoken-  see  §  610. 
toss   V.  Speioher,  31  Penn.  St.  324 ; 
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dies  for  securing  tlie  price  as  owner,  or  had  not  really  sold 
to  this  buyer  at  all,  the  goods,  as  we  have  elsewhere  seen, 
may  still  be  reclaimed,  according  to  the  usual  rule,  as  the 
seller's  against  the  world. ^  What  has  been  said  of  the  doc- 
trine of  stolen  goods  and  stolen  negotiable  instruments,  has 
also  a  bearing  upon  the  present  inquiry.^  Subject  to  these 
qualifications,  bond  fide  third  persons,  who  have  purchased 
for  value  from  the  original  buyer  the  whole  or  a  portion  of 
the  goods  which  he  fraudulently  procured,  while  such  goods 
were  in  his  possession,  are  protected  in  rights  acquired  by 
them  before  the  defrauded  seller  has  done  some  act  to  dis- 
affirm the  original  transaction.^  But  one  who  claims  to  be 
such  bond  fide  purchaser  for  value  from  the  fraudulent  buyer, 
must,  as  against  the  defrauded  seller,  show  that  he  is  so ;  * 
and  the  defrauding  buyer's  attaching  or  execution  creditors 
occupy  no  such  vantage-ground,  but  are  only  substitutes  for 
the  buyer  as  respects  the  title  he  acquired.^  The  seller  may 
disaffirm  the  sale  as  against  the  buyer's  assignee  in  bank- 
ruptcy or  insolvency.^ 

§  610.  Where  Buyer  is  an  Impostor.  —  The  buyer's  fraud 
may  consist  in  giving  a  false  name ;  and  if  the  seller  con- 
tract on  the  faith  of   a  mistaken  identity  so  induced,  and 

1  See  Benj.  Sales,  bk.  3,  pt.  2,  c.  2,  *  Devoe  v.  Brandt,  53  N.  Y.  462 ; 
§  2  ;  Dean  v.  Yates,  22  Ohio  St.  888  ;  McLeod  «.  Fh-st  Nat.  Bank,  42  Miss. 
supra,  §  292.  See  Rodliff  v.  Dal-  99 ;  Lynch  v.  Beecher,  38  Conn.  490  ; 
linger,  141  Mass.  1,  as  to  an  impostor  Porter  v.  Parks,  49  N.  Y.  564.  A 
case.  third  party   purchasing  goods   (qu. 

2  Supra,  §§  18-21  ;  Moyce  u.  New-  negotiable  instruments),  with  notice 
ington,  4  Q.  B.  D.  32.  of  such  facts  as  would  put  one  ordi- 

8  Pease  v.  Gloaheo,  L.  R.  1  P.  C.  narily  prudent  on  inquiry,  is  not  thus 

220 ;    Kingsford  v.   Merry,    11    Ex.  protected  though  he  paid  value.     9 

577  ;  Williamson  v.  Kussell,  39  Conn.  Mo.   App.   151  ;    Loeb  v.  Plash,  65 

406 ;    Rowley  v.   Bigelow,  12  Pick.  Ala.   626 ;    13   Rep.    90 ;    Devoe    v. 

307  ;  Ditson  v.  Randall,  33  Me.  202 ;  Brandt,  53  N.  Y.  462. 
Barnard  v.  Campbell,  58  N.  Y.  73 ;  ^  Jordan  v.  Parker,  56  Me.  557  ; 

Larkins  v.  Eckwurzel,  42  Ala.  322 ;  Thompson    v.  Rose,   16   Conn.    71 ; 

Chicago  Dock  Co.  v.  Foster,  48  111.  Hartt  v.  McNeil,  47  Mo.  526  ;  Wiggin 

507  ;  Hall  v.  Hinks,  21  Md.  406.     In  v.  Day,  9  Gray,  97  ;  Field  v.  Stearns, 

Shufeldt  V.  Pease,  16  Wis.  669,  this  42  Vt.   106 ;    Devoe  v.   Brandt,   53 

rule  is  applied  in  favor  of  a  creditor  N.  Y.  462  ;  Oswego  Starch  Factory, 

who  takes  the  goods  to  satisfy  his  v.  Lendrum,  57  Iowa,  573. 
pre-existing  debt.     But  see   contra,  '  8  Lea,  67. 

Stevens  v.  Brennan,  79  N.  Y.  254. 
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trusting  to  the  credit  of  the  party  falsely  designated,  he 
shall  not  be  held,  upon  discovering  the  fraud,  to  carry  out 
the  bargain  with  the  impostor.^  But  if  the  bargain  were 
with  such  buyer  personally,  without  reference  to  any  name 
he  might  assume,  the  seller  could  hardly  set  up  the  fraud, 
even  if  he  wished  to;  especially  after  such  party  has  paid 
or  tendered  the  price,  and  otherwise  evinced  his  readiness 
and  ability  to  fulfil  the  terms  of  the  bargain  on  his  part.^ 
Again:  the  buyer  may  have  misrepresented  himself  as  an 
agent  or  partner  of  some  house  of  good  standing,  and  so 
induced  the  sale :  in  which  case,  as  between  himself  and 
the  defrauded  seller,  the  sale  may  be  rescinded,  and  the 
goods  recovered;  the  question  being,  whether  the  sale  was 
made  to  the  man  on  his  own  responsibility,  or  simply  as 
agent  or  partner  of  the  concern  represented.*  So,  too,  is  it 
where  one  by  the  artful  use  of  a  name  in  good  standing 
which  resembles  his  own,  induces  false  credit  and  draws 
business  to  himself  which  was  meant  for  the  other.* 

§  611.  Caveat  Emptor  applied  in  Buyer's  Favor. —  Caveat 
emptor  has  its  reciprocal  advantage  for  the  buyer;  and, 
dealing  with  the  seller  as  one  who  exercises  his  own  wits 
in  making  a  bargain,  he  is  not  bound  to  impart  the  iaf orma- 
tion  upon  which  he  bases  his  offer,  nor  disclose  how  or  with 
whom  he  expects  to  derive  a  profit.  Unless  some  special 
trust  is  reposed  in  him  by  the  seller,  the  buyer  can  hardly 
be  made  answerable  for  merely  concealing  his  knowledge  of 

1  Duff  u.  Budd,  3  B.  &  B.  177 ;  Mass.  278,  283.  If  the  seller  knows 
Stephenson  v.  Hart,  4  Bing.  476.  that  the  buyer  is  an  agent,  but  not 

2  Dufi  v.  Budd,  supra;  Benj.  whose  agent  he  is,  and  takes  his 
Sales,  bk.  3,  c.  2,  §  1 ;  Clough  o.  note  for  the  goods,  this  does  not 
London,  &c.  R.  R.  Co. ,  L.  R.  7  Ex.  prevent  him  from  afterwards  electing 
26.  to  make  the  principal    his   debtor. 

8  Barker  v.  Dinsmore,   72  Penn.  Merrell  v.  Kenyon,  48  Conn.  314. 
St.  427  ;  Higgons  ■».  Burton,  26  L.  J.  Where  A.  obtains  goods  by  falsely 

Ex.  342 ;  Hardman  v.  Booth,  1  H.  &  representing  that  he  was  purchasing 

C.   803 ;    Rodliff   v.   Dallinger,   141  for  himself  and  B.  jointly,  B.  may, 

Mass.  1.    But  cf.  Stoddard  ■».  Ham,  by  his  subsequent  acts,  make  him- 

129  Mass.  383,  where  no  fraud  was  self  liable  as  an  original  purchaser, 

practised.    See  also  Hamet«.  Letcher,  Ellis  «.  Chemical  Co.,  64  Ga.  671. 
37  Ohio  St.  356 ;  Lindsay  v.  Cundy,  <  Lindsay  v.  Cundy,  3  App.  Cas. 

3  App.  Cas.  459  ;  2  Q.  B.  D.  96  ;  135  459. 
678 


CHAP.  XVI.]     SALES  INVOLVING  ERROR  AND  FRAUD.     §  612 

facts  ;  and  the  wide  dissemination  of  news  by  telegraph  and 
the  press  excludes  from  our  present  consideration  much  of 
the  old  learning  as  to  the  buyer's  justification  in  withhold- 
ing his  personal  information  of  some  sudden  rise  in  foreign 
markets,  of  the  declaration  of  war,  and  the  like.  But, 
where  the  common  channels  of  news  afford  no  help,  the 
concealment  of  information  not  accessible  to  a  seller  might, 
in  some  extreme  case,  be  a  dereliction  of  duty  on  the  buyer's 
part ;  and,  in  any  case  where  the  buyer  procures  an  article 
at  an  unreasonably  low  price,  his  actual  misrepresentations 
and  deceitful  conduct,  inducing  that  result,  are  likely  to 
vitiate  the  transaction,  at  the  instance  of  the  injured  party.^ 
The  legal  duty  of  imparting  one's  secret  information  affect- 
ing the  value  of  the  thing  is  by  no  means  commensurate 
with  the  moral  obligation ;  ^  but  the  court  and  jury  are 
keenly  susceptible  to  any  practice  of  open  imposition.^ 

There  are  various  statements  involving  matters  of  estimate, 
opinion,  or  belief,  in  which  buyer  and  seller  are  expected  to 
clash  on  a  bargain,  —  the  one  exalting  and  the  other  dis- 
paraging the  intrinsic  worth  of  the  thing, — which  the  rule 
of  caveat  emptor  regards  lightly  on  either  side,  unless  the  one 
party  had  sound  reason  for  relying  upon  what  the  other 
said.* 

§  612.  Buyer's  Fraud  as  to  Credit  of  a  Third  Party,  Lord 
Tenterden's  Act.  —  The  buyer's  fraud  may  be  with  reference 
to  a  third  person.  Where  the  seller  is  induced  by  fraudu- 
lent representations  to  sell  goods  to  an  insolvent  third 
person,  from  whom  the  misrepresenting  party  afterwards 
obtains  them,  the  seller  may  sue  directly  the  latter  party, 
whose  fraudulent  conduct  induced  the  sale,  as  though  he 
had  bought  the  goods  in  his  own  name ;  this  on  the  assump- 

1  See  Story  Sales,  §  175 ;  2  Kent  169 ;  Harris  v.  Tyson,  24  Penn.  St. 
Com.  482,  n. ;  Berg.  Sales,  bk.  3,  347,  as  to  the  purchase  of  land 
c.  2,  §  2.  secretly  known  to  contain  a  valuable 

2  Laidlaw  v.  Organ,  2  Wheat.  178 ;  mine  ;  Brown  v.  Montgomery,  20 
Turner  v.  Harvey,  Jacob,  169 ;  Ver-  N.  Y.  287  ;  Prescott  v.  Wright,  4 
non  V.  Keys,  12  East,  632;  Jones  v.  Gray,  461. 

Franklin,  2  M.  &  R.  348.  *  Belcher  v.  Costello,   122  Mass. 

»  Cf.   Turner  v.  Harvey,   Jacob,     186  ;  Ellis  v.  Andrews,  56  N.  Y.  83. 
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tion  either  of  a  fraudulent  conspiracy,  rendering  each  par- 
ticipant liable,  or  that  the  nominal  purchaser  was  only 
a  secret  agent  for  the  misrepresenting  party  who  finally 
bought  the  goods. ^  But  fraudulent  conduct  is  still  a  ques- 
tion of  motive ;  and  a  merely  false  statement  as  to  some 
party's  solvency  falls  within  the  protection  of  a  section  in 
Lord  Tenterden's  Act  (re-enacted  in  some  of  the  United 
States)  which  requires  one's  representations  concerning  the 
character  or  credit  of  another  party  to  be  in  writing,  and 
signed  by  himself,  in  order  to  charge  him  personally ;  ^  and 
it  is  held,  that  even  though  the  creditor  of  a  firm  in  failing 
circumstances,  who  causes  a  party  to  seU  such  firm,  on  his 
own  misrepresentations,  goods  upon  credit,  which  he  after- 
wards obtains  in  payment  of  his  pre-existing  debt,  becomes 
directly  liable  for  his  fraud,  he  cannot  be  treated  as  inca- 
pacitated from  purchasing  the  goods. ^ 

§  613.  Seller's  Election  of  Remedies ;  Matters  of  Practice. 
—  Inasmuch  as  the  defrauded  seller's  position  is  the  cor- 
relative of  a  defrauded  buyer's,  such  a  party  is  likewise 
bound  to  elect  what  course  he  shall  pursue  after  discover- 
ing the  fraud.  He  may  disaffirm  the  contract  by  reason  of 
the  fraud ;  refusing  to  deliver  if  he  has  not  already  done  so, 
and  retaining  his  legal  hold  upon  the  goods  if  the  lien  be  not 
extinguished,  or  else  demanding  them  from  the  buyer  if  the 
latter  have  acquired  possession  and  full  title.  But  he  may 
doubtless,  on  the  other  hand,  affirm  the  sale,  notwithstand- 
ing the  fraud;  and  if,  after  discovering  the  fraud,  he  vol- 
untarily sues  on  the  contract  to  recover  the  price,*  or  accepts 
security  for  the  purchase-money  from  the  defrauding  buyer,^ 
this  is,  as  a  matter  of  law,  such  affirmance  of  the  sale  as 

^  Biddle   v.  Levy,   1   Stark.    20  ;  and  agency  with  a  guaranty,  see  131 

Hill  V.  Perrott,  3  Taunt.  274  ;   Benj.  Mass.  384. 

Sales,  bk.  3,  c.  2,  §  2  ;   Phelan  v.  *  Parke,  B.,  in  Stevenson  w.  Newn- 

Orosby,  2  Gill,  462 ;   State  v.  Schu-  ham,    13   C.   B.    285 ;    Story  Sales, 

lain,  45  Mo.  521.  §§  446,  447  ;  Dibblee  v.  Sheldon,  10 

2  Act  of  9  Geo.  IV.  c.  14,  §  .6  ;  2  Blatchf.   178 ;    Byard  «.  Holmes,  4 

Kent  Com.  489,  490,  n. ;  Haslock  v.  Vroom,  119. 
Ferguson,  7  A.  &  B.  86.  5  joslin  v.  Cowee,  52  N.  Y.  90. 

»  State  V.  Schulein,  45  Mo.  521.  See  1  McCrary,  70.    As  to  the  effect 

As  to  a  miKed  contract  of  purchase  of  claiming  for  bis  price  against  the 
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debars  him  from  setting  up  the  fraud  afterwards.  Levying 
an  attachment  upon  the  goods  fraudulently  purchased,  and 
selling  them  thereunder,  with  other  goods  of  the  buyer,  is, 
however,  held  to  be  no  affirmance  of  the  fraud.^  For  the 
contract  is  voidable,  and  not  void;  and  upon  this  lack  of 
a  notified  avoidance  do  parties  stand  who  have  bond  fide 
acquired  adverse  claims  before  the  seller's  repudiation.^  On 
the  other  hand,  where  the  seller  has  rightfully  rescinded  the 
contract  by  reason  of  the  buyer's  fraud,  no  act  on  his  part 
alone,  without  the  other's  co-operation,  will  revive  the  con- 
tract, or  enable  him  to  sue  upon  it.'  In  exercising  his  right 
to  rescind,  it  is  enough,  where  the  buyer  has  given  his  worth- 
less note  for  the  price,  that  the  seller,  in  his  suit  brought  to 
disaffirm  the  sale,  leaves  the  court  to  return  the  note  and  so 
place  the  buyer  in  statu  quo.^  In  general,  the  seller  must 
choose  his  position  and  keep  consistently  to  it,  either  wholly 
rescinding  or  wholly  affirming  the  sale ;  though  for  insuffi- 
cient indemnity  thus  obtained,  he  is  sometimes  allowed  a 
further  recourse.^ 

On  the  whole,  it  appears  well  settled,  that  where  the  seller 
was  defrauded  by  the  buyer,  he  may,  upon  discovering  the 
fraud,  elect  to  treat  the  contract  as  a  nullity,  and  bring  his 
action  for  the  recovery  of  the  specific  chattels,  or  trover  for 
their  value.  He  may  replevy  the  goods,  or  may,  if  using 
no  force,  retake  them  in  person.  Many  of  the  authorities 
maintain  also  that  the  seller  may  sue  in  assumpsit  upon  a 
quantum  meruit  for  the  reasonable  value  of  the  goods,  elect- 
ing as  between  contract  and  tort ;  though  there  are  emi- 
nent authorities  which  concede  such  election  only  by  way 
of  exception.^ 

bankrupt's  estate,  see  121  Mass.  297  ;  ^  Kinney  v.  Kiernan,  49  N.  Y.  164. 

93  Mo.  504  ;  87  N.  Y.  166.  ^  Nichols  v.  Michael,  23  N.  Y.  264 ; 

1  Dean  v.  Yates,  22  Ohio  St.  388.  Coolidge  v.  Brigham,  1  Met.  547. 

2  Pease  v.  Gloahec,  and  other  « Benj.  Sales,  6th  Am.  ed.,  445, 
cases  supra,  §  609,  See  Clough  v.  Bennett's  note ;  88  N.  Y.  605  ;  99 
London,  &c.  R.  R.  Co.,  L.  R.  7  Ex.  U.  S.  582. 

26,  for  a  statement  of  the  defrauded  «  gee  Dietz  v.  Sutcliffe,  80  Ky.  650, 

seller's  position  and  the  limitations  and  authorities  cited.  Here  it  is 
of  his  right.  And  see  Warner  v.  held  that  where  one  fraudulently 
Vallily,  13  R.  I.  488.  purchases  goods  on  credit,  with  the 
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Although  the  party  defrauded  may,  from  the  change  of 
circumstances  which  has  taken  place  in  the  mean  time,  be  no 
longer  able  to  avoid  the  contract  on  discovery  of  the  fraud, 
he  has  a  remedy  by  action  of  deceit  for  damages  against 
the  party  by  whose  misrepresentations  he  has  been  misled  to 
his  injury ;  and  if  the  buyer  be  pecuniarily  responsible  at  all, 
this  may  be  the  seller's  preferable  recourse  where  he  can 
pursue  the  goods  in  question  no  longer.^  But  in  an  action 
for  deceit  stricter  proof  of  fraud  may  be  requisite  than 
where  one  simply  means  to  relieve  himself  of  a  transaction 
into  which  he  has  been  falsely  or  perhaps  only  erroneously 
drawn.  2 

§  614.  Eztortion  of  a  Bill  of  Sale ;  Avoidance  is  Personal  to 
the  Seller.  —  The  privilege  of  avoiding  a  bill  of  sale  extorted 
by  force  from  an  unwilling  seller,  is  held  to  be  so  far  per- 
sonal with  the  seller  himself,  that  his  attaching  creditors 
will  not  be  allowed  to  impeach  it.^ 

§  615.  Fraud  in  a  Case  of  Exchange  —  Fraud  may  arise  in 
a  case  of  exchange.  Where  S.  exchanged  horses  with  D., 
knowing  that  D.  had  stolen  the  horse,  and  B.,  with  the  same 
knowledge,  bought   S.'s  horse  from  D.,  and  the  owner  of 

fraudulent  purpose  of  not  paying  for  156  Penn.  St.  59,  65.    Where  rescis- 

them,  the  seller  may,  in  disregard  of  sion  is  made  for  fraud,  notice  is  not 

the  credit,  sue  at  once  in  contract  a  prerequisite  before  suing  for  the 

for  the  reasonable  value  of  the  goods  goods.      Oswego  Starch  Factory  v. 

sold  and  delivered.    And  see  MoUer  Lendrum,  57  Iowa,  573. 
V.  Tuska,  87  N.  Y.   166.     But  see  i  See  Queen  v.  Saddlers'  Co.,  10 

Moriarty  v.  Stofteran,  89  111.  528.  H.  L.  Cas.  421 ;  Clarke  v.  Dickson, 

A  seller,  whose  sale  and  delivery  E.  B.  &  E.  148. 
was  induced  by  the  buyer's  fraud,  2  Derry  v.  Peek,  14  App.  Cas.  337. 

does  not,  by  an  effort  to  retake  the  "  No  action  is  maintainable   for  a 

entire  property  which  is  only  partly  mere   statement,    although    untrue, 

successful,  lose  the  right  to  pursue  and  although  acted  on  to  the  damage 

for  the  value  of  the  unfound  portion,  of  the  person  to  whom  it  is  made, 

Powers   V.  Benedict,  88  N.  Y.  605.  unless  that  statement  is  false  to  the 

But  see,  as  to  seller's  loss  of  election  knowledge  of  the  person  making  it." 

to  sue  for  recovering  goods,  by  prov-  Bramwell,  L.  J.,  in  3  C.  P.  D.  1,  5. 

ing  in  bankruptcy,  MoUer  v.  Tuska,  But  as  to  untrue  statements  reck- 

87  N.  Y.  166.     The  seller  need  not,  lessly  made,  cf.  Hine  v.  Champion, 

in  pursuing  his  remedies,  reimburse  7  Ch.  D.  344 ;  13  C.  B.  786. 
for  the  fraudulent  buyer's  advances  '  Lewis   v.  Bannister,    16    Gray, 

to  others.    81  N.  Y.  394.     Nor  reim-  600. 
burse  beyond  what  justice  requires. 
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the  stolen  horse  took  it  from  S.,  it  was  held  that  S.  could 
not  recover  from  B.,  being  in  pari  delicto.^  But,  where  one 
is  sued  in  tort  for  false  and  fraudulent  representations  con- 
cerning a  horse  which  he  exchanged  with  the  plaintiff  for 
the  plaintiff's  horse,  he  may  recoup  damages  for  like  mis- 
representations made  to  him  in  the  transaction  by  the  plain- 
tiff concerning  his  own  horse. ^ 

§  616.  Fraud  of  Buyer  and  Seller  upon  some  Third  Party. — 
(3d.)  The  fraud  of  both  buyer  and  seller  upon  some  third 
party.  Discussion  of  this  subject  has  been  somewhat  antici- 
pated ;  ^  and  we  simply  add,  that  the  rule  is  a  variable  one 
as  to  the  effect  of  a  bill  of  sale  upon  creditors'  rights  with- 
out an  accompanying  change  of  possession  between  seller 
and  buyer.  The  whole  subject  is  regulated  largely  by  local 
statutes,  among  which  the  statutes  of  Elizabeth  concerning 
fraudulent  conveyances  (which  were  declaratory  of  the  com- 
mon law)  are  prominent  as  a  basis;  and  the  general  prin- 
ciple favored  in  England  and  America  is,  that  possession 
affords  only  primd  facie  evidence  of  fraud,  which  may  be 
sustained  or  rebutted  by  proof  of  other  circumstances; 
though  the  stricter  doctrine  has  prevailed  in  our  Federal 
courts  and  certain  States,  that  an  absolute  bill  of  sale, 
unaccompanied  by  a  corresponding  change  of  possession,  is 
of  itself  a  fraud  in  law.* 

'  Bixter  v.  Saylor,  68  Penn.  St.  can  States,  upon  the  effect  of  a  change 

146.  of  possession    under    such   circum- 

2  Carey  v.  Guillow,  105  Mass.  18.  stances. 
See,  as  to  fraud  in  the  exchange  of  In  a  more  general  sense,  posses- 
land  for  goods,  Smith  v.  Brittenham,  sion  by  one  not  the  owner  may  injure 
98  111.  188.  the  rights  of  third  parties.     As  to 

8  Supra,  §§  292-303.  hills  of  sale,  and  their  effect  in  this 

*  See  Benj.  Sales,  bk.  3,  c.  2,  §  4  ;  connection,  English  legislation  has  re- 
Stats.  13  Eliz.  c.  5,  and  27  Eliz.  c.  4 ;  cently  effected  a  considerable  change 
17  &  18  Vict.  c.  36  ;  Edwards  v.  Har-  in  the  law  of  that  country.  In  Benj. 
ben,  2  T.  R.  587  ;  Story  Sales,  §§  510-  Sales,  3d  ed.  §§  489,  490  et  seq.,  the 
529 ;  2  Kent  Com.  520-532.  acts  of  1878  and  1882,  which  have 

As  to  the  effect  of  delivery  to  the  rendered  obsolete  much  of  the  law 

buyerunderaconditionprecedentthat  under  the  statute  13  Eliz.  c.  5,  as 

property  shall  not  pass  until  the  price  concerns  the  transfer  of  chattels,  are 

is  paid  or  secured,  see  supra,  §§  292-  set  forth  at  considerable  length.   The 

S03.    It  has  been  seen  that  there  is  bills  of  sale  acts  now  in  force  in  that 

conflict,  as  between  different  Ameri-  country  are  the  41  &  42  Vict.  c.  31 
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CHAPTER  XVII. 


ILLEGAL   SALES  ;     MUTUAL   RESCISSION. 


§  617.  Avoidance  by  Reason  of  Illegality ;  General  Rule.  — 
III.  Avoidance  by  reason  of  illegality  is  the  next  topic  for 
treatment.  Illegality  cuts  deeper  than  fraud :  for  a  contract 
of  sale  which  the  law  makes  illegal  cannot  be  enforced  on 
either  side,  but  is  utterly  void ;  and,  when  such  contract  is 
found  to  be  so  by  any  innocent  party  who  was  misled  into 
the  bargain,  he  has  no  option  but  to  drop  it,  as  he  can 
neither  defend  nor  sue  upon  the  bargain,  and  may  render 
himself  criminally  responsible  to  the  State  if  he  goes  further. 
But  as  there  are  illegal  sales  at  the  common  law,  and  illegal 


(1878),  and  the  45  &  46  Vict.  u.  43 
(1882).  And  see  17  &  18  Vict.  c.  36 
(1854) ,  and 29  & 30  Vict.  c.  96  (1866), 
which  are  now  repealed.  The  main 
object  of  this  legislation  is  to  prevent 
fraud  from  being  committed  upon 
creditors  and  third  parties  by  secret 
bills  of  sale,  whereby  one  is  enabled 
to  gain  a  fictitious  credit,  while  the 
other  has  power  to  take  possession  of 
the  property  to  the  exclusion  of  other 
creditors  of  the  party  invested  with 
such  fictitious  credit.  Formal  exe- 
cution and  registry  of  such  bills  of 
sale  are  thus  insisted  upon. 

For  the  American  statutes  on  this 
subject,  see  Benj.  Sales,  6th  Am.  ed. 
455-463,  with  Bennett's  American 
notes.  Apart  from  chattel  mortgages, 
the  legislation  in  this  country  as  to 
chattel  bills  of  sale  is  not  so  elaborate 
as  in  England.  But  wherever  pos- 
session is  transferred  by  the  unpaid 
seller,  it  behooves  him  to  regard  care- 
fully such  local  statute  provisions  as 
may  be  found  enacted  on  this  sub- 
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ject ;  and  so,  too,  where,  after  selling 
the  property,  the  seller  retains  pos- 
session instead  of  the  buyer. 

Retention  of  possession  of  chattels 
by  the  seller  is  in  our  States  evidence 
more  or  less  conclusive  of  fraud  upon 
the  rights  of  third  parties.  See  cases 
cited  Benj.  Sales,  6th  Am.  ed.  455- 
463,  Bennett's  note  ;  also  Bump  and 
other  general  writers  on  Fraudulent 
Conveyances  ;  Fairfield  Bridge  Co.  v. 
Nye,  60  Me.  372 ;  Coburn  v.  Picker- 
ing, 3  N.  H.  415  ;  Kothchild  v.  Rowe, 
44  Vt.  389 ;  Ingalls  v.  Herrick,  108 
Mass.  351 ;  Clow  v.  Woods,  5  S.  &  R. 
275  ;  Capron  v.  Porter,  43  Conn.  283  ; 
Robbins  v.  Oldham,  1  Duv.  28.  The 
main  point  of  difference  is  whether 
such  retention  is  only  prim&  facie 
evidence  of  fraud  or  fraud  per  se. 
Statute  provisions  on  this  subject 
exist  in  various  States;  as  in  New 
York,  Maryland,  Delaware,  Missouri, 
Indiana,  Iowa,  Minnesota,  Wiscon- 
sin, Nebraska,  and  California.  See 
also  supra,  §  395. 
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sales  founded  in  statute,  the  effect  of  illegality  in  the  latter 
sense  merely  is  liable  to  special  regulation. 

The  old  distinction  taken  between  mala  in  se  and  mala 
proMbita  is  not  countenanced  by  the  late  authorities ;  and, 
notwithstanding  the  moral  feeling  and  common  sense  of  men 
do  discriminate,^  the  general  rule  is,  that  any  promise  or 
undertaking  whose  performance  is  founded  in  illegality,  or 
tends  to  carry  out  some  unlawful  purpose,  is  of  itself  void, 
and  will  not  sustain  an  action  ;  and  the  law  which  prohibits 
the  end  will  not  lend  its  aid  in  promoting  the  means  whereby 
it  was  designed  to  be  carried  into  effect.^  But  it  is  some- 
times held  that  the  mere  knowledge  by  the  one  party  of  the 
other's  guilty  purpose,  where  his  own  act  may  be  consistently 
innocent,  is  insufficient  to  deprive  him  of  his  legal  remedies, 
unless  it  further  appear  that  he  meant  to  enable  the  buyer 
to  do  the  illegal  aet.^  If  such  seller  had  no  knowledge  what- 
ever of  the  buyer's  guilty  purpose,  or  even  reasonable  cause 
to  believe,  and  no  more,  he  could  recover.*  Hence,  to  a 
certain  extent,  a  transaction  may  be  illegal  on  one  side,  and 
not  on  the  other,  because  of  the  motive  of  the  respective 
parties  to  the  sale,  —  the  one  being  innocent,  and  the  other 
guilty.  So,  too,  the  guilty  party  and  the  guilty  purpose 
must  often  be  separated ;  for  while  it  is  unlawful  for  one  to 
let  premises  for  purposes  of  prostitution,  or  sell  tools  for  the 
purpose  of  house-breaking,  it  is  not  unlawful  to  furnish  a 

1  See  Hill  v.  Spear,  50  N.  H.  253,  400 ;  Peterson  v.  Christensen,  26 
per  curiam.  Minn.  377. 

2  White  V.  Buss,  3  Cush.  448,  per  »  Curtis  v.  Leavitt,  15  N.  Y.  9 
Shaw,  C.  J.    And  see  Benj.  Sales,  bk.  Bishop  v.  Honey,  34  Tex.  245 ;  Arm 
3,  c.  3,  §  1 ;  Story  Sales,  §§  485-488  ;  strong    v.  Toler,    11    Wheat.    258 
Montefiori  v.  Monteflori,  1  Wm.  Bl.  Hodgson  v.  Temple,  5  Taunt.  181 
363 ;  Canaan  v.  Bryce,  3  B.  &  Aid.  Tuttle  v.  Holland,  43  Vt.  542 ;  Tracy 
179;    Concord  v.   Delaney,  58  Me.  ».  Talmage,  4  Kern.  162 ;  Story  Sales, 
309 ;  Watrous  v.  Blair,  32  Iowa,  58  ;  §  506  ;  MoGavook  v.  Puryear,  6  Cold. 
Cameron    v.  Peck,   37    Conn.    555 ;  34.    But  see  Hanauer  v.  Doane,  12 
Myers  v.  Melnrath,  101  Mass.  366 ;  Wall.  342 ;  infra,  §  619. 
Brackett  v.  Edgerton,  14  Minn.  174 ;          *  See  Kottwitz  «.  Alexander,  34 
Hanauer  v.  Doane,   12   Wall.  342;  Tex.  689;  Prescott  t;.  Norris,  32  N.  H. 
Oscanyan  v.  Arms   Co.,  103  U.  S.  101;   Buck  v.  Albee,   26  Vt.    184; 
261 ;   Sampson  v.  Shaw,   105  Mass.  Hotchkiss  v.  Finan,  105  Mass.  86. 
149  ;  Horton  v.  Buffington,  101  Mass. 
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person  with  necessaries  of  any  kind  because  she  happens  to 
be  a  prostitute,  or  to  make  an  innocent  contract  with  a  pro- 
fessional house-breaker. 1  And  where,  in  an  extreme  case, 
the  parties  to  an  illegal  contract  are  not  in  pari  delicto,  the 
party  who  has  been  oppressed,  or  of  whose  situation  the 
other  takes  undue  advantage,  has  been  recognized  as  not 
without  a  remedy  for  recovering  what  was  extorted  *from 
him.2  Once  more  :  the  disaffirmance  of  the  contract  in  its 
initial  stage,  and  before  the  transaction  is  completely  exe- 
cuted, might  leave  a  party  in  a  favorable  situation  for  resort- 
ing to  the  courts ;  ^  and  such  is  the  tenor  of  late  decisions.* 
But  these  qualifications  of  the  rule  are  chiefly  applied  by  way 
of  indulgence  to  cases  where  the  transaction  involves  no 
moral  turpitude  on  the  part  of  the  party  seeking  a  remedy, 
but  is  a  violation  of  some  statute  against  which  public  policy 
pronounces  with  some  hesitation.  Participating  in  a  guilty 
purpose,  and  being  in  pari  delicto,  must  put  the  party  alto- 
gether outside  of  the  law  as  to  the  guilty  transaction ;  for 
"no  man,"  as  Lord  Mansfield  says,  "shall  set  up  his  own 
iniquity  as  a  defence  any  more  than  as  a  cause  of  action ;  "  ^ 
and  with  regard  to  the  illegal  contract,  the  law  wUl  leave 
the  parties  where  it  finds  them.^  Whenever  an  illegal  con- 
tract of  sale  has  been  carried  out  fully,  all  acts  of  delivery 
completed,  and  the  price  paid,  neither  law  nor  equity  will 
reopen  the  transaction.  ^ 

§  618.  Rule  where  Some  Promises  are  legal  and  Others  ille- 
gal.—  Where  the  whole  consideration  of  a  demand  founded 
upon  transactions  is  tainted  by  no  illegality,  and  some  of  the 

1  Story  Sales,   §  488  ;  Bowry  v.  50  N.  H.  253  ;  Castrique  ii.  Imrie, 

Bennet,  1  Camp.  348.    But  see  Pearoe  L.  R.  4  H.  L.  414. 
•B.  Brooks,  L.  R.  1  Ex.  212.  *  Where  the  unlawful  agreement 

"  Jaques  v.  Golightly,  2  Wm.  Bl.  is  executory  only,  money  or  goods 

1073 1  Worcester  v.  Eaton,  11  Mass.  are  reclaimahle.    Taylor  v.  Bowers, 

368  ;  Concord  v.  Delaney,  58  Me.  309  ;  1  Q.  B.  D.  291 ;  Spring  Co.  v.  Knowl- 

Butler  V.  Northumberland,  50  N.  H.  ton,  103  U.  S.  49. 
33 ;  White  v.  Franklin  Bank,  22  Pick.  6  Montefiori  v.  Montefiori,  1  Wm. 

281 ;  Tracy  v.  Talmage,  4  Kern.  162.  Bl.  363. 

8  Tracy  v.  Talmage,  supra.  Comity  s  white  v.  Buss,  and  other  author- 

or  the  conflict  of  laws  is  sometimes  ities,   supra,  p.    685 ;    Story    Sales, 

set  up  as  a  cause  of  indulgence  in  §488. 
this  connection.     See  Hill  v.  Spear,  '  lb. 
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promises  only  are  illegal,  the  illegality  of  these  does  not  com- 
municate itself  to  or  taint  the  others,  unless  the  contract  be 
an  entire  one,  with  its  parts  inseparable ;  ^  and  hence  it  is 
held  that  a  number  of  articles  may  be  sold  to  a  customer 
under  different  sales,  and  the  account  rendered  be  in  general 
sustained,  notwithstanding  some  of  the  items  prove  to  be  for 
spirituous  liquors,  whose  sale  is  forbidden  by  statute.  ^  Even 
though  a  promissory  note  be  given  in  settlement  of  the  whole 
account,  the  character  of  the  contract  is  not  concluded,  un- 
less the  taking  of  the  note  was  such  satisfaction  as  would 
prevent  a  suit  upon  the  demand.^  But  "  if  any  part  of  an 
indivisible  promise,"  says  Gibson,  C.  J.,  "or  any  part  of  an 
indivisible  consideration  for  a  promise,  is  illegal,  the  whole  is 
void ;  "  *  and  hence,  if  one  agrees  to  pay  a  certain  sum  in 
consideration  of  the  transfer  of  a  stock  of  goods,  and  of  a 
guaranty  to  procure  for  the  buyer  a  certain  public  office, 
the  illegality  of  the  latter  portion  taints  the  whole  considera- 
tion.^ Nor  can  the  parties,  by  artifice  or  evasion  in  making 
up  their  account,  separate  the  legal  and  illegal  items  in  an 
entire  contract  of  sale,  so  as  to  render  the  contract  enforce- 
able as  to  the  former  portion.  ® 

§  619.  Inclination  of  Courts  as  to  Transactions  plainly  Im- 
moral. —  Furthermore,  it  should  be  said,  that  notwithstand- 
ing this  later  repudiation,  out  of  respect  to  the  legislative 
power,  of  the  old  distinction  between  mala  in  se  and  mala 
proMbita,  our  courts  still  incline  to  press  illegal  contracts  in- 
volving a  palpable  offence  against  public  morals  more  closely 
than  those  of  a  more  venial  nature  whose  criminality  consists 

1  Carleton  v.  Woods,  28  N.  H.  290  ;  =  Carleton  v.   Woods,   28   N.  H. 

Boyd  V.  Eaton,  44  Me.  51 ;  Odessa  290. 

Co.  V.  Mendel,  8  Ch.  D.  235 ;  Mc-  »  Pecker  v.  Kennison,  46  N.  H.  488. 

Knight    V.  Devlin,   52   N.    Y.   399;  ■^  Benj.   Sales,   bk.  3,  c.  3,   §  1; 

Thurston  v.  Percival,  1  Pick.  415  ;  Waite  v.  Jones,  1  Bing.  N.  C.  656 ; 

Gelpcke  v.  Dubuque,   1  Wall.  221;  Filson  v.  Himes,  5  Penn.    St.  452. 

Hanauer  v.  Gray,  25  Ark.  350 ;  Erie  And  see  Kottwitz  v.  Alexander,  34 

E.  R.  Co.  V.  Union  Express  Co.,  85  Tex.  689  ;  Chandler  v.  Johnson,  39 

N.  J.  Law,  240  ;  Story  Sales,  §  504  ;  Ga.  85 ;  Hanauer  v.  Doane,  12  Wall. 

Crookshank  v.  Rose,  5  C.  &  P.  19 ;  342  ;  More  v.  Bonnet,  40  Cal.  251. 

Hinde  v.  Gray,  1  M.  &  G.  195 ;  Lange  ^  pjison  v.  Himes,  svpra. 

V.  Werk,  2  Ohio  St.  519.  «  Ladd  v.  Dillingham,  34  Me.  316, 
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in  violating  some  statute  of  doubtful  policy.  The  qualifica- 
tions of  the  rule  above  stated  should  be  taken  accordingly. 
Particularly  does  this  hold  true  of  the  qualification  in  favor 
of  requiring  something  more  than  guilty  knowledge  on  a 
seller's  part,  which  the  best  of  the  late  English  and  American 
cases  utterly  repudiate,  save  as  applied  to  contemplated  acts 
of  inferior  criminality  and  completed  criminal  acts  which  the 
party  in  question  sanctions,  not  assists,  by  his  conduct ;  or, 
in  other  words,  only  uphold  as  to  sales,  where  the  seller  may 
possess  knowledge  of  the  buyer's  illegal  purpose,  and  yet  sell 
without  aiding  to  accomplish  some  heinous  public  offence. 
Upon  this  distinction  are  founded  decisions  which  render 
the  seller's  guilty  knowledge  fatal  to  his  rights,  where  he 
sells  poison  knowing  that  the  buyer  means  to  drug  another 
with  it,^  or  supplies  goods  for  sustaining  rebels  in  arms,^  or 
vends  a  carriage  to  a  prostitute  to  be  used  in  aid  of  her  vo- 
cation.^ It  follows  that  the  bargain  for  a  thing,  in  itself 
proper,  may  become  void  from  regard  to  the  purpose  for 
which  it  is  to  be  applied,  and  one's  guilty  knowledge  of  that 
purpose.* 

§  620.  Principal  cannot  profit  by  Agent's  Illegal  Transaction. 
—  He  who  sells  by  another  sells  by  himself,  on  the  principle 
of  agency ;  and  a  principal  cannot  reap  the  benefits  of  an 
illegal  transaction  which  a  third  party  whom  he  employed 

1  Langton  v.  Hughes,  1  M.  &  S.  science  ? '  No  one  can  hesitate  to 
593.  And  see  McFarlane  v.  Taylor,  say  that  such  a  man  voluntarily  aids 
L.  R.  1  H.  L.  Sc.  245.  in  the  perpetration  of  the  offence, 

2  Martin  v.  McMillan,  65  N.  C.  and,  morally  speaking,  is  almost, 
199  ;  Hanauer  v.  Doane,  12  Wall.  342.  if  not  quite,  as  guilty  as  the  princi- 
And  see  Bradley,  J.,  in  the  last-  pal  offender."  Hanauer  v.  Doane, 
named  case  :  "  Can  a  man  furnish  12  Wall.  342,  347.  The  doctrine, 
another  with  the  means  of  commit-  ■with  its  limits,  is  ably  set  forth  in 
ting  murder,  or  any  abominable  this  opinion  of  the  Supreme  Court 
crime,  knowing  that  the  purchaser  of  the  United  States.  See  McGavock 
procures  them,  and  intends  to  use  v.  Puryear,  6  Cold.  34. 

them,   for  that   purpose,   and  then  '  Pearce  v.  Brooks,  L.  R.  1  Ex. 

pretend  that  he  is  not  a  participator  212. 

in  the  guilt  ?    Can  he  wrap  himself  *  See   Adams    v.    CouUiard,    102 

up  in  his  own  selfishness  and  heart-  Mass.  167 ;  Benj.  Sales,  bk.  3,  c.  3, 

less   indifference    and   say,    '  What  §  1 ;    Story  Sales,   §    506  and  n.  ; 

business  is  that  of  mine  ?     Am  I  Sprott  v.  United   States,   20  Wall, 

the  keeper   of   another  man's  con-  469. 
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carried  out,  and  wherein  he  participates  by  knowingly  sanc- 
tioning the  sale.i  In  whatever  capacity  one  intentionally 
furthers  the  violation  of  law,  his  rights  in  the  illegal  trans- 
action are  excluded.^ 

§  621.  As  to  Sales  Illegal  at  Common  Law.  —  Of  sales 
which  may  be  pronounced  illegal  at  the  common  law,  irre- 
spective of  legislation  (which,  however,  may  recognize  the 
offence  besides),  a  number  of  classes  may  be  stated.  What- 
ever contravenes  public  decency  and  good  morals,  as  sales 
for  purposes  of  prostitution,  and  sales  of  obscene  books  or 
pictures,  must  be  pronounced  clearly  illegal  and  void.^  So 
the  sale  of  poison,  or  murderous  or  burglarious  implements, 
is  illegal  when  in  aid  of  felonious  designs  against  life  or 
property.*  Sales  to  a  public  enemy  are  void  by  the  com- 
mon law  ;.^  and  the  same  may  be  said  of  sales  in  aid  of 
treason  :  ®  under  which  rule  may  likewise  be  brought  smug- 
gling contracts  of  sale  ;  ^  though  all  these  offences  are  largely 
regulated  by  statute ;  and,  as  to  the  last-named  especially, 
the  English  law  has  ever  been  more  solicitous  of  offences 
against  its  own  enactments  than  those  of  other  countries. 
Many  classes  of  contracts  are  against  public  policy,  and 
therefore  illegal,  which  it  is  beyond  our  present  scope  to 
consider ;  and  this  same  public  policy  is  a  variable  thing  of 
itself :  but,  as  a  writer  observes,  whatever  contravenes  an 
actual  rule  of  policy,  or  which  interferes  seriously  with  the 
true  interests  of  society,  is  against  public  policy.^  When 
narrow  views  of  trade  were  entertained,  the  common  law 
pronounced  "forestalling,  regrating,  and  engrossing"  con- 
trary to  public  policy,  and  illegal,  abhorring  all  attempts  on 

1  Nicholson  v.  Goooh,  5  E.  &  B.  ^  Benj.  Sales,  bk.  3,  o.  3,  §  1 ; 
999 ;   Galligan  v.  Fannan,  7  Allen,     Brandon  v.  Nesbitt,  6  T.  R.  23. 

255.  6  Hanauer  v.  Doane,  12  Wall.  342 ; 

2  See  Story  Sales,  §§  505,  506.  Hanauer  v.  Woodrufi,  15  Wall.  439. 

s  Benj.    Sales,   bk.    3,  c.  3,  §  1 ;  '  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Pel- 

Poplett  V.  Stockdale,  Ey.  &  M.  337 ;  lecat  v.  Angell,  2  C.  M.  &  R.  311 ; 
Pearoe  v.  Brooks,  L.  R.  1  Ex.  212.         Creekmore  v.  Chitwood,  7  Bush,  317  ; 

i  Langton  v.  Hughes,  1  M.  &  S.     Story  Sales,  §§  507-509. 
593 ;    Roberts  v.  Egerton,  L.  E.  9  «  gtory  Sales,  §§  489,  491 ;   Rlch- 

Q.  B.  494.  ardson  v.  Mellish,  2  Bing.  242  ;  Craw- 

ford V.  Russell,  62  Barb.  92. 
VOL.  II.  44  689 


§  622 


SALES  OP  rEESONAL  PROPERTY.     [PART  VI. 


the  part  of  speculators  to  control  the  market;  but  such  is 
the  rule  no  longer.^  Nor  are  "gold"  sales,  in  a  period  of 
paper-money  as  legal  tender,  or  stock  sales,  though  some- 
times akin  to  gambling,  to  be  pronounced  classes  of  trans- 
actions void  as  against  public  policy.^  Nor  necessarily  is  a 
sale  upon  an  option.^ 

§  622.  Sales  against  Public  Policy  and  Good  Government 
Sale  of  0£Bces,  Lawsuits,  etc.  —  On  general  ground  of  public 
policy,  but  with  a  special  view  to  the  pure  administration 
of  civil  government,  the  sale  of  a  public  of&ce,  or  the  trans- 
fer of  property  in  consideration  of  procuring  a  public  office, 
is  void ;  and,  by  whatsoever  device  such  a  consideration  is 
embodied  in  a  sale  contract,  the  bargain  must  fail  as  illegal.* 
And  whether  it  be  the  sale  of  an  office  outright,  or  the 
parcelling  out  of  its  profits  between  the  office-holder  and 
another,  the  rule  is  the  same.^    So  is  a  sale  illegal  whose 


1  4  Bl.  Com.  158  ;  Benj.  Sales,  bk. 
3,  0.  3,  §  1 ;  Story  Sales,  §  490  ;  7  & 
8  Viot.  c.  24.  A  wager  or  gambling 
contract  is  void :  i.  e. ,  not  to  buy  or 
sell  goods,  nor  deliver  nor  pay  for 
them,  but  to  close  the  transaction 
upon  the  basis  of  the  market  price 
at  an  appointed  time  upon  the  differ- 
ence. Hawley  v.  Bibb,  69  Ala.  52  ; 
Corbett  v.  Underwood,  83  111.  324  ;  81 
111.415;  79111.353;  Bigelowij.  Bene- 
dict, 70  N.  Y.  202.  But  from  this  class 
is  excepted  sales  which,  though  op- 
tional, contemplate  delivery.  Greg- 
ory V.  Wattowa,  58  Iowa,  711 ;  13 
Fed.  Kep.  263.  A  sale  contract  whose 
moving  consideration  is  an  election 
bet  is  illegal.  15  Gratt.  653  (statute), 
502;  Harper  v.  Grain,  36  Ohio  St. 
338  ;  22  Minn.  52. 

A  contract  for  the  sale  of  goods 
to  be  delivered  at  a  future  day  is 
seen  to  be  valid,  where  a  bon&  fide 
delivery  and  payment  of  price  is 
intended.  Supra,  §§  209,  210.  But 
a  mere  betting  or  wager  sale  of  "  fut- 
ures" is  null  and  void.  Grizewood 
V.  Blane,  11  C.  B.  536.  In  England, 
the  statute  of  8  &  9  Viot.  c.  109,  is 
690 


construed  in  this  connection.  And 
in  some  American  States  there  are 
statutes  of  a  similar  character.  See 
Sawyer  v.  Taggart,  14  Bush,  727 ; 
Shaw  J>.  Clark,  49  Mich.  384 ;  Eum- 
sey  V.  Berry,  65  Me.  574 ;  Barnard 
V.  BackhauB,  52  Wis.  593 ;  80  N.  C. 
294;  Elmers.  Welch,  47  Conn.  56. 

But  aliter,  as  it  seems,  where  the 
gambling  transaction  is  such,  only  in 
enabling  one  of  the  contracting  par- 
ties to  gamble.  Thacker  v.  Hardy,  4 
Q.  B.  D.  685.  The  honest  intention 
of  one  of  the  parties  may  often  pro- 
tect his  rights  as  against  the  other. 
See  §  617. 

2  Brown  v.  Speyers,  20  Gratt.  296 ; 
Appleman  v.  Fisher,  34  Md.  540. 

s  White  V.  Barber,  123  O.  S.  392 ; 
70  N.  Y.  202  ;  83  N.  Y.  92. 

*  Story  Sales,  §  494 ;  Wells  v. 
Foster,  8  M.  &  W.  149 ;  Filson  v. 
Himes,  5  Penn.  St.  452  ;  Benj.  Sales, 
bk.  3,  c.  3,  §  1 :  Spencer  v.  Jones,  6 
Gray,  502. 

6  Hunter  v.  Nolf,  71  Penn.  St.  282 ; 
Gray  v.  Hook,  4  Comst.  449;  Benj. 
Sales,  bk.  3,  c.  3,  §  2 ;  10  Ir.  C.  L. 
226. 
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moving  consideration  is  the  influencing  of  a  public  officer, 
or  one  dealing  with  such  officer,  in  the  discharge  of  his 
duty.^  Lobby  contracts,  so  called,  inasmuch  as  they  tend 
to  corrupt  legislation,  are  likewise  illegal,  whether  for  fixed 
or  contingent  fees;  and  so  with  other  contracts  founded 
upon  the  consideration  of  personally  influencing  public  offi- 
cers to  perform  certain  official  acts ;  though  services  might 
be  rendered  ot  no  sinister  nature,  as  in  procuring  testimony 
conducting  a  hearing,  or  making  an  argument,  in  further- 
ance of  legislative  or  executive  as  well  as  judicial  procedure, 
sufficient  to  base  a  legitimate  claim  upon  for  compensation. ^ 
All  sales  in  consideration  of  carrying  or  influencing  public 
elections  are  void ;  ^  and  so  is  the  sale  of  a  "  recommenda- 
tion," intended  to  influence  another  as  though  an  honest  and 
disinterested  opinion.* 

With  more  especial  reference  to  the  purity  of  judicial 
administration,  and  the  sanctity  of  private  rights,  have  the 
courts  generally  repudiated  as  illegal  the  sale  of  lawsuits, 
mentioning  under  this  head  the  kindred  offences  of  cham- 
perty and  maintenance ;  but  the  ancient  common-law  rules 
against  one  party's  intermeddling  with  another's  right  to 
litigate  are  greatly-  relaxed  under  the  influence  of  equity 
and  the  modern  practice  acts.^ 

§  623.  Sales  in  Restraint  of  Trade  Illegal.  —  No  contract  of 
sale  is  good  which  is  in  general  restraint  of  trade  ;  ®  for  this  is 


1  Cook  V.  Shipman,  51  111.  316 ;  ^  Benj.  Sales,  bk.  3,  c.  3,  §  1 ; 
Eichardson  v.  Crandall,  48  N.  Y.  Stanley  v.  Jones,  7  Bing.  369 ;  4  Bl. 
348  ;  Weld  v.  Lancaster,  56  Me.  453.  Com.  134,   135 ;   Hutley  v.  Hutley, 

2  Mills  V.  Mills,  40  N.  Y.  543  ;  Bow-  L.  K.  8  Q.  B.  112  ;  U.  S.  Digest,  1st 
man  v.  CofEroth,  59  Penn.  St.  19;  Series,  "Champerty;"  Sedgwick  ». 
Trist  V.  Cliild,  21  "Wall.  441.  See  Stanton,  4  Kern.  289 ;  Scott  v.  Har- 
Winpenny  v.  French,   18   Ohio   St.  mon,  109  Mass.  237. 

469 ;   Sedgwick  v.  Stanton,  4  Kern.  «  Hinde  v.  Gray,  1  M.  &  G.  195 ; 

289  ;   Swayne,  J.,  in  Trist  v.  Child,  More  v.  Bonnet,  40  Cal.  251 ;  Lange 

supra.  V.  Werk,  2  Ohio  St.  619 ;  Benj.  Sales, 

8  Martin  v.  "Wade,  37  Cal.   168 ;  bk.  3,  c.  3,  §  1 ;  Mumford  v.  Geth- 

Swayze  v.  Hull,  3  Halst.  54 ;   Duke  ing,  7  C.  B.  n.  s.  305 ;  Story  Sales, 

V.  Asbee,  11  Ire.  112.  §§  492,  493  ;   Crawford  v.  "Wick,  18 

*  This  principle  applies  in  private  Ohio  St.  190 ;  Dean  v.  Emerson,  102 

or  public  transactions.    41  Conn.  581;  Mass.  480;  Erie  R.  E.  Co.  ■B.Union 

136  Mass.  265.  Locomotive  Co.,  6  "Vroom,  240. 

691 


§  623         SALES  OF  PERSONAL  PROPERTY.     [PART  VI. 

in  derogation  of  private  rights,  and  tends  to  monopoly.  But 
a  contract  imposing  upon  consideration  a  partial  restraint  is 
binding,  if  the  restraint  be  kept  within  reasonable  bounds. 
The  vending  of  patent-rights  or  copyrights  does  not  contra- 
vene this  rule,  for  this  amounts  to  the  limited  propagation 
of  one's  secret ;  and  such  rights,  moreover,  are  admitted  to 
be  monopolies  which  government  allows  for  a  certain  length 
of  time.^  One  may  agree  to  assign  all  future  patents,  as 
well  as  his  present  ones,  relating  to  a  certain  invention. ^ 
Nor  is  a  sale  of  one's  "  good-will,"  or  even  (as  it  is  held)  the 
promise  to  influence  the  public  to  deal  with  the  buyer  as  the 
seller's  successor,  illegal.^  It  is  only  in  partial  restraint  of 
trade,  and  therefore  permissible,  for  a  seller  to  stipulate  that 
he  will  not  carry  on  the  business  within  the  circuit  of  his 
usual  custom  as  then  definable,  or  of  a  particular  munici- 
pality.* The  restraint  stipulated  for  might  be  in  time  in- 
stead of  space.  But  it  would  appear  that  restraint  in  space 
is  now  the  only  decisive  cause  of  avoidance,  since  partial 
restraint  as  to  space  is  frequently  upheld,  though  unlimited 
as  to  time ;  ^  and  a  restraint  intended  to  operate  through  the 
realm  in  Great  Britain,  or  through  the  whole  State  as  our 
American  courts  would  rule  it,  is  void,  because  general.^ 

1  Leather  Cloth  Co.  o.  Lorsont,  Cloth  Co.  v.  Lorsont,  L.  E.  9  Eq. 
L.  E.  9  Eq.  345;  Bryson  v.  White-  345,  James,  L.  J.,  reached  the  con- 
head,  1  Sim.  &  Stu.  74 ;  Morse  Twist  elusion  that  there  is  no  rule  laid 
Co.  1!.  Morse,  103  Mass.  73.  down  as  to  the  invalidity  of  a  re- 

2  Printing  Co.  v.  Sampson,  L.  E.  straint  which  is  unlimited  in  point  of 
19  Eq.  462.  space ;   but  that  the  sole  test  is  the 

*  Hoyt  V.  Holly,  39  Conn.  326  (two  reasonableness  or  unreasonableness 

judges  diss.)  ;  Warfield  v.  Booth,  33  of  the  restraint  at  issue.     This,  how- 

Md.  63.  ever,  was  a  case  relating  to  the  dis- 

<  Guerand  v.  Bandelet,  32  Md.  561 ;  closure  of  a  trade  secret ;  hence,  in 

Warren  v.  Jones,  51  Me.  146 ;  Jen-  Allsopp  v.  Wheatcroft,  L.  R.  15  Eq. 

kins  V.  Temples,  39  Ga.  655 ;  Whit-  59,  the  statement  of  James,  L.  J., 

ney  v.  Slayton,  40  Me.  224.  is  doubted.    But  Rousillon  v.  Rousil- 

6  See  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Ion,   14    Cb.   D.   351,   sustains    the 

Hitchcock  V.  Coker,  6  Ad.  &  E.  438 ;  former  view ;  and  it  may  now  he 

Guerand  v.  Bandelet,  32  Md.  561.  regarded  as  quite  doubtful  whether 

8  Taylor  v.  Blanchard,  13  AUen,  restraint  in  space  per  se  should  be 

870 ;  MaUan  v.  May,  13  M.  &  W.  taken  as  illegal,  apart  from  unreason- 

511 ;  More  v.  Bonnet,  40  Cal.  251 ;  ableness,  upon  all  the  particular  cir- 

Hinde  v.  Gray,  1  M.  &  G.  195 ;  Lange  cumstances  of  the  case.    See  further, 

B.  Werk,  2  Ohio  St.  619.    In  Leather  Davies  v.  Davies,  36  Ch.  U.  379. 
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The  right  of  one  who  has  sold  out  the  good-will  of  his 
business  to  carry  on  the  same  business  in  the  buyer's  im- 
mediate vicinity  is  a  matter  for  reasonable  interpretation, 
according  to  the  sense  of  the  parties ;  but  the  seller  should 
not  be  allowed  to  overreach  the  buyer  in  such  a  bar- 
gain.^ 

§  624.  Sales  made  Illegal  by  Legislation ;  Penal  Acts,  Usury, 
etc.  —  Of  sales  whose  illegality  may  be  said  to  depend  more 
especially  upon  legislation,  several  classes  may  be  mentioned : 
such  as  acts  against  lotteries,  acts  requiring  licenses  or  other- 
wise imposing  taxes,  acts  regulating  the  sale  of  noxious  or 
deceptive  articles,  acts  enforcing  certain  requirements  as  to 
weight  and  measure,  inspection  acts,  and  the  like,  some  of 
which  pursue  a  theory  of  morals  which  the  common  law  did 
not  clearly  sanction,  while  others  are  rather  to  facilitate  the 
operations  of  government.  The  courts  have  distinguished 
between  statutes  which  expressly  prohibit  the  transaction 
and  those  which  only  prohibit  it  by  implication,,  as  by  impos- 
ing penalties  for  disobedience  ;  yet  every  such  question  must 
be  tested  by  the  true  intent  of  the  enactment  as  to  render- 
ing the  contract  illegal  or  not.^  Usury  taints  a  sale ;  though 
the  policy  of  usury  acts  is  a  doubtful  one.^  Many  other 
statutes  which  render  sales  void  for  illegality  are  founded 
upon  a  capricious  policy,  which  fails  to  interpret  truly  .the 
sense  of  the  public,  so  that  the  courts  incline  to  uphold  the 
transaction.  Even  the  imposition  of  a  penalty  may  some- 
times justify  an  inference,  that  not  particular  sales  with 
individuals,  but  one's  general  business,  shall  bear  the  conse- 
quence of  a  non-compliance  with  the  legislative  enactment ; 

1  See  Mouflet  v.  Cole,  L.  B.  7  Ex.  1  Sch.  Pars.  Prop.  §  265  ;  Benj.  Sales, 
70 ;  Bradford  v.  Peokham,  9  R.  I.  bk.  3,  c.  3,  §  2 ;  Story  Sales,  §§  498, 
250;  Labouchere  v.  Dawson,  L.  R.  499;  Miller  v.  Post,  1  Allen,  434; 
13  Eq.  322.  The  rule  precluding  the  Lamed  v.  Andrews,  106  Mass.  435 ; 
seller  of  a  good-will  from  soliciting  Aiken  ».Blaisdell,  41  Vt.  655;  Coombs 
former  customers  does  not  extend  to  v.  Emery,  14  Me.  404 ;  Forster  v. 
compulsory  sales,  such  as  those  made  Taylor,  5  B.  &  Ad.  887  ;  Tracy  v. 
by  trustees  in  bankruptcy.     Walker  Talmage,  4  Kern.  162. 

V.  Mottrani,  19  Ch.  D.  355.  ^  Sehermerhom  v.  Talman,  4  Kern. 

2  Cope  V.  Rowlands,  2  M.  &  W.     93  ;  1  Sch.  Pers.  Prop.  §  265  et  seq. 
149 ;  Harris  v.  Runnels,  12  How.  79 ; 
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as  where  one  is  required  to  take  out  a  license  as  dealer  on 
the  basis  of  his  average  sales.  ^ 

§  625.  The  Same  Subject;  Liquor  La'v^s,  Sunday  Laws,  etc. 
—  Prominent  among  these  classes  of  sales  is  to  be  mentioned 
that  concerning  spirituous  and  intoxicating  liquors.  Legis- 
lation on  this  subject  is  constantly  changing  in  the  several 
States,  and  the  numerous  decisions  possess  little  more' than 
local  importance.  It  is  settled  that  these  statutes  are  not 
in  contravention  of  the  fundamental  law  of  our  land  ;  ^  and 
a  broad  issue  for  all  such  legislation  is,  as  to  whether  the 
sales  of  liquor  shall  be  altogether  illegal,  or  only  illegal 
where  the  seller  has  taken  out  no  license.^ 

Sunday  laws  differ  from  the  classes  above  noticed  in  mak- 
ing the  day  on  which  one  contracts  the  occasion  of  avoidance 
rather  than  the  purpose  of  the  contract ;  though  their  object 
is  stUl  the  cause  of  public  morals.  At  common  law,  sales 
on  Sunday  seem  not  to  have  been  void ;  but,  under  English 
statutes  for  the  past  two  centuries  or  more,  the  prohibition 
has  remained  in  force  to  this  day.  Similar  enactments,  more 
or  less  comprehensive  of  scope,  are  to  be  found  in  nearly  all 
of  the  United  States,  works  of  necessity  and  charity  being 
usually  the  basis  of  an  excepting  proviso.*    The   disposi- 

1  See  Lamed  v.  Andrews,  106  *  See  Benj.  Sales,  bk.  3,  c.  3,  §  2 ; 
Mass.  435 ;  Aiken  v.  Blaisdell,  41  Vt.  Act  29  Car.  II.  c.  7,  §  1  ;  Drury  v. 
655.                                                              Defontalne,  1  Taunt.  131 ;  Bloxsome 

2  Bartemeyer  D.Iowa,  18  Wall.  129.     v.  WUliams,  6  B.  &  Cr.  232  ;  37  Ark. 
8  See  Benj.  Sales,  bk.-  3,  c.  3,  §  2  ;     224  ;    Lyon   v.    Strong,  6  Vt.   219  ; 

Stat.  30  &  31  Vict.  c.  142,  §  4  ;  37  &  Smith  v.  Bean,  16  N.  H.  577  ;  North- 

38  Vict.  0.  49  (licensing  act,  1874)  ;  rup  v.  Foote,  14  Wend.  248 ;  Allen  v. 

Butler  V.  Northumberland,  50  N.  H.  Gardiner,   7   E.    I.    22  ;   Murphy  v. 

33 ;  Dolson  v.  Hope,  7  Kans.  161  ;  Simpson,  14  B.  Mon.  419 ;  Cransou 

Jameson  v.  Gregory,  4  Met.  (Ky.)  v.  Goss,  107  Mass.  439;   Mueller  v. 

363 ;  Yaeger  Milling  Co.  v.  Brown,  State,  76  Ind.  310 ;  Finley  v.  Quirk, 

128  Mass.  171.  9  Minn.  194 ;  Sayre  v.  Wheeler,  32 

English  and  American   acts  are  Iowa,  559 ;  Story  Sales,  §§  600-502 ; 

found  regulating  (but  not  forbidding)  Pate  v.  Wright,  30  Ind.  476. 
the  sale  of  articles  made  in  imitation  A  Sunday  contract  being  fully  exe- 

of  butter.    Act  50  &  51  Vict.  c.  29 ;  cuted,  the  law  leaves  parties  where  it 

Plumley  v.  Massachusetts,  155  U.  S.  finds  them.    Myers  v.  Meinrath,  101 

461.     Of  articles  dangerously  explo-  Mass.  366  ;  Green  v.  Godfrey,  44  Me. 

sive,  like  nitro-glycerine.  Act  38  Vict.  25  ;  Thompson  v.  Williams,  58  N.  H. 

0.  17.     And  of  various  other  articles  248.    Cf.  as  to  replevin,  Kinney  v. 

within  the  scope  of  our  text.  McDermot,  56  Iowa,  674. 
694 


CHAP.  XVn.]      ILLEGAI,   SALES  ;   MUTUAL   RESCISSION.  §  625  a 

tion  is  frequently  shown,  at  the  present  day,  to  mitigate 
the  severity  of  such  legislation  by  liberally  construing  the 
Sunday  laws;  and  a  sale  void  under  such  an  enactment 
would  appear  good  wherever  a  fresh  promise  passes  be- 
tween the  parties  on  a  subsequent  day,  or  the  execution 
of  the  bargain  made  on  Sunday  is  on  some  other  day  of 
the  week ;  and  the  bargain  may  hold  in  favor  of  an  innocent 
party,  as  where  the  execution  of  the  contract  by  the  one  in 
violation  of  the  Sunday  law  was  unknown  to  the  other.  ^ 

§  625a.  The  Same  Subject;  Constructive  Illegality  not  to 
be  favored.  —  Courts  in  these  modern  days  should  not  be 
zealous  to  extend  the  rule  of  illegality  by  construction,  in 
furtherance  of  some  assumed  public  policy.  For,  as  a  mod- 
ern English  judge  has  well  observed,  "  if  there  is  one  thing 
which  more  than  another  public  policy  requires,  it  is  that 
men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their  contracts, 
when  entered  into  freely  and  voluntarily,  shall  be  enforced 
by  courts  of  justice."  This  paramount  public  policy  must, 
therefore,  be  considered,  that  courts  are  not  lightly  to  in- 
terfere with  the  freedom  of  contract.^ 

1  Simpson  v.  Moholls,  5  M.  &  "W.  Lord's  Day  is  the  elementary  princi- 

702  ;  Harrison  v.  Colton,  31  Iowa,  16 ;  pie  that  one  who  has  himself  partici- 

Dickinson  v.  Richmond,  97  Mass.  45 ;  pated  in  a  violation  of  law  cannot 

Sumner  «.  Jones,  24Vt.  317  ;  Cameron  he  permitted  to  assert  in  a  court  of 

V.  Peck,  37   Conn.  555 ;  Vinton  v.  justice  any  right  founded  upon  or 

Peck,    14    Mich.    287  ;    Winchell  v.  growing  out  of  the  illegal  transaction. 

Carey,  115  Mass.  560 ;  Sayles  v.  Well-  If,  therefore,  the  evidence  shows  a 

man,  10  R.  I.  465.     See  Benj.  Sales,  good  cause  of  action,  without  any 

supra;    Story   Sales,     §§     500-502.  participation  of  the  plaintiff  in  an 

Where  the  price  is  agreed  upon  on  illegal  transaction,  he  may  recover, 

Sunday,  but  delivery  was  not  to  take  the  law  simply  refusing  its  aid  to 

place  till  the  next  day,  the  contract  either  party  in  giving  effect  to  an 

is  not  illegal.    Rosenblatt  v.  Towns-  illegal  transaction  in  which  he  has 

ley,  73  Mo.  586 ;  Gibbs  Co. ».  Brucker,  taken  part."    Mr.  Justice  Woods  in 

111  U.  S.  597.     A  Sunday  subsorip-  Gibbs  Co.  v.  Brucker,  111  U.  S.  597, 

tion  for  a  work  of  charity  is  not  void.  601,  and  cases  cited. 
Allen  V.  Duffie,48  Mich.  1 ;  98  Penn.  2  Jessel,  M.  R.,  in  L.  R.  19  Eq. 

St.  389.     But  see  62  Ind.  365.  462,  465 ;  approved  by  court  in  Rou- 

"The  ground  upon  which  courts  sillon  v.  Rousillon,  14  Ch.  D.  865. 
have  refused  to  sustain  actions  on  See  further  on  this  general  sub- 
contracts made  in  contravention  of  ject,   which  broadens  into  contract 
Statutes  for  the  observance  of  the  illegality,  the  valuable  note  of  Judge 
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§  626.  Avoidance  of  Sale  by  Mutual  Rescission ;  Mutual  Re- 
sale.—  IV.  Avoidance  by  mutual  rescission.  This  method  of 
terminating  a  sale  is  always  open  to  the  sale  parties,  who 
may  rescind  or  modify  at  any  stage,  before  or  after  full 
performance  of  their  contract,  and  upon  whatever  terms 
they  please,  provided  that  all  who  had  acquired  rights 
under  the  sale  acquiesce  in  the  arrangement.^  No  new 
consideration  is  necessary ;  for  where  a  contract  is  modified, 
the  consideration  for  the  original  agreement  is  imported  into 
the  substituted  agreement;  and  a  mutual  release  from  ob- 
ligation furnishes  a  mutual  consideration.^  The  presumed 
result  of  rescission  is,  that  buyer  and  seller  are  restored 
each  to  his  former  rights,  —  the  seller  resuming  his  goods  if 
already  delivered,  and  the  buyer  his  purchase-money  if  al- 
ready paid;  but  in  these  as  in  other  respects  the  parties 
are  left  free  to  regulate  their  status  for  themselves,  and 
the  proper  province  of  court  or  jury  is  to  decide  upon  the 
evidence  what  they  really  intended.^ 

In  case  of  mutual  rescission  or  of  a  mutual  re-sale  to  the 
original  seller,  simple  evidence  of  what  was  mutually  in- 
tended will  resolve  usually  the  point  of  a  re-vestment  of 

Bennett  to  Benj.  Sales,  6th  Am.  ed.  buyer  that  he  shall  re-sell  at  the  lat- 

602-511.    Our  present  limits  forbid  ter's  risk.     Stephens  v.  Wilkinson,  2 

an  exhaustive  treatment  of  the  sub-  B.  &  Ad.  320 ;  Page  v.  Cowasjee,  L. 

ject.  R.  1  P.  C.  127.    But  the  seller's  sim- 

1  Of  course  the  agreement  to  re-  pie  resumption  of  goods  unpaid  for, 
scind  must  be  mutual  and  complete ;  with  the  buyer's  concurrence,  would 
an  unaccepted  offer  will  not  sufBce.  justify  the  presumption  of  a  mutual 
86  Ala»  257.  The  terms  of  rescission  rescission.  Sloane  v.  Van  Wyck,  4 
and  due  formalities  of  notice  should  Abb.  N.  Y.  App.  250. 

be  observed.     154  Penn.  St.  190.  As  to  rescission  of  an  executory 

2  Kelly  «.  Bliss,  54  Wis.  187,  191 ;  contract  for  sale  and  purchase  by  the 
Stead  V.  Dawber,  10  A.  &  E.  57.  total   destruction  of  the  thing,   see 

3  2  Kent  Com.  504  ;  Morgan  v.  Kelly  v.  Bliss,  54  Wis.  187  ;  Thomas 
Bain,  L.  R.  10  C.  P.  15 ;  Story  Sales,  v.  Knowles,  128  Mass.  22. 

§§  415,  419,  426,  427;  supra,  §  600.  A  retrocession  of  property  does  not 
The  seller's  title  in  his  chattel  may  obliterate  the  ownership  of  the  pur- 
re-vest,  notwithstanding  the  buyer  chaser  which  existed  during  the  inter- 
retains  possession  after  rescission  for  val  between  the  sale  and  retroces- 
repairing  it.  Beecher  v.  Mayall,  16  sion  ;  nor  afiect  privileges  acquired 
Gray,  376.  Mutual  rescission  is  not  on  the  property  under  such  owner- 
to  be  inferred  where  the  seller  re-takes  ship.  Wilmot  v.  Ouachita  Belle,  32 
his  goods  by  force,  and  notifies  the  La.  Ann.  607. 
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title ;  1  but  where  the  rights  of  attaching  creditors  or  sub- 
sequent hond  fide  parties  intervene  the  issue  is  not  so  simple. 
In  this  latter  case  the  same  formalities  of  delivery  are  need- 
ful as  before  for  a  secure  title ;  and  re-possession  by  the 
original  seller  is  needful  to  establish  him  in  his  fuU  rights.'' 
The  needful  consideration  should  be  restored  in  fair  accord- 
ance with  the  mutual  intent.^ 


CHAPTER  XVIII. 

SALES    AT    AUCTION. 

§  627.  Public  or  Auction  Sales  in  General.  —  Having  now 
finished  the  examination  of  private  sales,  we  shall  devote 
our  final  chapter  on  the  present  topic  to  the  peculiar  feat- 
ures presented  in  what  may  well  be  caUed,  by  way  of  con- 
trast, public  sales ;  for  a  sale  at  auction,  instead  of  bringing 
buyer  and  seller  together  as  individuals  to  make  a  private 
contract  on  their  own  terms,  puts  the  seller  forth  to  the 
public  with  his  goods  as  undertaking  openly  to  close  a 
bargain  with  such  a  party  as  may  on  a  certain  occasion 
offer  the  largest  price  in  presence  of  the  other  competitors. 
The  subject-matter  of  an  auction  sale  may  be  real  or  personal 
property,  or  both  combined  ;  sometimes  the  sale  is  of  prop- 
erty as  a  whole,  and  sometimes  it  is  of  property  in  lots  ;  and 
at  one  and  the  same  auction  the  property  of  several  owners 
is  frequently  offered.* 

A  sale  at  auction  is  a  public  sale  of  property  to  the  highest 
bidder ;  ^  and  as  the  essential  characteristic  of  such  sales  is 


1 102  Mass.  291,  295 ;  Folsom  v.  ered  back  in  assumpsit.    Ankeny  «. 

Cornell,  150  Mass.  115.  Clark,  148  U.  S.  345. 

2  See  Quincy  v.  Tilton,  5  Me.  277  ;  *  Bouv.  Diet.  "  Auction ; "  Story 
61  Me.  520  ;  1  Mason,  4-37.  Sales,  §  460 ;  Bateman  Auctions,  1, 2. 

3  See  54  Fed.  .32 ;  Fewell  v.  Deane,  ^  The  publicity  of  an  auction  and 
S.  C.  (1895).  On  rescission  of  a  sale,  the  competition  which  it  engenders 
purchase-money  paid  may  be  recoT-  make  it  a  most  efiectual  means  of 
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the  open  selection  by  the  seller,  or  his  agent,  of  the  highest 
from  a  number  of  bidders,  the  method  of  conducting  an 
auction  by  public  outcry,  now  almost  universal,  seems  not 
indispensable.  Thus,  where  the  seller  invites  each  bidder  to 
put  down  his  sum  on  a  slip  of  paper,  these  slips  to  be  after- 
wards taken  up,  and  he  whose  paper  contains  the  largest  sum 
to  be  declared  the  purchaser,  —  this  is  considered  essentially 
a  sale  at  auction.^  Nor  is  the  method  of  selling  by  outcry 
invariable.  As  regularly  conducted  in  England  and  America, 
the  auction  progresses  from  the  lowest  to  the  highest  bid, 
closing  with  the  last ;  but,  in  a  Dutch  auction,  the  procedure 
is  reversed,  —  the  property  being  set  up  above  its  value,  and 
the  price  gradually  lowered  tUL  some  one  takes  it.^ 

S  628.  Leading  Topics  to  be  considered.  —  Our  leading 
topics  are, —  (1st.)  Auctioneers,  their  rights  and  duties ; 
(2d.)  Preliminaries  of  the  auction  sale,  including  terms  and 
conditions  ;  (3d.)  Method  of  conducting  the  auction ;  (4th.) 
Fraud  in  the  biddings  ;  (5th.)  Enforcement  of  the  auction 
contract.  And  our  consideration  of  the  subject  will  be  con- 
fined, as  far  as  possible,  to  sales  of  personal  property. 

§  629.  Auctioneers ;  their  Rights  and  Duties  ;  Auctioneer  as 
Agent.  —  (1st.)  Auctions  are,  in  general,  conducted  by  a 
class  of  persons  duly  licensed  upon  giving  a  bond,  and  em- 
powered to  sell  the  property  of  others  at  public  sale  for  a 
commission  on  the  proceeds.  By  virtue  of  his  employment, 
an  auctioneer  is  solely  the  agent  of  the  seller  of  goods  until 

ascertaining  and  obtaining  the  market  liams,   3  Bibb,   365.     But  whether 

value  of  property.    Bateman,  4.    But  this  should  be  termed    an   auction 

the  sale  by  auction,  though  evidence  sale,  unless  openly  conducted,  and 

of  the  market  price,  is  not  conclusive,  afiording  the  public  an  opportunity 

Shelley  v.  Nash,  8  Madd.  236 ;  Croak  to    compete,    qucere.      Government 

V.  Owens,  121  Mass.  28  ;  Gill  v.  Mc-  contracts  are  frequently  offered  under 

Namee,  42  N.  Y.  44.     Moreover,  it  statute  for  written  bids  or  "  sealed 

most  nearly  avoids  the  opportunity  proposals." 

of  fraud.    Yet  such  a  sale,  if  forced,  A  sale  by  auction  is  not  per  se  a 

often    yields    a    less    advantageous  sale  in  market  overt.      See  supra, 

price  than  where  time  is  taken  for  §  19 ;  Lee  v.  Bayes,  18  C.  B.  599 ;  2 

finding  private  purchasers  and  dis-  Jur.  n.  s.  1093. 

posing  of  the  thing  at  private  sale.  ^  See  Lord  Mansfield,  in  Bexwell 

1  Attorney-General  v.  Taylor,  13  v.  Christie,  1  Cowp.  395  ;   18  Hun, 

Price,  636.     And  see  Dickerman  v.  475. 
Burgess,  20  111.  266 ;  Tyree  v.  Wil- 
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the  bargain  is  struck  with  the  buyer,  and  then  he  becomes 
the  agent  of  the  buyer  likewise  for  certain  limited  purposes. 
As  the  seller's  agent,  he  is  responsible  to  him,  as  any  bailee 
for  hire,  for  ordinary  diligence  and  skill  in  the  storage  of  the 
goods  confided  to  him,  but  is  not  liable  for  inevitable  acci- 
dents.^ He  is  also  bound,  like  other  agents,  by  the  seller's 
special  instructions  regarding  terms  and  conditions  of  sale, 
in  other  respects  observing  the  custom  pf  trade  ;  but  in  no 
case,  without  express  authority,  can  he  dispose  of  the  goods 
at  private  sale.^  On  the  other  hand,  he  is  under  obligations 
to  the  public,  and  must  conduct  his  sale  honorably,  and 
according  to  the  terms  he  offers  ;  and  any  instructions  given 
by  the  seller  which  would  operate  as  a  fraud  upon  open 
bidders  must  be  disregarded,  or  the  employment  refused.^  A 
verbal  authority  makes  one  an  auctioneer  for  the  seller.* 


1  Story  Sales,  §§  79,  459,  472; 
Maltby  v.  Christie,  1  Esp.  340 ;  Com- 
monwealth V.  Passmore,  1  S.  &  B. 
217.  Deputy-sheriffs  are  often,  vir- 
tute  officii,  brought  within  the  same 
rules  as  auctioneers.  See  St.  Louis 
Church  V.  Bonneval,  13  La.  Ann. 
321 ;  M'Mechen  v.  Baltimore,  3  Har. 
&  J.  534 ;  Davis  v.  Commonwealth, 
3  Watts,  297.  That  an  auctioneer's 
license  does  not  permit  him  to  carry 
on  the  additional  business  of  pawn- 
broker, see  Hunt  v.  Philadelphia,  35 
Penn.  St.  277.  See  Eng.  Stat.  8  &  9 
Vict.  c.  15,  which  requires  an  auc- 
tioneer to  display  his  license  at  the 
place  of  auction.  In  London,  many 
auctioneers  are  also  brokers.  Bate- 
man,  17.  As  to  license,  see  further, 
Gunnaldson  v.  Nyhus,  27  Minn.  440  ; 
State  V.  Poulterer,  16  Cal.  514  ;  Bate- 
man  Auctions,  7-19,  and  Sheldon's 
notes;  18  Kans.  271.  Under  the 
legislation  of  various  States  only 
licensed  auctioneers,  having  a  local 
place  of  business,  can  sell  at  auction ; 
and  bonds  are  often  required.  People 
V.  Grant,  126  N.  Y.  473.  An  auc- 
tioneer's bond  obliges  him  to  pay 
over  the  proceeds  of  the  sale.  Tripp 
V.  Barton,  13  E.  I.  130 ;  3  Har.  &  J. 


534.  In  various  instances  auction- 
eers are  also  brokers,  or  commission 
merchants,  or  even  pawnbrokers. 
Separate  licenses  for  such  separate 
pursuits  are  sometimes  required  by 
local  acts.  Duties  are  sometimes 
imposed  on  auction  sales ;  e. jr.,  under 
acts  of  Congress  during  the  late 
civil  war,  as  part  of  the  internal 
revenue  system,  and  when  United 
States  licenses  were  also  required  for 
specified  business  pursuits.  The  Eng- 
lish tax  on  auction  sales  was  found 
troublesome,  and  finally  abolished 
by  8  &  9  Vict.  c.  15. 

Auctioneers  act  frequently  as  ap- 
praisers ;  and  an  English  license  as 
auctioneer  serves  for  this  double  pur- 
pose.   Bateman,  38,  39. 

2  Bexwell  v.  Christie,  1  Cowp.  395 ; 
Bateman,  20  ;  Marsh  v.  Jelf,  3  F.  &  E. 
284 ;  Williams  v.  Poor,  3  Cr.  C.  C. 
251 ;  Steele  v.  EUmaker,  11  S.  &  K. 
86 ;  Bush  v.  Cole,  28  N.  Y.  261 ;  3 
Har.  &  J.  534. 

s  Story  Sales,  §  79.  See  Main- 
price  V.  Westley,  6  B.  &  S.  420. 

■1  Yourt  V.  Hopkins,  24  111.  326 ; 
Chapman  v.  Partridge,  5  Esp.  256 ; 
Bateman,  20. 
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An  auctioneer's  business  is  to  sell ;  lie  has  no  authority  as 
such  to  make  a  purchase  for  his  principal.  ^  Moreover,  the 
auctioneer's  authority  is  a  personal  one  at  the  common  law- 
and  cannot  be  delegated  to  others.^  But  custom  and  local 
statutes  modify  the  rule  ;  and  it  is  not  unusual  for  an  auc- 
tioneer to  employ  another  to  make  the  outcry  and  use  the 
hammer  under  his  own  immediate  direction  and  supervision ; 
and  for  matters  subsidiary  and  incidental  to  the  public  ven- 
due, as  in  storage  and  delivery  of  the  goods,  or  clerical  ser- 
vices rendered  while  the  auction  progresses,  and  at  other 
times,  the  employment  of  clerks  and  porters  is  as  common  as 
in  other  kinds  of  business.^  Even  the  auctioneer's  absence 
during  part  of  the  time  occupied  by  an  auction  which  pro- 
ceeds under  his  supervision  is  held  not  to  invalidate  the 
sale.* 

The  common  rules  of  agency  are  applicable  to  an  auc- 
tioneer. Thus,  if  he  deviates  from  his  principal's  special 
directions,  he  is  liable  to  his  principal  for  the  consequences ; 
and,  under  such  circumstances,  he  may  be  also  bound  per- 
sonally to  the  buyer  in  the  contract.^  An  auctioneer's  gen- 
eral employment  is  not  sufficient  notice  to  the  public  that 
he  acts  only  as  agent ;  it  would  appear  that  he  may  auction 
off  property  of  which  he  is  owner  ;  ^  and  hence  he  makes 
himself  personally  responsible  to  the  buyer  for  all  damage 
under  the  contract,  unless,  prior  to  concluding  the  bargain, 
he  discloses  the  real  seller's  name ;  though,  if  he  has  fol- 
lowed his  principal's   directions,  he  has  his  own  remedy 


1  Story  Agency,  §  27.  a  sale  for  a  corporatiou.    Bateman, 

2  Stone  V.  State,  12  Mo.  400  ;  Story  22  ;  L.  K.  9  Ex.  13. 

Sales,  §§  79,  475  ;  Pierce  «.  Corf,  L.  R.  »  Commonwealth  v.  Harnden,  19 

9  Q.  B.  210  ;  Bateman,  29  ;  Wolf  v.  Pick.  482  ;  Poree  v.  Bonneval,  6  La. 

Van  Metre,  27  Iowa,  348.     Doubtless  Ann.  386  ;  Bird  v.  Boulter,  4  B.  &  A. 

an  administrator  or  trustee  may  em-  443  ;  Johnson  v.  Buck,  6  Vroom,  38  ; 

ploy  an  auctioneer  to  conduct  the  Harvey  v.  Stevens,  43  Vt.  653. 

sale  ;    though   supervising   the    sale  *  Commonwealth  v.  Harnden,  su- 

himself  in  a  certain  sense.    Lewis  v.  pra. 

Heed,  11  Ind.  239  ;  5  La.  Ann.  437.  6  Bush  v.  Cole,  28  N.  Y.  261 ;  Steele 

A  written  authority  to  sell  is  often  v.  EUmaker,  11  S.  &  R.  86 ;    Story 

desirable,  however,  as  in  the  case  of  Sales,  §  477  ;  1  Bay  (S.  C),  169. 
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against  the  latter.  ^  An  owner,  too,  who  revokes  his  auc- 
tioneer's authority,  as  he  may  do  at  any  time  before  the  sale, 
must  indemnify  the  agent  against  liabilities  already  con- 
tracted in  the  due  course  of  his  employment ;  while,  if  the 
latter  has  meantime  regularly  concluded  a  bargain,  the  for- 
mer cannot  set  it  aside  regardless  of  the  buyer's  wishes.^ 
Any  one  who  gets  an  auctioneer  to  sell  his  goods  by  thrust- 
ing them  upon  him  surreptitiously,  as  part  of  those  be- 
longing to  another  party  for  whom  the  auction  is  made, 
perpetrates  a  fraud  upon  both  auctioneer  and  buyer.^  Dis- 
obedience of  the  principal's  instructions  may  be  cured  by  the 
principal's  ratification  upon  full  knowledge  of  the  facts.*  In 
short,  the  auctioneer  sustains,  as  to  the  seller,  the  character 
of  a  special  agent,  with  the  usual  rights  and  liabilities  inci- 
dental to  that  relation.^  So  long  as  his  special  interest  in  the 
goods  continues,  he  may  sue  seller  or  buyer  when  needful ; 
and  his  possession  of  the  goods  for  the  purposes  of  the  sale 
justifies  him  in  maintaining  trespass,  trover,  or  replevin, 
against  any  third  party  who  would  wrongfully  intermeddle 
or  take  them  away.® 

§  630.  The  Same  Subject ;  his  Personal  Responsibilities,  etc. 
—  An  auctioneer  must  take  heed  not  to  sell  what  he  has  no 
right  to  offer.  Where  he  receives  notice  at  any  time  before 
closing  a  bargain  that  what  he  has  offered  for  sale  does  not 

1  Franklyn  v.  Lamond,  4  C.  B.  See  30  Beav.  220,  by  Romilly,  M.  R. 
637  ;  Mills  v.  Hunt,  20  Wend.  431 ;  Specific  performance  of  an  agreement 
Story  Sales,  §§  81,  477-480 ;  Thomas  to  sell  at  auction  cannot  be  compelled 
V.  Kerr,  3  Bush,  619 ;  Schell  v.  by  the  auctioneer.  30  L.  J.  Ch.  409. 
Stephens,  50  Mo.  375.  And  see  49  Bankruptcy  or  death  of  the  prin- 
L.  T.  N.  s.  45.  Where  an  auctioneer  clpal  revokes  the  agency.  Story 
sells  •without  disclosing  the  owner's  Agency,  §  486. 

name,  and  the  goods  are  afterwards  ^  Thomas  v.  Kerr,  3  Bush,  619. 

claimed  by  superior  title,   the  pur-  *  Story  Sales,  §  473. 

chaser  may  sue  the  auctioneer  for  *  See  Story   Sales,  §  470 ;  Bate- 

his  purchase-money.      (Two  judges  man,  25  et  seq. 

dissenting.)     SeemuUer  v.  Fuchs,  64  «  Story  Sales,  §§  471,  474  ;  Wil- 

Md.  217.    See  §§  368,  372.  Hams  v.  Millington,  1  H.  Bl.  81.     But 

2  Warlow  V.  Harrison,  1  E.  &  E.  as  to  selling  fixtures  upon  another's 
295 ;  Manser  v.  Back,  6  Hare,  443.  premises,  see  Davis  v.  Danks,  3  Ex. 
And  see  Bateraan,  31 ;  Simonton  v.  435.  See  further,  Woolfe  v.  Home, 
Minneapolis  Bank,  24  Minn.  216,  as  2  Q.  B.  D.  355. 

to  advances,  &c.  by  an  auctioneer. 
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belong  to  the  principal,  or  that  there  is  fraud  in  the  title,  he 
incurs  a  personal  risk  by  going  on  with  the  sale.^  Even  a 
sheriff  who  sells  goods  taken  in  execution  implies,  in  offer- 
ing them,  that  he  hond  fide  believes  that  he  has  a  title  to 
dispose  of  .2  But  any  party  who  stops  an  auction  sale  on  the 
allegation  of  title  in  another  may  be  sued  in  damages  for  tort, 
if  it  appears  that  such  allegation  was  not  honestly  made.^ 
As  to  the  auctioneer  himself,  if  in  this,  as  in  any  other  in- 
stance, he  connived  at  a  fraud  in  offering  the  disputed  goods 
for  sale,  he  not  only  makes  himself  personally  responsible 
to  the  true  owner  or  buyer  for  the  consequences,  but  is 
unable  to  sue  his  confederate,  though  it  were  the  seller  him- 
self, for  reimbursement ;  while,  if  he  was  honestly  deceived 
in  the  title  which  proves  defective,  he  has  his  remedy  over 
against  the  principal,  though  personally  responsible  in  the 
first  instance.* 

The  employment  of  an  auctioneer  to  sell  by  auction 
imports  no  employment  to  make  a  private  sale;  though 
the  enlargement  of  the  ordinary  scope  of  his  authority  is 
matter  of  mutual  contract.^  So,  on  the  other  hand,  an 
authority  to  sell  at  auction  is  not  implied  in  the  ordinary 
dealings  of  business  men.^ 

630  a.  The  Same  Subject. — The  liability  of  auctioneers, 
like  that  of  agents  or  bailees  generally,  in  respect  of  the 
wrongful  conversion  of  goods,  depends  upon  whether  they 
handle  such  goods  with  the  view  of  passing  the  property  in 
them,  or  whether  they  merely  settle  the  price  or  are  other- 
wise mere  middlemen  between  owner  and  purchaser.  In  the 
former  case  they  are  liable  ;  in  the  latter  case  they  are  not.'' 

1  Hardacre  v.  Stewart,  5  Esp.  103 ;  «  Story  Agency,  §  102 ;  Towle  v. 
Adamson  v.  Jarvis,  4  Bing.  66 ;   57     Leavitt,  3  Fost.  360. 

Fed.  685.      And  see,   as  to  selling  '  Barker  v.  Furlong  [1891],  2  Ch. 

stolen  goods,  supra,  §  19.  172  ;  8  Taunt.  237  ;  4  Bing.  66. 

2  Peto  V.  Blades,  5  Taunt.  657.  An  auctioneer's  advances  or  ex- 
'  Like  V.  McKinstry,  3  Abb.  N.  Y.  penses  incurred  in  good  faith  upon 

App.  62.  goods  fraudulently  purchased  by  the 

*  Story  Sales,  §  481.  party  employing  him  are  protected. 

6  Marsh  v.  Jelf,  3  P.  &  F.  234 ;     68  Md.  229.    Aliter,  if  he  had  previ- 

Bousfield  V.  Hodges,  38  Beav.  90 ;     ous  notice  of  the  fraud. 

Bateman,  27. 
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Where,  then,  the  auctioneer  sells  for  a  wrongful  party,  though 
acting  personally  in  good  faith,  and  without  knowledge  of 
infirm  title,  and  pays  over  the  proceeds  to  his  employer,  he 
is  liable  to  the  true  owner  for  conversion  of  the  goods. ^  In 
short,  if  he  sells  personal  property  (other  than  negotiable 
paper  2)  wrongfully  committed  to  him  for  sale,  he  is  liable 
to  the  rightful  owner  for  a  conversion,  unless  he  can  show 
some  other  justification  than  his  own  good  faith  and  his 
ignorance  of  such  rightful  owner's  title.^ 

§631.  Auctioneer's  Rights ;  Compensation,  Indemnity,  etc. — 
Auctioneers  are  entitled  to  compensation,  usually  in  the 
shape  of  a  commission  upon  the  sale ;  to  which  may  be 
added  the  special  disbursements  and  expenses  incidental  to 
each  particular  transaction,  and  sometimes  an  extra  allowance 
for  extraordinary  services  beyond  merely  selling  at  auction, 
though  nothing  exorbitant ;  this  whole  subject  being  largely 
regulated  by  local  statute,  established  usage,  and  the  special 
contract  between  the  auctioneer  and  his  principal.'*  But  an 
auctioneer  may  lose  his  commissions,  and  render  himself  liable 
in  damages  besides,  for  negligence  on  his  part  whereby  the 


1  Kearney  v.  Clutton,  101  Mich. 
106,  and  cases  cited ;  Consolidated 
Co.  V.  Curtis  [1892],  1  Q.  B.  495. 
Contra,  2  Cal.  571  ;  88  Tenn.  396. 

^  See  Spooner  v.  Holmes,  102  Mass. 
503  ;  §§  19,  20. 

8  Hoffman  v.  Carow,  22  Wend. 
285;  HoUins  v.  Fowler,  L.  R.  7  H.  L. 
757.  A  bailment  by  the  true  owner 
to  the  auctioneer's  employer  is  no 
justification.  Eobinson  v.  Bird,  158 
Mass.  357.  But  contribution  by  such 
owner  to  the  auctioneer's  mistake 
would  justify.  Hills  v.  Snell,  104 
Mass.  178.  As  to  replevin,  see  58 
Hun,  603. 

See  further,  Charlesworth  v.  Mills, 
[1892],  App.  Cas.  231. 

*  Simpson  v.  Margitson,  11  Q.  B. 
23 ;  Maltby  v.  Christie,  1  Esp.  340 
Clark  V.  Smythies,  2  F.   &  F.   83 
Grimshaw  v.  Alter  well,  8  C.  &  P.  6 
Hunt  V.  Philadelphia,  35  Penn.  St. 


277 ;  Harlow  v.  Sparr,  15  Mo.  184  ; 
Russell  V.  Miner,  5  Lans.  (N.  Y.)  537. 
And  see  Bateman,  219  et  seg.  As  to 
an  auctioneer's  compensation  for  sell- 
ing property  in  a  prize  case,  see  2 
Sprague,  160 ;  Blatchf.  Prize  Cases, 
347.  See,  for  the  case  of  an  auction- 
eer's special  contract  as  to  expenses, 
&o.,  Union  Refining  Co.  ■!!.  Pentecost, 
79  Penn.  St.  491.  The  auctioneer 
must,  as  a  rule,  actually  sell,  to  earn 
his  fees,  if  employed  on  commission. 
15  N.  Y.  Supr.  526.  See  special  con- 
tract considered,  93  N.  Y.  562.  But 
as  to  interference  of  the  seller,  or 
other  circumstances  entitling  the  auc- 
tioneer to  sue  on  a  quantum  meruit, 
see  Bateman,  225 ;  3  Brews.  398 ; 
Lara  v.  Hill,  15  C.  B.  n.  s,  45.  Ille- 
gality of  the  ^ale,  or  negligence  caus- 
ing damage  to  the  employer,  operates 
against  such  rights  of  compensation. 
Bateman,  227  ;  24  La.  Ann.  106. 
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sale  is  rendered  nugatory.^  Wherever  the  auctioneer,  like 
any  other  employed  selling  agent,  is  the  efficient  cause  of  the 
sale,  in  bringing  the  parties  together  who  become  buyer  and 
seller,  as  by  offering  the  goods  by  advertisement,  showing 
them,  or  referring  an  inquirer  to  his  principal,  and  is  not 
chargeable  with  ignorance  or  carelessness  to  the  principal's 
injury,  he  may  justly  claim  his  compensation  from  the  seller ; 
and  the  latter  cannot,  on  the  plea  that  he  had  countermanded 
the  authority  given,  or  that  the  auction  failed  and  the  sale 
was  privately  made,  evade  giving  a  remuneration.^  The 
validity  of  the  contract  to  purchase,  as  between  buyer  and 
seller,  is  sometimes  found  to  affect  the  auctioneer's  right 
to  recover  compensation.^  An  indemnity  to  the  auctioneer 
against  injury  to  a  third  party,  such  as  a  claimant,  would 
perhaps  be  inferred  if  there  was  no  intentional  wrong-doing 
on  the  auctioneer's  part.* 

§  632.  Preliminaries  of  Auction  Sale ;  Advertisement,  Terms 
of  Sale,  etc. —  (2d.)  As  to  the  preliminaries  of  an  auction 
sale.  Public  notice  is  given,  commonly  by  advertisement 
or  posters,  of  the  time  and  place  of  sale,  the  subject-matter, 
and  such  other  facts  as  may  be  essential.  Advertising  a 
sale  of  articles  by  auction  does  not  amount  to  a  contract  with 
the  public,  or  any  party  acting  upon  the  advertisement,  that 
there  will  be  a  sale  of  those  articles ;  nor  can  one  who  makes 
a  journey,  or  otherwise  incurs  expense,  on  the  faith  of  an 
auction  which  does  not  take  place  as  honestly  advertised, 
sue  the  auctioneer  in  damages.^  So  a  party  may  advertise 
to  receive  offers,  without  thereby  implying  a  promise  to  sell 
to  the  party  who  shall  make  the  highest  offer.® 

1  Denew  v.  Daverell,  3  Camp.  N.  P.  '  Johnson  v.  Buck,  35  N.  J.  Law, 
451  ;  8  Daly,  261 ;  Story  Sales,  §  470 ;     338. 

Bateman,  85.     As  to  the  auctioneer's         *  Dugdale  v.  Levering,  L.  E.   10 

lien,  see  1  Sch.  Pers.  Prop.  §  379;  C.  P.  196  ;  Beach  v.  Branch,  57  Ga. 

Hone  V.  Henriquez,  13  Wend.  240.  362  ;   86  Penn.  St.  120 ;  and  see  su- 

2  Clark  V.  Smythies,  2  F.  &  F.  83 ;  pra,  §  629. 

Green  v.  Bartlett,  14  C.  B.  n.  s.  681 ;  ^  Harris  v.  Nickerson,  L.  R.  8  Q.  B. 

Martin  v.  Silliman,  53  N.  Y.   615;  286. 

Wilkinson  v.  Alston,  48  L.  J.  Q.  B.  «  Spencer  v.  Harding,  L.  E.  5  C.  P. 

733 ;   Mansell  v.  Clements,  L.  E.  9  561. 

0.  P.  139. 
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Terms  or  conditions  of  the  sale  published  previous  to  the 
auction  enter  into  the  sale  on  the  seller's  part ;  and  these 
every  bidder  is  supposed  to  make  an  element  of  his  offer.  ^ 
Terms  and  conditions,  not  only  as  to  time,  place,  and  the 
auctioneer  employed,  but  in  less  obvious  particulars  and  with 
special  provisions,  go  primarily  by  the  published  advertise- 
ment or  posters  of  the  auctioneer  ;  and  upon  all  parties  with 
due  notice  thereof  they  are  binding.  Standing  rules  of  the 
auction-room  may  thus  be  brought  to  a  bidder's  knowledge, 
so  as  to  form  part  of  the  contract ;  as,  at  a  horse  repository, 
a  printed  regulation  conspicuously  posted  setting  forth  that 
no  warranty  of  soundness  would  remain  in  force  longer  than 
twenty-four  hours  from  the  sale.^  It  is  a  rule,  that  printed 
or  written  conditions  of  sale  so  speak  for  themselves  that 
they  cannot  be  contradicted  by  the  auctioneer's  verbal  dec- 
larations at  the  sale,  nor  by  the  bidder  with  knowledge 
thereof.  3  Nor  matters  it  that  the  question  comes  up  at  a 
sub-sale  of  the  same  subject-matter  by  the  purchaser.*  But 
the  auctioneer's  oral  statements,  made  at  the  time  of  the  sale 
and  before  opening  bids,  in  explanation  of  the  written  or 
printed  terms,  are  sometimes  admissible  under  the  usual  rules 
of  evidence ;  so,  too,  might  the  sale  be  orally  adjourned,  or 
certain  advertised  articles  be  removed  from  competition.^ 
And  one  who  hears  the  auctioneer  say  publicly,  before  put- 
ting an  article  up  for  sale,  that  a  specific  published  state- 
ment as  to  its  character  is  wrong  in  a  certain  particular, 
making  the  needful  correction,  is  held  to  his  bid,  if  accepted, 
and  cannot  set  up  the  printed  terms  against  the  verbal 
correction. 8 

But  the  bidder  may  strenuously  insist  that  no  term  or 
condition  shall  prevail  to  his  disadvantage  which  was  not 

1  As  to  the  condition  of  a  deposit,  289  ;  Shelton  v.  Livius,  2  C.  &  J.  411 ; 
see  §§  635,  644,  Powell  v.  Edmunds,  12  East,  6. 

2  Bywater  v.  Eiohardson,  1  Ad.  &  *  Shelton  v.  Livius,  supra. 


E.  508.  And  see  Story  Sales,  §  463 
Lamond  v.  Davall,  9  Q.  B.  1030 
Hagedorn  v.  Laing,  6  Taunt.  162 
Plume  V.  Small,  1  Halst.  Ch.  460, 650 
8  lb. ;  Gunnis  v.  Erhart,  1  H.  Bl, 


^  See  Rankin  v.  Matthews,  7  Ire. 
286 ;  Harris  v.  Nickerson,  L.  R.  8 
Q.  B.  286 ;  Lee  v.  Hester,  20  Ga.  588. 

6  Eden  v.  Blake,  13  M.  &  W.  614. 
Cf.  Shelton  v.  Livius,  2  C.  &  J.  411. 
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fairly  brought  to  his  own  personal  knowledge  by  advertise- 
ment, poster,  the  auctioneer's  public  statement  made  at  the 
sale,  or  the  auction  usage  ;  and  particularly  is  it  incumbent 
upon  a  seller,  who  would  hold  the  bidder  to  his  bargain,  to 
see  to  it  that  the  auctioneer's  special  regulations,  rules,  or 
oral  explanations  and  corrections,  were  amply  offered  to  the 
bidders  before  the  bidding  was  started.  Where  an  auction- 
eer announces  terms  at  the  auction  sale  which  in  ordinary 
course  should  have  appeared  in  the  published  notice,  dis- 
tributing no  copies  of  such  announcement  among  the  bidders, 
he  incurs  great  risk ;  for  auction  sales  have  been  set  aside  at 
the  instance  of  the  accepted  bidder  who  could  show  that  such 
change  or  addition  to  the  terms  of  the  published  notice  was 
unknown  to  him,  because  he  was  somewhat  deaf.^ 


1  Torrance  v.  Bolton,  L.  E.  14  Eq. 
124  ;  L.  R.  8  Ch.  118.  See  Thomp- 
son V.  Kelly,  101  Mass.  291 ;  Glass  v. 
Hulbert,  102  Mass.  24;  Snelling  v. 
Thomas,  L.  E.  17  Eq.  303. 

In  auction  sales  of  real  estate, 
more  especially,  and  generally  where 
such  a  sale  is  judicial  or  compulsory, 
the  publication  by  poster  or  adver- 
tisement of  partioulara  as  to  the  time, 
place,  terms,  and  conditions  of  sale 
becomes  a  matter  of  far  more  conse- 
quence than  in  the  usual  auctions  of 
personal  property.  But  in  general 
the  public  description  in  such  respects 
should  be  followed.  Written  and 
printed  terms  and  conditions  should 
not  contradict  one  another:  they 
should  not  be  ambiguous ;  nor  as  a 
rule  should  verbal  declarations  at  the 
time  of  the  sale  be  relied  upon  for 
contradicting  them.  Bateman,  44, 
45  ;  3  Camp.  285  ;  Flight  v.  Booth,  1 
Bing.  N.  C.  370.  As  Lord  Ellen- 
borough  once  observed:  "Men  can- 
not tell  what  contracts  they  enter 
into,  if  the  written  conditions  of  sale 
are  to  be  controlled  by  the  babble  of 
the  auction-room."  Jones  v.  Edney, 
3  Camp.  285.  And  see  Layton  v. 
Hennen,  3  La.  Ann.  1 ;  12  La.  Ann. 
826.  These,  however,  are  rules 
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founded  in  general  principle  ;  and  as 
to  auction  sales,  exceptions  are  ad- 
mitted in  various  instances,  so  as  to 
allow  of  more  flexible  conduct  on  the 
auctioneer's  part,  as  our  text  above 
indicates.  In  particular,  parol  evi- 
dence may  be  taken  to  explain  the 
subject-matter  of  a  written  contract, 
though  not  to  vary  its  terms.  Bate- 
man, 46.  And  see  Brett  v.  Clowser, 
5  C.  P.  D.  376 ;  Pollard  v.  King,  68 
111.  36. 

Particulars  ought,  in  general,  to 
contain  a  faithful  description  of  the 
property  to  be  sold.  Gross  misde- 
scription, accompanied  by  gross  neg- 
ligence, fraudulent  misstatements, 
and  the  like,  are  to  be  taken  against 
the  auctioneer ;  and  only  a  fair  agree- 
ment and  a  fair  sale  can  be  specifi- 
cally enforced.  Bateman,  48-56,  and 
Sheldon's  notes.  Errors  and  misde- 
scriptions ought  to  be  corrected  be- 
fore the  sale :  printed  papers,  with 
the  corrections  distributed  if  possi- 
ble, in  order  to  be  safe,  where  the 
matter  is  of  consequence  ;  and  at  all 
events  the  attention  of  bidders  should 
be  dravni  at  the  sale  to  the  proper 
correction.    Bateman,  56. 

Puffing  statements  are  dangerous, 
especially  if  specific  performance  and 


CHAP.  XVIII. J  SAIiES   AT  AUCTION.  §  633 

§  633.  The  Same  Subject.  —  Conditions  of  an  auction  sale 
are  to  be  reasonably  construed,  and,  though  not  contrary  to 
their  plain  intent,  yet  with  reference  to  the  mutuality  of  the 
contract.  Thus,  where  a  house  and  the  land  it  occupies  are 
separately  sold,  on  condition,  as  to  the  former,  that  it  shall 
be  removed  from  the  premises  within  a  certain  date,  one 
who  bids  in  both  house  and  land  for  himself  is  not  bound 
to  perform  the  condition. ^  Nor,  under  an  auction  with  any 
misdescription  as  to  the  quantity  stated  to  be  at  the  pur- 
chaser's risk,  will  it  be  presumed  that  a  large  deficiency  in 
quantity  was  meant  to  be  borne  by  him  without  the  right  to 
rescind,  or  even  to  claim  deduction  from  the  price. ^  A  con- 
dition should  be  strictly  construed  as  to  the  seller  which 
professes  to  throw  upon  the  buyer  the  burden  of  the  for- 
mer's title ;  ^  and  conditions  requiring  the  goods  to  be  re- 
moved by  the  buyer  within  a  stipulated  time,  in  default  of 
which  the  goods  shall  be  re-sold  at  his  loss,  are  presumed 
to  aUow  this  period  to  the  buyer  only,  I'equiring  the  seller 
to  be  ready  to  deliver  the  goods  at  any  time  on  the  buyer's 
reasonable  request.*  A  sale  condition  which  reserves  to 
the  auctioneer  the  power  of  re-sale  on  the  buyer's  default 
renders  the  sale  not  absolute,  but  conditional,  as  to  passing 
the  property  in  the  goods. 

Conditions  which  have  been  published  before  the  sale 
—  as,  for  instance,  printed  with  the  advertisement  of  the 


the  aid  of  a  court  of  equity  be  sought  i  Plume  v.  Small,  1  Halst.  Ch.  460, 

against  the  bidder ;    but  as  a  rule  650. 

such  statements  are  to  be  treated  with  ^  whittemore  v.  Whittemore,  L.  K. 

allowance,  and  the  more  so  if  bidders  8Eq.603.    And  see  Harnett  v.  Baker, 

could  see  for  themselves  and  estimate  L.  R.  20  Eq.  50. 

the  worth  and  qualities  of  the  thing  s  See  Waddell  v.  Wolfe,  L.  R.  9 

put  up.     See  Bateman,  57,  58,  and  Q.  B.  515 ;   Hamill  v.   Gillespie,  48 

cases  cited  ;   the  precedents  relating  N.  Y.  556.    Thus,  the  announcement 

chiefly  to  real-estate  sales.  that  the  property  is  sold  subject  to  a 

Where  catalogues  or  plans  are  used  pledge  or  chattel  mortgage,  does  not 

at  a  sale,  the  foregoing  rules  of  con-  by  inference  bind  the  purchaser  to 

struction  apply.     See  Bateman,  44-  any  personal  liability  for  the  indebt- 

82.    But  printed  catalogues  need  not  edness  so  secured.     Hamill  v.  Gilles- 

ordinarily  be  furnished.    20  N.  J.  Eq.  pie,  ib. 

159.  i  Lamond  v.  Davall,  9  Q.  B.  1030. 

And  see  infra,  §  645. 
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time  and  place  of  sale  and  things  to  be  sold,  or  announced 
in  posters  or  catalogues  —  enter  fairly  into  tlie  contract. 
Sometimes  they  are  orally  announced  at  the  sale.  But 
whether  printed,  written,  or  oral,  they  should  he  brought 
home  by  actual  or  constructive  notice  to  the  bidder  in  order 
to  bind  him,  or  they  should  conform  to  well-established 
usage. ^  Yet  written  terms  or  conditions  of  sale  apply  with 
more  strictness  to  real  than  to  personal  property  transactions ; 
and  as  to  the  latter,  at  least,  oral  conditions  of  sale,  publicly 
announced,  may,  as  between  seller  and  buyer,  be  contradicted 
by  parol  evidence  of  what  they  had  agreed  upon.^ 

§  634.  Method  of  conducting  Sale  at  Auction ;  closing  upon 
Bid,  etc.  —  (3d.}  The  method  of  conducting  the  auction 
which  prevails  in  England  and  America,  is  for  the  auction- 
eer, at  the  time  and  place  appointed,  in  presence  of  the 
assembled  bidders,  to  formally  open  the  auction,  and,  after 
making  final  announcement  of  its  terms,  to  put  up  each 
article  or  lot  for  sale,  with  his  hammer  in  his  hand,  asking 
how  much  he  is  offered  for  a  certain  thing.  Any  person 
calls  out  a  price,  meaning  it  as  the  sum  he  bids  for  it :  this 

1  See  Freme  ■».  Wright,  4  Madd.  Mr.  Bateman  divides  the  conditions 

364 ;  Mesnard  v.   Aldridge,   3  Esp.  of  an  auction  sale  into  the  following 

271;  Bywater  v.  Richardson,  1  A.  &  classes:  (1)  Conditions relatingto  the 

E.  508.     Where  a  sale  is  made  under  actual  sale,  —  biddings,  payment  of 

specific  or  restricted  terms,  the  auc-  a  deposit,  and  signing  of  a  contract ; 

tioneer  is  not  bound  to  notice  a  bid  (2)  conditions  relating  to  the  guaniam 

which  is  made  on  other  terms  or  con-  of  interest  sold  ;  (3)  conditions  relat- 

ditions.  Moore  v.  Owsley,  37  Tex.  603.  ing  to  the    title   to   the    property  ; 

A  judicial  sale,  or  sale  under  a  (4)  conditions  relating  to  completion 
trust,  if  not  prescribed  as  to  time  and  of  the  purchase  ;  (5)  conditions  re- 
manner  (as  they  usually  are),  must  lating  to  misdescriptions  in  the  par- 
be  governed  by  the  sound  discretion  ticulars ;  and  (6)  conditions  relating 
of  the  person  appointed  to  conduct  to  forfeiture  of  the  deposit  and  a 
i*.  Blossom  V.  Railroad  Co.,  3  Wall,  re-sale  of  the  property.  See  Bate- 
196 ;  Nat.  Bank  v.  Sprague,  20  N.  J.  man,  90  et  seq.,  where  these  condi- 
Eq.  159.  But  all  such  sales,  and  com-  tions  are  discussed  at  length.  The 
pulsorypublic  sales  generally,  require  cases  apply  almost  exclusively  to 
a  strict  compliance  with  the  judicial,  sales  of  real  estate ;  for  with  refer- 
trust,  or  statute  directions.  As  to  ence  to  personalty,  conditions  are 
the  condition  that  no  allowance  for  rarely  stated  with  technical  formal- 
damage  should  be  made  unless  ap-  ity. 

plied  for  within  three  days  from  the  ^  Mitchell?). Zimmerman,  109 Penn. 

sale,  see  Atkins  v.  Howe,  18  Pick.  16.  St.  183. 
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the  auctioneer  announces,  repeating  until  lie  hears  a  higher 
bid ;  and  so  on,  with  each  higher  sum  offered,  to  the  piaxi- 
mum  bid ;  then,  with  some  such  final  phrase  as  "  Going, 
going,  gone,"  he  brings  down  the  hammer  upon  his  desk, 
declaring  that  the  thing  is  "  gone  "  or  sold  to  the  maximum 
bidder  (whose  name  he  now  takes)  for  such  a  sum.i  After 
the  hammer  is  thus  brought  down  the  bargain  is  closed,  by 
the  auctioneer's  virtual  acceptance,  on  the  seller's  behalf, 
of  the  last  bidder's  proposal ;  and  neither  seller  nor  buyer 
can  withdraw,  though  either  might  have  retracted  before 
the  hammer  fell.^  A  retraction  by  the  bidder  or  auctioneer 
while  the  auction  progresses  should  be  loud  enough  for  the 
other  to  hear  it.^  Any  party  may  bid  personally,  or  by  his 
agent ;  but  where  one  bids  for  another,  without  disclosing, 
either  to  the  auctioneer  or  the  owner,  the  name  of  his  prin- 
cipal, he  is  liable  as  purchaser.* 

A  bid  made  at  an  auction  sale,  though  formally  accepted, 
does  not  usually  constitute  a  complete  sale,  but  only  a  com- 
pleted bargain  or  auction  contract;  giving  a  right  to  enforce 
specific  performance  or  to  sue  in  damages  for  breach,  where 
either  party  fails  to  perform.^ 

§  635.  Memorandum  and  Fart  Payment  under  Statute  of 
Frauds.  —  Sales  at  auction  are,  as  we  have  seen,  within  the 
Statute  of  Frauds;  so  that  often  a  written  memorandum 
should  be  made  at  or  soon  after  accepting  the  bid,  in  order 
to  hold  the  parties  to  the  bargain.®  This  memorandum 
should  comprise  all  essential  terms  and  conditions,  and,  in 

1  An  unaccepted  bid  cannot  prevail  Home,  2  Q.  B.  D.  355.     Biddings  are 

though  the  sale  be  adjourned  and  not  always  of  necessity  by  word  of 

finajly  discontinued.  Blossom  v.  Rail-  mouth.     See  Bateman,  9, 120 ;  Price, 

road  Co.,  3  Wall.  196.  636.    See,  as  to  receiving  sealed  pro- 

'^  See  Story  Sales,  §  461 ;  Payne  posals,   Webster  v.   French,  11   111. 

v.  Cave,  3  T.  R.  148  ;  supra,  §  221 ;  254 ;  Harvey  v.  United  States,   105 

Byrne  v.  Van  Tienhoven,  5  C.  P.  D.  U.  S.  671 ;  §  627. 
344.    Cf.  20  N.  J.  Eq.  159.  ^  See  Collins  v.  Demarest,  45  La. 

8  Story  Sales,  §  461.  Ann.  108.     But  cf.  §  644. 

*  M'Comb  V.  Wright,  4  Johns.  Ch.  «  Kenworthy  ii.  Schofield,  2  Dow 

659;  NationalFirelns.  Co. «.  Loorais,  &  R.  556;  Burke  v.  Haley,  2  Gilm. 

11  Paige,  431;  Warlow  v.  Harrison,  614;  Brent  v.  Green,  6  Leigh,  16; 

1  B.  &  E.  295.     See  Williamson  v.  Morton  v.  Dean,  13  Met.  385 ;  Pike 

Barton,   7  H.  &  N.  899 ;  Woolfe  v.  v.  Balch,  38  Me.  302 ;  supra,  §  444. 

709 


§  636         SALES  OF  PERSONAL  PKOPEETY.     [PAKT  VI. 

general,  conform  to  the  principles  already  discussed.  It  is 
especially  requisite,  where  the  sale  is  of  real  estate,  or  for  a 
large  sum.^  The  fact  that  the  law  imposes  upon  auctioneers 
the  duty  of  making  memoranda  of  their  sales,  and  the  pre- 
sumption in  favor  of  the  performance  of  one's  official  duty, 
cannot,  it  is  held,  stand  for  proof  that  there  was  a  written 
memorandum  of  the  sale.^  But  a  deposit  is  frequently  re- 
quired from  the  purchaser  at  the  completion  of  an  auction 
sale  by  way  of  indemnity  to  the  seller,  and  for  securing  com- 
pliance with  the  Statute  of  Frauds ;  and  the  requirement  of 
such  deposit  is  properly  one  of  the  published  conditions  of 
the  auction.  If  the  auctioneer  waive  such  condition,  the 
statute  in  this  respect  may  fail  also  of  compliance.^  When 
the  goods  are  knocked  down  to  the  bidder,  the  auctioneer  is 
agent  for  both  buyer  and  seller  for  the  purpose  of  making 
the  statute  memorandum.*  " 

The  payment  of  deposit  money  at  the  time  of  auction  is 
noit  to  be  considered  usually  a  part  payment  of  the  purchase 
price,  as  such,  but  as  the  giving  of  an  earnest  to  bind  the 
bargain  until  title  is  investigated  by  the  purchaser,  and  the 
formalities  completed.^ 

§  636.  The  Same  Subject ;  Auctioneer's  Warranty.  —  While 
an  auctioneer  does  not  ordinarily  warrant  that  which  he 
puts  up  at  auction,  he  may  bind  himself  to  the  purchaser 
by  a  personal  warranty  as  to  quality  or  title;  and  an  ex- 
press warranty,  either  on  his  own  or  the  seller's  behalf,  is 
not  unfrequently  given  to  stimulate  competition.®     The  ver- 

1  See  Browne  Stat.  Frauds,  passim;  memorandum.  Bateman,  129;  20 
supra,  cs.  9-11 ;  Bateman,  cs.  8,  9.  "Wend.  431  ;  4  C.  B.  637. 

2  Baltzen  «.  Nicolay,  53  N.  Y.  467  ^  See  Collins  v.  Demarest,  45  La. 
(Church,  C.  J.,  Grover  and  Feckham,  Ann.  108.  Acceptance  of  a  check 
JJ.,  diss.).  for  deposit  is  held  a  reasonable  prac- 

8  lb.    See  Bleeker  v.  Graham,  2  tice  in  31  Ch.  D.  42.     See  as  to  regis- 

Edw.  Ch.  647.  tratioa  of  such  memoranda,  36  Ch. 

*  Story  Sales,  §  80  ;  su'pra,  §§  505,  D.  196. 
506  ;  2  Taunt.  38  ;  1  E.  &  E.  295.    At  «  gee  Dent  ».  Grath,  3  Bush,  174  ; 

or  immediately  after  the  sale  the  auc-  Barclay  v.   Tracy,  5  W.   &  S.  46 ; 

tioneer  ought  to  disclose  his  princi-  swpra,  §§  329-341 ;  Eeese  Silver  Min- 

pal's    name   if   he  wishes  to  avoid  ing  Co.  •v.  Smith,  L.  R.  4  H.  L.  64 ; 

further    responsibility.     It   will   be  4  App.  Cas.  13,  20 ;  Bateman,  116. 
enough  to  write  the   name  on  the 
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bal  warranty  of  an  auctioneer,  where  he  alone  was  trusted, 
is  an  original  undertaking,  and  not  within  that  provision  of 
the  Statute  of  Frauds  which  requires  a  collateral  undertak- 
ing to  be  expressed  in  writing.^  An  authority,  on  the  other 
hand,  to  give  an  express  warranty  on  his  principal's  behalf 
is  not  readily  inferred  from  the  scope  of  his  employment.^ 

The  usual  principles  discussed  under  warranty  have  their 
application  to  auction  sales;  and  some  of  our  illustrations 
have  been  borrowed  from  this  class  of  sales.^  Matters  of 
description  which  have  been  apparently  intended  as  a  mere 
expression  of  opinion  respecting  the  kind,  quality,  or  condi- 
tion of  the  article  offered,  will,  not,  especially  where  bidders 
were  free  to  judge  of  the  qualities  of  the  article  offered,  and 
to  rely  upon  such  judgment,  ordinarily  bind  the  auctioneer 
or  his  principal ;  but  caveat  emptor  does  not  sanction  fraud 
in  sales,  whether  by  concealment  or  open  falsehood;  and 
material  representations  held  out  as  an  inducement  to  the 
purchase,  and  so  relied  upon,  have  been  construed  into  a 
warranty.* 

§  637.  Auctioneer's  Right  to  enter  upon  Premises  ;  Place  of 
Sale,  ettf.  —  Since  one's  parol  license  to  enter  land  is  revoca- 
ble at  any  time,  an  auctioneer  who  is  employed  to  sell  goods 
on  premises  not  his  own  nor  those  of  the  seller,  has  no  such 
interest  in  the  goods  as  to  render  the  license  irrevocable, 
even  though  he  may  have  incurred  expense  in  consequence : 
he  should  secure  a  suitable  instrument  in  writing  before 
holding  the  auction.^  And  a  condition  that  the  thing  sold 
shall  be  removed  by  the  purchaser  from  the  premises  within 
a  certain  period  from  the  day  of  sale  must  be  fulfilled,  else 
the  sale  is  voidable  at  the  seller's  option.^     An  auctioneer  is 

1  Schell  V.  Stephens,  50  Mo.  375.  *  Supra,  §§  345, 370 ;  Bateman,  58, 

2  9    Gray,    197  ;    9  Wheat.   645 ;     and  Sheldon's  notes. 

supra,  §  324.  As  to  the  warranty  of  title,  see 

8  ;S«j3ra,  §§  324-367.   And  see  cases  supra,  §§  368-379. 
as  to  offering  a  picture  as  the  work  ^  Taplin  v.  Florence,  10  C.  B.  744. 

of  an  old  master,  supra,  §  337 ;  Power  And  see  Davis  v.  Banks,  3  Ex.  435  ; 

V.  Barham,  4  A.  &  B.  473  ;  4  C.  &  P.  Keith  v.  Eeid,  2  H.  L.  Sc.  39. 
15.     Also  as  to  horse-sales,   supra,  ^  This    rule    applies    though    the 

§§  339-342.  seller  be  a  city.     Woodward  v.  City 

of  Boston,  115  Mass.  81. 
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not  obliged,  of  course,  to  conduct  a  sale,  even  of  chattels,  on 
Ms  own  premises  ;  but  auction  sales  of  personal  property 
in  the  public  streets  are  an  infringement  upon  the  public 
rights.^ 

Wherever  the  sale  is  made,  the  rule  is  that  the  chattels 
offered  should  be  in  sight  or  accessible  to  the  inspection  of 
bidders.^ 

§  638.  Auction  should  be  open  to  Honest  Competition; 
Fraud  vitiates  Sale. —  (4th.)  Every  auction  should  be  fairly 
conducted,  and  open  to  honest  competition.  Fraud  on  either 
side  will  vitiate  a  public  sale  at  the  option  of  a  defrauded 
party  who  is  himself  free  from  blame.  But,  followiug  the 
usual  rules,  the  sale  is  to  be  pronounced  voidable,  and  not 
void  ;  so  that  if  the  defrauded  party  fails  to  rescind  the  sale 
promptly  on  learning  of  the  fraud,  or  takes  the  benefits  of 
the  bargain,  he  must  abide  by  the  transaction  ;  while  it  must 
appear  under  any  circumstances  that  the  wrongful  conduct  of 
the  one  caused  the  other  to  bid  higher  than  he  would  have 
done,  or  otherwise  induced  him  to  act  to  his  disadvantage.* 

An  auctioneer  is  not  justified  in  selling  to  himself,  nor 
even  to  a  firm  of  which  he  is  a  member  ;  nor  to  bid  with  such 


1  Commonwealth  v.  Passmore,  1  2  E.  D.  Smith,  440 ;  Cook  v.  Tim- 
S.  &  E.  217.  mons,  67  HI.  203.     If  stock  is  ofiered 

2  McNeely  v.  Hart,  8  Ire.  492  ;  by  description,  there  is  little  occasion 
Sheldon  ■».  Soper,  14  Johns.  352 ;  for  looking  at  the  instrument  in 
Bennett's  Branch,  &c.  Co.'s  Appeal,  question  before  bidding ;  for  the  in- 
65  Penn.  St.  242 ;  Titbetts  v.  Jage-  corporeal  right  is  the  thing  of  con- 
man,  58  HI.  43 ;  Kennedy  v.  Clayton,  sequence.  So,  too,  a  sample  might 
29  Ark.  270.  To  sell  without  oppor-  be  offered,  or  a  part  of  the  thing, 
tunity  to  inspect  must  necessarily  imder  the  usual  implied  warranty, 
enhance  one's  risk  of  being  bound  See  14  Johns.  222. 

under  the  law  of  implied  warranty  as  s  gee  Morehead  v.  Hunt,  1  Dev. 

seller  or  auctioneer.     Supra,  §  347.  Eq.  85 ;    Story  Sales,  §§   462,  476 ; 

But  as  to  setting  aside  a  sale  on  this  Backenstoss  v.  Stabler,  33  Penn.  St. 

ground,  the  courts  rule  less  favorably  251 ;  McDowell  v.  Simms,  Busb.  Eq. 

to  the  buyer ;  for  opportunity  to  in-  130  ;    Veazie   «.  Williams,  8  How. 

spect,  or  usage  with  reference  to  the  (U.  S.)  134 ;   Martin  v.  Ranlett,   5 

particular  kind  of  property,  may  be  Rich.  541 ;  cases  in/ra.    "Whether  cer- 

taken  against  him,  where  he  made  tain  proceedings  at  an  auction  sale 

no  objection  to  bidding  on  any  such  prevented  fair   competition    or    not 

grounds  at  the  sale.    See  National  is  sometimes  left  to  a  jury.     Pike 

Bank  v.  Sprague,  20  N.  J.  Eq.  159  ;  v.  Balch,  38  Me.  302. 
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an  object.^  But  the  reason  of  this  rule  is  to  discountenance 
fraud ;  and  while  some  cases  hold  such  sales  void,  even' 
though  the  sale  or  purchase  is  nominally  conducted  by  an- 
other representing  the  auctioneer,  ^  others  treat  such  a  pur- 
chase with  more  regard  to  the  fairness  of  the  pecuniary  result, 
and  treat  the  sale  as  merely  voidable  at  the  seasonable  elec- 
tion of  the  parties  in  interest.^  Some  late  cases  permit  the 
auctioneer  to  bid,  directly  or  indirectly,  on  behalf  of  some 
third  person  or  competitor  ;  *  and  stated  bids  are  not  un- 
frequently  left  with  an  auctioneer,  in  modern  usage,  by 
parties  who  wish  to  compete,  but  cannot  conveniently  appear 
at  the  auction  ;  but  some  States  discountenance  such  bids  as 
injurious  to  other  competitors.^ 

§  639.  The  Same  Subject ;  Fraud  on  the  Part  of  Bidders.  — 
Fraud  on  the  part  of  bidders  often  consists  in  a  ring  or  com- 
bination of  individuals  for  the  purpose  of  keeping  the  bids  in 
their  own  hands,  and  preventing  open  competition ;  as  by 
agreeing  that  only  one  shall  bid  for  each  article,  and  that  the 
proceeds  of  the  auction  shall  be  divided  among  themselves. 
Such  a  combination  is  pronounced  in  certain  instances  an 
indictable  conspiracy  under  English  statutes  ;  and  all  agree- 
ments which  tend  to  monopolize  proposals  are  to  be  discour- 
aged for  the  sake  both  of  the  seller  and  open  bidders,  whether 
civil  or  criminal  procedure  be  invoked.^     It  is  even  fraudu- 


1  Salomons  v.  Pender,  3  H.  &  C.  533  ;  Smith  v.  Pope,  5  B.  Mon. 
639  ;    Bateman,  28  ;    Story  Agency,  337. 

§  210  ;  4  De  G.  &  Sm.  388.  «  Randall  v.  Lautenberger,  16  R.  I. 

2  Taylor  v.  Stringer,  1  Gratt.  158.  158. 

a  Brotherline  v.  Swires,  48  Penn.  6  Levi  v.   Levi,   6  C.    &  P.  239 ; 

St.  68 ;    Arnold  v.  Brown,  24  Pick.  Fuller  v.  Abrahams,  3  B.  &  B.  116 ; 

89 ;  Crook  v.  Williams,  20  Penn.  St.  Kearney   v.  Taylor,    15  How.  494  ; 

342.  Smith  v.  Greenlee,  2  Dev.  136 ;  Slater 

*  Cf.  Scott  V.  Mann,  36  Tex.  157  ;  v.  Maxwell,  6  Wall.  268 ;  Fenner  v. 

Brock  V.  Rice,  27  Gratt.  812 ;  Shel-  Tucker,  6  R.  I.  551 ;  Gulick  v.  Ward, 

don's  n.  to  Bateman,  28.  5  Halst.  87  ;  Wilbur  v.  How,  8  Johns. 

With  reference  to  sheriffs  and  444  ;  Wooton  v.  Hinkle,  20  Mo.  290  ; 
other  public  officers,  public  policy  Nat.  Bank  v.  Sprague,  20  N.  J.  Eq. 
might  dictate  stricter  rules  in  this  159 ;  Loyd  v.  Malone,  23  111.  43 ; 
respect  than  in  the  usual  case  of  Gardiner  v.  Morse,  25  Me.  140  ;  Mar- 
auction  sales  among  business  per-  tin  v.  Ranlelt,  5  Rich.  541 ;  Bateman, 
sons.     See  Knight  v.  Herrin,  48  Me.  121,  and  Sheldon's  notes. 
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lent  for  one  bidder  to  dissuade  others  from  bidding  against 
bim  on  the  pretence  that  the  seller  had  wronged  him,  and 
that  the  article  put  up  is  rightfully  his  own.^  But  the 
mere  attempt  of  one  or  more  parties  to  stifle  competition 
cannot  invalidate  the  sale  where  the  attempt  proved  unsuc- 
cessful.^ Nor,  at  the  present  day,  do  combinations  of  bidders 
appear  to  be  so  unfavorably  regarded  as  in  some  of  the  earlier 
cases ;  for,  while  it  would  appear  that  all  bidding  associations 
were  formerly  deemed  of  fraudulent  character  because  of 
their  tendency,  the  rule  now  prevailing  is,  that  persons  in- 
tending to  purchase  must  not  agree  not  to  bid  against  each 
other,  nor  undertake  to  stifle  honest  competition,  but  that 
otherwise  they  may  join  to  make  a  purchase  bond  fide  for 
their  common  benefit,  and,  if  need  be,  unite  to  become  joint- 
purchasers  of  that  which  no  one  would  wish  to  buy  in  for 
himself  alone. ^  An  auction  property  may  be  bought  in  for 
co-owners,  partners,  or  a  company;  so  may  the  parties  author- 
ize one  person  to  bid  for  it  on  behalf  of  all.* 

§  640.  The  Same  Subject;  Fraud  of  Seller  or  Auctioneer; 
Puffing,  etc.  —  Fraud  on  the  part  of  the  seller  or  auctioneer 
may  be  alleged  where  puffers  or  by-bidders  (that  is  to  say, 
fictitious  bidders)  are  secretly  employed  to  force  competition 
above  its  true  level,  and  make  the  thing  sell  for  more  than 
it  would  fetch  were  the  auction  fairly  conducted ;  and  any 
party,  who  has  been  misled  by  a  fictitious  bid  so  procured 
into  offering  more  than  he  would  otherwise  have  bid,  may 
refuse  to  complete  the  contract,  or  claim  relief  against  any 
purchase  closing  upon  his  offer  ;  ^  for  such  employment  is  a 

1  Fuller  V.  Abrahams,  3  B.  &  B.  ^  Bexwell  v.  Christie,  1  Cowp.  395 ; 
116.  Howard  i>.  Castle,  6  T.  R.  642  ;  Thor- 

2  Haynes  v.  Crutohfield,  7  Ala.  nett  v.  Haines,  15  M.  &  W.  367 ; 
189 ;  Buckley  v.  Briggs,  30  Mo.  452.  Green  v.  Baverstook,  14  C.  B.  n.  s. 

s  See  Carew,  In  re,  26  Beav.  187  ;  204  ;    Moncrief  v.    Goldsborough,   4 

Kearney  v.  Taylor,  16  How.  494,  per  H.  &  M.  281 ;  Morehead  v.  Hunt,  1 

Nelson,  J.  ;  Phippen  v.  Stickney,  3  Dev.  Eq.  35  ;    Staines  v.  Shore,  16 

Met.  384  ;  Wooton  v.  Hinkle,  20  Mo.  Penn.  St.  200  ;   Towle  v.  Leavitt,  3 

290 ;  Loyd  v.  Malone,  supra ;  Brad-  Post.  360 ;  Nat.  Bank  v.  Sprague,  20 

ley  V.  Kingsley,  43  N.  Y.  634.     See  N.  J.  Eq.  159 ;  Story  Sales,  §  484 ; 

Dexter  v.  Shepard,  117  Mass.  480.  Benj.  Sales,  bk.  3,  c.  2,  §  3.     But 

*  Nat.  Bank  v.  Sprague,  20  N.  J.  see  Latham  v.  Morrow,  6  B.  Monr. 

Eq.  169.  630. 
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fraud  upon  honest  bidders.  The  English  chancery  practice 
appears  to  have  been  more  lenient,  allowing  one  puffer  in  a 
chancery  sale  in  order  to  prevent  a  sacrifice  ;  but  the  courts 
of  law  refused  to  accede  to  this  doctrine.  Statute  30  &  31 
Vict.  c.  48,  at  length  required  equity  in  sales  of  land  to 
conform  to  the  legal  rule.^ 

In  this  country  the  common-law  rule  against  employing  a 
single  puffer,  or  permitting  by-bidding  at  all,  prevails  gen- 
erally,^ but  not  universally.^  An  auctioneer  should  not  run 
up  the  price  by  pretending  to  receive  bids  not  actually  made  ; 
and  if  he  does  so,  though  without  the  seller's  participation, 
the  buyer  may  be  relieved  against  the  fraud.*  The  pur- 
chaser who  would  escape  the  bargain  because  of  by-bidding 
should,  of  course,  have  been  misled  thereby  ;  and  he  should 
act  promptly  upon  his  discovery,  and  comply  with  the  terms 
usual  in  repudiating  a  bargain  for  fraud  ;  ^  or  refuse  to  com- 
plete the  sale.® 

§  641.  Limiting  Bids  j  Sale  -writh  Reserve,  etc.  —  But  no 
owner  is  compelled  to  sacrifice  his  property  by  closing  with 
the  highest  bidder  on  such  public  competition.  He  can 
limit  his  price  in  advance  of  the  auction,  and  direct  the 
auctioneer  not  to  let  it  go  for  less ;  and  if  the  auctioneer, 
in  disregard  of  such  instructions,  closes  a  bargain,  instead 
of  adjourning  the  auction  or  withdrawing  the  goods  for 
want  of  a  proper  bid,  he  makes  himself  responsible  to  his 

1  See  Green  v.  Baverstook,  supra;  to  avoid  a  sale,  in  Union  Bank  v. 
Flint  V.  Woodin,  9  Hare,  618;  Benj.      Munster,  37  Ch.  D.  51. 


bk.  3,   c.  2,  §  3 ;   Veazie  v.  "  See  2  Kent  Com.  538,  539,  Staines 

Williams,    3    Story,   632;    s.    c.   re-  ■«.  Shore,  and  Towle  i7.  Leavitt.swjira; 

versed,  8  Hovir.  (U.  S.)  134.  Veazie  v.  Williams,  8  How.  134  ;  Nat. 

Some  late  chancery  cases  tend  to  Bank  v.  Sprague,  20  N.  J.  Eq.  159 ; 

discredit  the  practice  of  puffing,  irre-  Springer  v.  Kleinsorge,  83  Mo.  152 ; 

spective  of  legislation,  and  hold  that  Peck  v.  List,  23  W.  Va.  338. 

vsrhere    there    are    two    by-bldders,  ^  Phippen  v.  Stickuey,  3  Met.  384 ; 

counting  the  auctioneer  as  one,  the  Reynolds  v.  Dechaums,  24  Tex.  174. 

auction  is  fraudulent.  *  See  Veazie  v.  Williams,  8  How. 

Mortimer  v.  Bell,  L.  R.  1  Ch.  10  134  (Taney,  C.  J.,  M'Lean  and  Grier, 

(1865).    See  also  Heatley  v.  Newton,  JJ.,  diss.)  ;  19  Ch.  D.  326. 

19  Ch.  D.  326.    Yet  for  mere  enhance-  ^  See  Tomlinson  v.  Savage,  6  Ired. 

ment  by  fictitious  bidding,  without  Eq.  430 ;  Backenstoss  v.  Stahler,  33 

decided  fraud,  chancery   disinclines  Penn.  St.  251. 

6  23  W.  Va.  338 ;  83  Mo.  152. 
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principal  for  the  consequences.^  So  may  the  seller  openly 
reserve  the  right  to  bid  at  the  auction  for  himself ;  since  it 
is  the  secret  and  false  bid  only  which  injures  competition.^ 
But  while  a  bid  thus  made  by  the  seller  for  his  own  protec- 
tion is  proper,  and  the  courts  are  further  disposed  to  let  a 
sale  stand,  wherever  the  seller  has  merely  put  in  the  last 
bid  and  the  auctioneer  has  knocked  the  goods  down  to  hhn, 
although  his  intention  of  doing  so  had  not  been  openly  an- 
nounced, it  is  a  seller's  duty  to  let  the  property  go  to  others 
where  the  sale  was  published  as  being  "  without  reserve ; " 
for  a  sale  "  without'  reserve  "  implies  that  the  highest  hond 
fide  bid  from  among  the  public  competitors  shall  be  ac- 
cepted.^ 

§  642.  Miscellaneous  Points  as  to  Fraud  in  the  Sale.  —  The 
auctioneer  should  make  no  private  arrangement  with  any 
bidding  party  for  signalling  bids,  so  as  to  help  him  purchase 
the  thing ;  nor  smuggle  into  the  auction  for  one  person  the 
goods  of  another,  since  a  party  might  increase  his  bid  out  of 
personal  regard  for  the  advertised  owner ;  nor  give  advan- 
tages to  one  over  another  fair  and  open  bidder.*  It  is  not 
absolutely  fatal  to  the  auction  that  more  was  offered  than 
the  property  was  cried  off  for;  and  the  practice  had  been 
justified  in  some  States  of  putting  up  the  property  again  at 

1  Steele  v.  Ellmaker,  11  S.  &  E.  86  ;  '  See  Robinson  v.  Wall,  2  Ph.  372 ; 

Towle  V.  Leavitt,  3  Tost.  360  ;  Bush  Thornett  v.  Haines,  15  M.  &  W.  367; 

V.  Cole,  28  N.  Y.  261.     And  see  Bate-  Warlow  v.  Harrison,  1  E.  &  E.  295. 

man,  126,  137  ;  Warlow  v.  Harrison,  But  see  Dimmook  v.  Hallett,  L.  R.  2 

29  L.  J.  Q.  B.  14.  Ch.  21,  as  to  a  sale  "without  re- 
Equity,   semble,  favors   the    em-  serve,"  but  with  all  parties  free  to 

ployment  of  a  person  to  protect  the  bid.    As  to  inadequacy  of  price,  see 

property;  and  the  great  majority  of  Livingston  v.  Byrne,  11  Johns.  555. 

sales  by  auction  are  made  subject  to  There  are  circumstances  under  which 

a  reserved   price,  which  the  seller  a  bid  is  properly  refused,   and   in 

generally  fixes  with  the  assistance  of  good  faith,  as  that  of  an  irresponsible 

the  auctioneer.    Bateman,  140 ;  su-  bidder.     Hobbs  v.  Beavers,  2  Ind. 

pra,  §  640.  142  ;   Den  v.  Zellers,  2  Halst.   153  ; 

2  Dimmock  v.  Hallett,  L.  R.  2  Ch.  Gray  v.  Veirs,  33  Md.  18.  A  minor's 
21 ;  Mainprice  v.  Westley,  6  B.  &  S.  bid  may  be  refused.  Kinney  v. 
420  ;   Story  Sales,  §  484 ;   Staines  v.  Showdy,  1  Hill,  544. 

Shore;  16  Penn.  St.  200,  per  Gibson,  «  Conover  v.  Walling,  2  McCart. 

C.  J.  173  ;  Thomas  v.  Kerr,  3  Bush,  619 ; 
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CHAP.  XVIII.]  SALES  AT  AUCTION.  §  644 

the  price  bid,  where  it  is  fairly  claimed  by  two  or  more 
persons,  and  so  deciding  finally  who  is  entitled  to  the 
purchase. 1 

"  Mock-auctions,"  so  called,  which  are  tainted  with  fraud 
and  coercion,  in  inducing  innocent  persons  to  bid  unduly  for 
articles  put  up,  are  not  upheld  either  in  law  or  equity.^ 

§  643.  Enforcement  of  the  Auction  Contract;  General  Rules. 
—  (5th.)  Enforcement  of  the  auction  contract  is  the  last 
topic  for  consideration.  In  the  absence  of  special  an- 
nouncement to  the  contrary,  chattel  sales  at  auction  are  for 
cash ;  and  an  auctioneer  runs  a  personal  risk  if  he  delivers 
the  goods  without  receiving  the  price  from  the  purchaser ;  ^ 
or  if  he  takes,  by  way  of  payment,  a  promissory  note  instead 
of  money.*  But  where  custom  or  the  seller's  express  agree- 
ment has  given  to  the  auctioneer  a  wider  discretion  as, to  the 
time  or  mode  of  payment,  he  may  exercise  it  with  a  corre- 
sponding modification  of  his  personal  liability.^  On  the 
other  hand,  the  authority  conferred  may  be  so  restricted  in 
a  sale  as  to  give  the  auctioneer  no  right  to  receive  payment, 
especially  if  the  principal  retains  possession  of  the  goods.® 
So  might  a  seller  revoke  his  auctioneer's  authority,  even 
after  the  auction,  and,  in  the  exercise  of  prudence,  take  the 
matter  of  delivery  and  receiving  payment  into  his  own 
hands ;  though  not  so  as  to  deprive  the  auctioneer  of  his 
lien  for  compensation,  nor  without  giving  the  buyer  ^mple 
notice  of  the  revocation.^ 

§  644.  Settlement  with  Purchaser;  Deposit  Money,  etc. — 
If,  uhder  the  terms  of  the  auction,  a  deposit  was  made  by 

1  Conover  v.  Walling,  supra.  And  take  a  check,  see  11  Mod.  87.  He 
see  McMasters  v.  Commissioners,  1  cannot,  according  to  Broughton  v. 
La.  Ann.  11,  which  declares  that  one     Silloway,  114  Mass.  71. 

of  the  disputants  who  re-bids  must  ^  Townes  v.   Birchett,   12  Leigh, 

abide  by  the  result,  even  though  the  173.     See  a  sort  of  credit  arrange- 

goods  are  finally  knocked  down  to  a  ment  made  in  Noah  v.  Pierce,   85 

third  person.  Mich.   70,   the  auctioneer  retaining 

2  See  Bateman,  3,  142  ;  Musgrove  possession. 

V.  Robinson,  8  C.  &  P.  469.  »  Sykes  v.  Giles,  5  M.  &  W.  645. 

8  Brown  v.  Stanton,  2  Chit.  353.  '  Girard  v.  Taggart,  5  S.  &  R.  19 ; 

*  "Williams  v.  Evans,  L.  R.  1  Q.  B.  'Williams  v.  Evans,  L.  R.  1   Q.  B. 

352.      Whether   an    auctioneer    can  352. 
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the  purchaser,  the  auctioneer  becomes  stakeholder  of  both 
buyer  and  seller,  and  is  bound  to  hold  the  money  as  assur- 
ance that  the  terms  of  sale  shall  be  complied  with.  He  can- 
not hand  it  to  the  seller,  nor  to  the  buyer,  before  the  sale  is 
completed,  without  standing  answerable  for  its  amount,  less 
his  own  charges,  to  the  injured  party,  in  case  the  other  proves 
delinquent.  1  An  auctioneer  is  also  bound  to  regard  all  mat- 
ters brought  to  his  notice  which  may  affect  the  right  to  the 
deposit  on  either  side ;  ^  and,  in  case  of  real  doubt,  he  may 
interplead  the  parties.^ 

The  property  in  chattels  passes  to  a  purchaser  on  accept- 
ance of  his  bid  at  auction,  to  substantially  the  same  effect  as 
in  the  private  sales  of  specific  things  where  there  is  no  con- 
dition of  payment,  and  the  place  of  delivery  is  the  place  of 
auctiqn ;  *  and  the  auctioneer  cannot  undertake  to  protect 
the  buyer  against  further  risks,  or  adjust  subsequent  claims 
which  concern  the  latter  as  owner,  at  the  seller's  cost,  unless 
expressly  authorized  so  to  do.^ 

§  645.  Remedies  to  enforce  Auction  Contract.  —  An  auc- 
tioneer may  sue  in  his  own  name  for  the  price  of  goods  which 
he  sold  in  the  course  of  employment,  unless  the  seller  has 
revoked  his  authority ;  nor  should  the  buyer  settle  with  the 
seller  regardless  of  the  auctioneer's  claims.®  But  if  his  own 
charges  be  paid,  the  auctioneer  is  not  justified  in  pursuing  the 

1  Story  Sales,  §§  83,  478;  Bur-  full  sense,  regardless  of  circum- 
rough  0.  Skinner,  5  Burr.  2639.     If     stances. 

in  default,  he  might  also  be  liable  for  ^  Sweeting  v.  Turner,  L.  E.  7  Q.  B. 

interest.     Gaby  v.  Driver,  2  Y.  &  J.  310 ;  Bateman,  c.  10. 

549 ;  1  Sch.  Pers.  Prop.  §§  257,  258.  6  Williams  v.  Millington,  1  H.  Bl. 

2  See  Edwards  v.  Hodding,  5  81 ;  Robinson  v.  Butter,  4  E.  &  B. 
Taunt.  815.  A  corporation  cannot  954 ;  Beller  v.  Block,  19  Ark.  566  ; 
enforce  an  auction  sale  of  its  chattels  Minturn  v.  Main,  7  N.  Y.  220 ;  Flani- 
informally  entered  into.  Kidder-  gan  v.  Crull,  53  111.  352 ;  Thompson 
minster  v.  Hardwick,  L.  R.  9  Ex.  13.  v.  Kelly,  101  Mass.  291.    But  as  to 

8  Bleeker  v.  Graham,  2  Edw.  Ch.  this  right,  where  the  auctioneer  has 

647  ;  Bateman,  212,  stating  the  Eng-  parted  with  his  lien,  see  Coppin  v. 

lish  statutes  on  this  point.  Walker,   7  Taunt.   287  ;    Coppin  v. 

«  See  §  243,  etc.     The  same  diffi-  Craig,  7  Taunt.  248.     If  the  auction- 

culties  of  determining  a  mutual  in-  eer  sues,  and  the  buyer  proves  that 

tent,   which  we    have    observed    in  the  auctioneer's  principal  was  not  the 

private    sales,    mi^ht   raise   doubts  true  owner,  this  is  a  sufficient  defence, 

here  of  a  property  transfer  in  the  Dickenson  v.  Naul,  4  B.  &  Ad.  638. 
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buyer,  who  has  honestly  arranged  payment  with  the  seller, 
as  by  setting  off  the  price  at  which  he  bid  in  the  goods 
against  a  debt  which  the  seller  owed  him ;  though  the  fact 
that  nothing  more  is  due  him  would  not  of  itself  debar  an 
auctioneer  from  suing  on  the  seller's  behalf.^ 

The  accepted  bidder  at  an  auction  of  chattels  is  ordinarily 
bound  to  pay  the  money  promptly,  and  take  away  the  goods  ; 
and  unless  he  does  so,  or  offers  to  do  so,  he  is  liable  for  dam- 
ages. Any  waiver  of  the  prescribed  terms  of  sale,  or  delay 
for  the  buyer's  convenience,  will,  if  made  on  the  seller's  be- 
half, be  strictly  construed.  Indeed,  the  rule  is,  independently 
of  local  statutes  which  enlarge  the  remedies  of  the  auc- 
tioneer or  owner,  that,  for  the  buyer's  delinquency  in  com- 
plying with  the  auction  terms,  the  goods  may  be  re-sold 
upon  reasonable  notice,  and  the  buyer  held  liable  for  the 
difference  between  the  price  at  which  his  bid  was  accepted 
and  the  price  for  which  the  goods  are  re-sold,  together  with 
the  expenses  incidental  to  the  re-sale.^  But  in  such  re-sale, 
the  conditions  should  not  be  made  more  onerous  than  before 
to  the  defaulting  buyer's  undue  loss.' 

As  a  rule,  the  auctioneer's  authority  for  the  seller  ceases 
when  the  sale  has  taken  place  ;  and  consequently  he  should 
not,  unless  specially  empowered,  undertake  to  rescind  and 
modify  the  terms  under  which  fulfilment  was  to  take  place.* 

As  to  auction,  or  other  sales  of  personal  property,  an 
action  for  price  or  damages  or  remedies  at  law  with  refer- 
ence to  the  goods  must  be  the  usual  recourse,  on  a  party's 
default.  Specific  performance  is  enforced,  however,  in  special 
instances,  where  necessarily  the  remedies  at  law  would  prove 
inadequate. 5     The  special  conditions  which  accompanied  the 

1  Bartlett  v.  Purnell,  4  A.  &  E.  792 ;  »  Weast  v.  Derrick,  100  Penn.  St. 
Grioe  v.  Kenrick,  L.  R.  6  Q.  B.  340 ;     509. 

Minturn  v.  Main,  supra.  *  Bateman,  28;  Nelson  «.  Aldridge, 

2  Coffman  v.  Hampton,  2  "W.  &  S.  2  Stark.  435  ;  Bradford  v.  Bush,  10 
377 ;  Boinest  v.  Leignez,  2  Rich.  Ala.  386 ;  2  Rich.  464 ;  Sykes  v. 
464 ;  Spring  v.  Chipman,  6  Vt.  662.  Giles,  5  M.  &  "W.  645. 

See    Hicks    v.    Ayer,    5    Ga.    298;  ^  See  supra,  §§511, 529 ;  Bateman, 

Matthews  v.  McElroy,  79  Mo.  202.     201,  204. 
And  see  as  to  a  seller's  remedies, 
supra,  OS.  12,  13. 
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sale  at  auction  should,  we  may  add,  be  fairly  complied  with 
on  both  sides.^ 

§  646.  Auctioneer's  Final  Responsibility  for  the  Sale  Pro- 
ceeds, etc.  —  But,  in  general,  an  auctioneer's  duty  is  to  sell 
for  his  principal ;  and  he  must  be  faithful  to  his  trust. ^  It 
does  not  lie  in  such  an  agent  to  dispute  his  principal's  title, 
when  sued  for  the  amount  of  his  sale  ;  ^  though  he  is  so  far 
bound  to  respect  the  rights  of  others,  that  moneys  still  in  his 
hands,  and  not  yet  paid  over  to  the  seller,  may  be  reclaimed 
by  the  buyer  who  discovers  facts  to  justify  his  avoidance  of 
the  sale,  in  conformity  with  the  express  or  implied  terms  of 
the  auction.* 

So  long  as  the  auctioneer  has  custody  of  the  property,  his 
liability  is  that  of  an  ordinary  bailee  for  hire ;  ^  and  on  such 
a  footing  is  he  accountable  to  his  employer  before  he  has  sold 
it.  Should  the  auctioneer  wrongfully  part  with  the  chattels 
or  dispose  of  them,  the  owner  can  sue  him  for  the  conversion, 
unless  he  has  waived  the  wrong  by  his  own  conduct.^  It  is 
the  auctioneer's  duty  to  account  promptly  for  the  sale  pro- 
ceeds ;  and  for  such  proceeds  he  is  accountable  on  the  usual 
footing  of  agents  and  trustees.^ 

1  Mazoue  v.  Gaze,  18  La.  Ann.  ^  Maltby  v.  Christie,  1  Esp.  340 ; 
31.  Davis  V.  Garrett,  6  Bing.  716. 

2  Bolnest  v.  Leignez,  2  Eich.  464 ;  ^  Eari  of  Perrers  v.  Eobins,  2  C.  M. 
Nelson  v.  Aldridge,  2  Stark.  485.  &  E.   152  ;    McVeigh   v.   Bank,   26 

»  Hutchinson    v.   Gordon,  2  Har-  Gratt.  188  ;  Bateman,  232. 
ring.  179.  '  Bateman,  233.     For  the  owner's 

*  Stevens  v.  Lee,  2  W.  E.  16.    As  right  to  follow  the  proceeds  of  the 

the  auctioneer  may  sue  the  buyer  sale,  see  Taylor  v.  Plumer,  3  M.  &  S. 

personally,  so  it  would  appear  that  562 ;    1  Atk.  165 ;    United  States  v. 

the  buyer  may  correlatively  sue  the  State  Bank,  96  U.  S.  30 ;   15  Hun, 

auctioneer,  even  where  the  seller's  453;  Le  Breton  v.  Peirce,  12  Allen, 

name    was    disclosed.      Woolfe    v.  8.     An  auctioneer's  bond  compre- 

Horne,  2  Q.  B.  D.  355,  360 ;  Murray  hends  the  duty  of  accounting  for  and 

V.  Mann,  2  Ex.  538 ;  Hardingham  v.  paying  over  the  proceeds  of  the  sale. 

Allen,  5  C.  B.  793.  Tripp  v.  Barton,  13  R.  I.  180. 
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SECTION 

ABANDONED  PROPERTY 8,  H 

See  Okisinal  Acquisition. 
ACCEPTANCE, 

by  donee  under  a  gift  inter  vivos 90 

by  donee  under  a  gift  causa  mortis 183 

See  Gifts. 

of  proposals  to  constitute  a  bargain 228 

upon  part  delivery  by  seller,  how  inferable 308 

in  sales  "  on  trial,"  or  "  approval ; "  "  sale  or  return,"  etc.    310-312 

where  option  is  given  to  buyer 313 

as  a  waiver  of  warranty 827 

in  sales,  buyer's  duty 402 

See  Sales. 

of  part  under  Statute  of  Frauds 459,  466 

See  Frauds,  Statute  of. 

ACCESSION 30 

See  Original  Acquisition. 
ACQUISITION.    See  Original  Acquisition. 
AGENCY, 

divestment  of  true  owner's  title  through 25 

gift  inter  vivos  through  an  agent 65,  85,  86 

to  an  agent 70,  91 

gift  causa  mortis  through  an  agent 177,  180 

to  an  agent 180,  184 

in  correspondence,  agency  in  a  bargain 204,  224-227 

to  superintend  a  chattel's  manufacture 267 

for  custody  under  rule  of  conditional  transfer 295 

case  of  "  sale  or  return ; "  del  credere  agent 313 

agent's  construction  of  condition  in  doubt 315 

broker's  rights,  etc.,  as  to  condition  or  warranty    315,  318,  325,  362 

agent's  authority  to  warrant  what  he  sells 324,  325 

delivery  by  or  through  agents 395-397 

payment  by  or  through  agent,  broker,  etc.;  reimbursement 

of  expense 423-427 

under  Statute  of  Frauds 468,  475,  500-508 
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SECTION 

AGENCY  —  continued,  ' 

exercise  of  right  of  stoppage  in  transitu  as  to  carrier,  etc.    560,  564 
fraud  and  illegality  in  sale  by  or  through  agents  .     .     .      607,  610 
See  Auction  ;  Bailment. 
ANIMALS, 

wild,  title  to 17 

See  Original  Acquisition. 

title  to  their  increase 30 

sale  of :  horses,  etc 332,  339-341 

See  Warranty. 
ASSIGNMENT, 

under  gifts  inter  vivos 72  et  seq. 

under  gifts  causa  mortis 147, 171 

See  Gifts. 

ATTACHING  OFFICER 50 

AUCTION, 

sales  at,  included  under  Statute  of  Frauds 444 

where  successive  lots  are  spld,  rule  as  to  entirety  .     .     .      446,  457 

public  or  auction  sales  in  general 203,  372,  627 

leading  topics  to  be  considered 628 

auctioneer,  his  rights  and  duties 629 

how  far  an  agent 629 

personal  responsibility,  compensation,  indemnity, 

etc 423-425,630,631 

preliminaries  of  auction  sale 632 

terms  and  couditions,  advertisement,  etc 632,  633 

method  of  conducting  sale 634 

of  taking  bids,  closing  upon  highest  bid 635 

of  memorandum  and  part  payment  under  Statute  of 

Frauds 505,  506,  635 

of  auctioneer's  warranty 324,  636 

right  to  enter  premises ;  place  of  sale,  etc 637 

fraud  in  the  biddings ;  general  principles 638 

on  the  part  of  bidders ;  stifling  competition 639 

on  the  part  of  seller  or  auctioneer ;  puffing,  etc.     .      640-642 
in  limiting  bids ;  sales  with  or  without  reserve ....    641 

mock  auctions,  etc 642 

mistake  as  to  terms 598,  632 

enforcement  of  the  auction  contract 643 

settlement  with  purchaser ;  deposit-money,  etc 644 

risks  of  title  after  the  sale 644 

remedies  upon  buyer's  default,  etc 645 

buyer's  duty;  auctioneer's  final  adjustment  with  seller,  re- 
sponsibility, etc 646 

AVOIDANCE.    See  Fraud  ;  Rescission  of  Sale. 


INDEX.  725 

B. 

SECTION 

BAILMENT, 

of  things  lost  or  stolen 21 

as  to  the  increase  of  animals,  and  income  of  capital       ...      29 

doctrines  of  accession  and  confusion  applied 38,  42 

under  a  gift  inter  vivos 70,  82,  85,  86 

under  a  gift  causa  mortis 161,  180,  184 

under  a  sale  on  condition 295 

warranty  of  title  in  bailee's  sale 372 

under  Statute  of  Frauds 472,  473,  475 

as  to  lien  remedies 540-544 

mistake  as  to  loan,  sale,  or  gift 595 

BANK  DEPOSIT, 

gift  of       78,  80,  90,  147,  172,  173 

See  Gifts. 

BANK-NOTES 20,  147,  162 

BARGAIN 204,  222,  234 

See  Sales. 

BARTER, 

law  of 201,  293,  615 

See  Exchange;  Sales. 

BILL  OF  LADING      ......    273-275,  301,  392,  539,  556,  567 

See  Delivery;  Seller's  Remedies. 

BILL   OF   SALE 264,  336,  392,  539,  614,  616 

See  Sales. 

BILLS  AND  NOTES.    See  Negotiable  Instruments. 

BONDS,  COUPON 74, 167 

See  Negotiable  Instruments. 

BROKER.    See  Agency  ;  Frauds,  Statute  of     .    .    .  315,  428,  507 

BURGLAR'S  TOOLS, 

when  not  protected  as  property 24 

BUYER'S  REMEDIES, 

instances  in  which  the  buyer  may  invoke  remedies  ....     570 

where  the  seller  fails  altogether  to  deliver 571 

personal  action ;  rule  of  damages 571,  572 

where  payment  was  in  advance,  sale  by  instalments      .      573,  574 

when  demand  is  necessary 575 

specific  performance ;  the  choice  of  remedies 576 

rule  as  to  suing  in  trover,  etc.,  considered 577 

where  there  is  delivery  of  unsuitable  goods 578 

confusion  of  rules ;  buyer's  right  of  rejection 579 

limit  of  right  to  reject ;  its  legal  effect 580 

buyer's  right  to  keep  goods  and  claim  damages 581 

requirement  of  notice ;  matters  of  practice 583,  584 
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SECTION 

BUYER'S   REMEDIES  — conimuerf, 

damages  for  breach  as  to  quality 585,  586 

under  instalinent  contract;   waiver  of  breach;    miscellane- 
ous     587,  588 

rule  for  breach  of  warranty  of  title 589 

remedies  for  failure  in  quantity,  etc 590 

where  delivery  is  unreasonably  late    . 591 

buyer's  option  of  remedies  in  such  case §91 

action  not  always  based  on  contract  of  sale 592 

See  Rescissiok  of  Sale. 


CARRIER.-   See  Agency;  Bailment;  Delivery. 

CASH.    See  Payment. 

CAVEAT  EMPTOR 322,343,345,381,603,611 

See  Sales. 

CHECK, 

title  by  gift  inter  vivos 73,  76 

gift  of  one's  own  check 77,  86  n. 

gift  causa  mortis  of 147,  168 

gift  causa  mortis  of  one's  own 148-151 

payment  by,  in  a  sale 419,  420 

CHOSES  IN  ACTION, 

in  gifts 72,115,147,174 

See  Gifts. 
in  sales 204, 818 

See  Sales. 

C.  O.  D 396,  397 

COMMON  OWNERS        46 

See  Confusion. 
CONDITIONS, 

imder  a  gift 126-134,  195,  196 

See  Gifts. 

precedent  to  transfer  of  property 276 

under  general  law  of  contracts 277 

mutual  intent ;  stipulations  dependent  and  independent     277,  278 
precedence  or  concurrence  of  conditions;  parties  must  per- 
form in  turn 279-281 

how  far  a  stipulation  may  affect  the  whole  consideration  .     .    280 

exceptions  of  waiver  and  impossibility 282-284 

under  the  law  of  sales 285 

precedent  or  concurrent^  parties  must  perform  in  turn     .     .    285 
where  a  third  party  must  first  perform 286 
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SECTION 

CONDITIONS  —  continued, 

exceptions  of  waiver  and  impossibility 287,  288 

stipulations  as  to  time  of  performance ;  how  far  conditional    289 
stipulations  as  to  place  of  performance ;  how  far  conditional    290 

sales  upon  notice ;  rule  of  notice 291,  291  a 

where  property  transfer  is  conditioned  upon  paying  or  securing 

price 292 

obligation  to  deliver  and  obligation  to  pay  as  precedent  or 

concurrent  conditions 293 

no  title  in  buyer  notwithstanding  delivery,  until  cash  is 

paid 294,  295 

until  price  is  adjusted ;  effect  of  check,  etc 296 

rule  applied  to  partial  adjustment  of  price ;  sale  on  instal- 
ment plan 297 

delivery  carrying  possession  without  property;   how  seller 

resumes  possession 298 

delivery  so  given  debars  buyer's  creditors 299 

rule  as  concerns  buyer's  sub-purchasers 300 

qualifications  of  rule  as  to  bona  fide  purchasers  for  value ; 

negotiable  instruments,  etc 301 

who  is  a  bona  fide  purchaser  in  this  connection 302 

interests  of  buyer  and  seller  before  breach 302  a 

conclusion  as  to  sales  with  condition  of  no  property  transfer 

until  payment 303 

exceptions  growing  out  of  waiver  or  impossibility    ....     304 
seller,  how  estopped  by  his  own  acts  from  claiming  goods  as 

his  own 305 

how  buyer  should  pay  or  adjust  payment,  perform  condition 

and  gain  title 306 

evidence  in  sales  for  cash,  on  delivery,  or  upon  credit  .     .     .     307 

rule  as  to  partial  delivery  or  partial  payment 308 

property  may  pass  defeasible  by  condition  subsequent .     .     .     309 
sales  "  on  trial "  or  "  on  approval ; "  bargain  of  "  sale  or  re- 
turn"     233,310-312 

conditional  character  of  such  sales 310-312 

sale  to  be  satisfactory,  etc 313 

other  sales  with  option  given  to  buyer 313 

sales  "to  arrive,''  etc 314 

miscellaneous   conditions;  rule  of  construction  in  doubtful 

cases 315 

"  condition  precedent "  distinguished  from  "  warranty  "     .  316,  344,  349 

sale  by  sample ;  its  implied  condition 263,  316,  317 

sale  by  description,  its  implied  condition 317 

sale  of  incorporeal  securities ;  condition  of  genuineness     .     .     318 
sale  of  specific  corporeal  chattel ;  how  far  conditional  .    .    .    319 
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BEOnON 

CONDITIONS  —  continued, 

of  sale  transfer  under  Statute  of  Frauds 463,464 

See  Auction;  Butek's  Remedies;  Warranty. 

CONFUSION 42 

See  Okiginal  Acquisition. 

CONSIDERATION 56,  139,  492,  493 

See  Gifts;  Price;  Sales. 

CONTRACT 56, 139,  141,  202,  237 

See  Gifts;  Sales. 

COPYRIGHT 28 

COUNTERFEIT  MONET, 

whether  protected  as  property 24 

CREDIT.    See  Payment. 
CREDITOR.    See  Fraud. 

who  forgives  debt  by  way  of  gift 97,  186 

as  afEected  by  a  sale 270,  395 

CROP, 

sale  of  unsevered 448-452 


D. 

DAMAGES.    See  Buyer's  Remedies  ;  Seller's  Remedies. 
DEATH, 

in  gifts  causa  mortis 152-157,  189,  190 

See  Gifts. 
DEBT, 

forgiven  by  way  of  gift 97,  186 

See  Payment. 

DEED  OF  GIFT 88, 179 

DELIVERY, 

in  gifts  inter  vivos 67  et  seq. 

in  gifts  causa  mortis 159  et  seq. 

See  Gifts. 

in  sales,  efEect  of  part  delivery 232 

as  determining  the  question  of  property  transfer  and  mutual 

assent 245,  254,  264 

efiect  of  delayed  delivery 254 

time  or  place  as  a  condition ;  delivery  before  price  is  paid, 

etc 289,  290,  292-309 

See  Conditions. 
rule  of  delivery  by  or  through  a  carrier,  etc.     .    264,  272,  396-398 
how  afEected  by  seller's  reservation  of  Jus  disponendi    .    .  272-275 
bill  of  lading  reserving  property  to  seller  or  not  .     .  273,  274,  301 
where  bill  of  lading  is  accompanied  by  bill  of  exchsuige    .  274,  392 
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SECTION 

DELIVERY  —  continued, 

in  sales  "  on  trial "  or  approval ;  "  sale  or  return,"  etc.  .    .  233-310 

where  option  is  given  to  buyer 313 

general  principles  under  law  of  sales 382-401 

applied  to  warehousemen 397 

See  Sales. 

of  part  under  the  Statute  of  Frauds 459,  471 

DERELICT 8 

See  Original  Acquisition. 
DOCUMENTS  OF  TITLE    .    .    392,  393,  539',  556,  567,  568,  614,  616 

See  Seller's  Remedies. 
DONATIO.     See  Gifts. 


E. 

EARNEST 476 

See  Frauds,  Statute  of. 

ELEVATORS,  GRAIN 46 

ERROR.    See  Rescission  op  Sale. 
ESTOPPEL, 

in  law  of  sales 305,  392,  587-544 

See  Seller's  Remedies. 

ESTRAYS 17 

See  Original  Acquisition. 
EXCHANGE, 

rule  of  conditions ;  "  cross-sales  " 201,  293 

fraud  as  affecting  the  transaction 615 


F. 

FACTORS.    See  Agency;  Statute. 

FINDER 14,15 

See  Original  Acquisition. 

FIXTURES 453 

FRAUD, 

underordinarygiftupondonorordoneebyotherparty    60,  100,  106 
upon  creditors,  purchasers,  etc.,  under  a  gift    .    .    .   112-123,  133- 

under  gift  causa  mortis 143,  192-194 

in  sale  as  to  essentials 217,  219,  602  et  seq. 

upon  seller's  creditors,  where  he  keeps  possession     .    .      270,  616 
delivery  conditional  upon  price  payment  no  fraud    .    .      299,  306 

in  sales  by  sample 364 

in  auction  sales 638-642 

See  Rescission  of  Sale. 
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SECTION 

FRAUDS,  STATUTE  OF, 

common  law  of  sales  is  modified  by  this  legislation  ....    428 
Statute  of  Frauds  in  general;  its  history,  etc.;  language  of  17th 

section 429,  430 

its  policy  in  partial  restriction ;  -writing  only  sub  modo  essential  430 
legal  consequences  of  a  non-compliance  with  statute  .  .  .  431 
conflicting  theories  stated;   contract  properly  exists,  but  is 

not  enforceable 432 

how  such  contract  becomes  good  by  subsequent  compliance  .  433 
statute  compliance  after  goods  have  ceased  to  exist ....    433 

sale  contreict  if  executed  stands 433  a 

conflict  of  laws;  note  given  in  consideration  of  damages, 

etc 434,435 

section  17  of  the  statute,  its  leading  divisions 436 

what  contracts  are  embraced 437 

"contracts  for  the  sale  of"  as  to  executory  contracts,  etc.  438-443 
English  and  American  decisions  stated;   Lord  Tenterden's 

Act,  9  Geo.  rV.  c.  14 439-443 

summary  of  doctrines  as  to  the  contracts  embraced  ....  443 
auction  sales  included ;   as  to  chattel  mortgages,  loans,  and 

miscellaneous  contracts 444,  445 

entirety  of  a  contract ;  sale  of  lots  or  parcels 446 

"goods,  wares,  and  merchandises;"  personal  property  only 

included 447 

unsevered  crops  and  products  of  the  soil  considered ;  4th  and 

17th  sections  compared 448-452 

fructus  industriales  anifractus  naturales ;  general  summary  450-452 
as  to  contracts  for  the  sale  of  fixtures,  buildings,  etc.  .  .  .  453 
whether  section  17  applies  to  incorporeal  chattels     ....    454 

"  price  "  or  "  value ; "  the  standard  prescribed 455 

determination  of  such  standard ;  principle  of  entirety  in  con- 
tracts     456, 457 

excessive  price  vitiates  other  stipulations  in  entire  contract  .    457 

oral  compliance  under  section  17 458 

oral  compliance  by  buyer's  part  acceptance  and  actual  receipt    .    .    459 

legislative  rule ;  as  to  seller ;  delivery 459,  460 

buyer's  acceptance  and  actual  receipt  distinguished      .     .    .    460 

entirety  rule  applied ;  tests,  etc 461,  462 

acceptance  and  receipt  by  one  of  joint  purchasers  .  .  .  462  n. 
as  to  transfer  of  seller's  property  right ;  sales  on  condition, 

etc 463,464 

statute. satisfied  by  part  acceptance  and  receipt,  whether  con- 
temporaneous with  sale  or  not 465 

effect  of  part  acceptance  and  receipt,  etc 46t 

buyer's  part  acceptance    in    general;    proof   of  intention; 
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SECTION 


FRAUDS,  STATUTE  OF  —  continued, 

right  to  inspect ;  specific  and  unascertained  goods  distin- 
guished,   466, 467 

under  sample  sales 467  o 

carrier  or  other  agent  to  receive  may  not  be  agent  to  accept  468 
acceptance  how  evinced ;  mainly  a  question  of  fact  .     .      469,  470 

actual  part  receipt  in  general 471 

where  goods  are  in  buyer's  custody 472 

in  third  person's  custody 473 

in  seller's  custody 474 

constructive  delivery  and  receipt  by  agents  and  carriers; 

transit,  etc 475 

oral  compliance  by  giving  earnest  or  part  payment  ....    476 

general  doctrine 476-479 

where  both  discharge  of  debt  and  payment  of  price  are  con- 
templated  478 

transfer  of  property  right  not  essential 479 

written  compliance  by  signed  note  or  memorandum 480 

compliance  need  not  be  by  enforciag  party;  written  con- 
tracts distinguished 481, 482 

rules  of  evidence  apply ;  classification  of  subject  .     .     .      483,  484 

as  to  the  written  note  or  memorandum 485 

letter,  acknowledgment,  telegram,  two  or  more  writings     485,  486 

writings  and  parol  evidence,  how  far  consistent 487 

to  whom  memorandum  is  addressed ;  intention  to  be  bound 

not  essential 488 

writings  not  contemporaneous ;  evidence  to  support  them,  etc.    489 

parol  evidence  in  such  cases .      489  a 

as  to  what  such  writings  should  contain 490 

identity  of  parties  as  buyer  and  seller  to  appear 491 

subject-matter  and  essential  terms  should  be  shown  .  492,  493 
"  price  "  distinct  from  "  consideration  ;  "  other  essentials  492,  493 
substance,  and  not  form,  regarded ;  competency  of  evidence  493 
writing  which  repudiates,  whether  a  memorandum  ....  494 
where  the  original  bargain  has  been  modified  ....  495,  496 
as  to  how  and  by  whom  the  writing  should  be  signed  .  .  .  497 
method  of  signing ;  writing,  printing,  stamping,  etc.  .  497,  498 
signature  on  one  of  several  papers ;  by  party  to  be  charged  .  498 
as  to  delivery  of  the  note  or  memorandum;  unauthorized 

memoranda,  etc 499 

as  to  compliance  by  means  of  agents 500 

authority  how  conferred;   whether  seller's  agent  may  bind 

buyer 501 

evidence  requisite ;  telegraph  clerks,  etc 502,  503 

agent  cannot  be  the  charging  party  himself 504 
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auctioneer's  authority  to  make  binding  memorandum  505,  506,  635 
broker's  authority  to  make  memorandum    ....  505,  507,  508 

"  bought  and  sold  notes,"  and  their  efficacy 507 

broker  contracting  without  a  principal 508 

sales  sometimes  affected  by  4(A  section  of  statute 509,  510 

collateral  undertaking 509 

agreement  not  to  be  performed  within  a  year 510 

FUTURES, 

sale  of 621 


G. 

GAMBLING  TOOLS, 

not  protected  as  property 24 

GIFTS, 

I.  Gifts  in  General 54 

definition ;  origin  and  history  of  such  transfers  ....     54,  55 

absence  of  consideration  as  an  element 56 

are  to  be  classed  with  contracts  as  founded  in  mutual  under- 
taking    57 

mental  capacity  of  donor  and  donee  considered    ....     58,  59 

freedom  of  will  and  good  faith  on  both  sides  requisite ...  60 

improvident  not  favored 60  a 

on  immoral  or  illegal  consideration 61 

should  be  certain,  and  to  a  certain  party 62 

classification  as  to  personal  property;  gifts  inter  vivos  and 

gifts  causa  mortis ;  distinctions 63 

II.  Gifts  inter  vivos 64 

definition  and  essentials 64 

unexecuted  gift ;  whether  promise  to  give  is  enforceable  .    .  65 
such  promises  to  be  distinguished  from  contracts  upon  con- 
sideration    66 

gifts  inter  vivos ;  how  executed 67 

delivery  with  suitable  intention  requisite  on  donor's  part      .  67 

delivery,  actual  or  constructive ;  according  to  subject-matter  67 

words  of  gift  alone  do  not  suffice 68 

corporeal  chattels  pass  by  manual  delivery 69 

rule  where  donee  is  custodian,  bailee,  etc 70 

whether  delivery  of  receptacle  carries  its  contents     ....  71 

incorporeal  chattels,  how  delivered 72 

where  delivery  is  fully  such  as  the  species  admits  of     .     .     .  72 

the  same  subject ;  earlier  application  of  the  rule 73 

gift  of  sealed  instrument 74 

symbolical  delivery  supported  at  this  day  on  equitable  grounds  76 
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gift  of  life  insurance  policy 76  n. 

gift  of  one's  own  check,  promissory  note,  etc.,  not  complete  .  77 
gift  of  savings-bank  books ;  equitable  assignment     ....  78 
imperfect  delivery  supported  as  declaration  of  trust     ...  79 
equitable  assignment  and  declaration  of  trust  doctrines  com- 
pared       80 

safer  opinion  restrains  the  operation  of  such  doctrines  ...  81 

bailment  of  incorporeal  property  is  not  gift 82 

delivery  to  donee  through  some  third  party 83 

where  such  third  party  takes  as  trustee  for  donee  ...  83 
where  custodian  of  chattel  is  to  deliver  to  donee    ...  85 
revocation  of  custodian's  authority ;  death  of  donor  pend- 
ing delivery 86 

declaration  of  trust  with  co-operation  of  third  person   ...  87 

delivery  by  instrument  in  writing 88 

deed  of  gift,  and  its  effect 88 

other  instruments  in  writing,  and  their  effect 89 

statute  formalities,  etc 89 

acceptance  the  requisite  act  on  the  donee's  part 90 

acceptance  of  a  beneficial  gift,  how  far  presumable  ....  90 

acts  consistent  or  inconsistent  with  acceptance 91 

where  there  is  an  equitable  assignment  or  declaration  of  trust  92 

proo/jieerfefi  to  establish  an  executed  gift 93 

actual  intention  to  be  gathered  from  words,  acts,  and  mutual 

conduct 93 

circumstances  favorable  to  sustaining  transfer  as  a  gift    .     .  94 

circumstances  unfavorable  to  sustaining  transfer  as  a  gift     .  95 

where  a  deed  of  gift  is  made 96 

evidence  of  gift  by  forgiveness  of  a  debt 97 

miscellaneous  points 98 

one's  mental  reservation  cannot  defeat  his  gift 99 

gift  not  sustainable  where  possession  is  without  the  owner's 

consent 100 

summary  of  the  law  of  execution  of  gifts  inter  vivos     .     .     .  101 

gifts  inter  vivos  ;  effect  of  execution 102 

its  effect  as  concerns  the  parties  themselves 103 

cannot  be  revoked  or  annulled  by  either  party 103 

trustee  under  a  gift  should  carry  out  the  trust 104 

how  far  upheld  upon  the  donor's  death 105 

avoidance  for  mental  incapacity  or  fraud 106 

parties  may  rescind  or  modify 107 

where  parties  make  new  contract  as  to  the  property     .     .     .  108 

whether  parental  gifts  may  be  revoked 109 

civil  law  of  revocation 110 
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its  effect  as  concerns  third  persons Ill 

exceptions  stated  as  to  bona  fide  purchasers,  etc 112 

the  main  exception  concerns  prejudiced  creditors  of  donor    .     113 
fraudulent  transfers  affected  by  stat.  13  Eliz.  c.  5,  and  analo- 
gous legislation 113,  114 

whether  such  legislation  extends  to  incorporeal  personalty   .     115 
fraud  a  question  of  fact;  intent  to  hinder,  delay,  and  de- 
fraud           116,  117 

fraud  upon  donor's  antecedent  creditors     ■ 118 

fraud  upon  donor's  subsequent  creditors 119 

general  consideration  of  fraud  upon  creditors 120 

rule  where  donor  has  died  insolvent 121 

rights  of  creditors  lost  by  laches,  etc 122 

concluding  remarks  upon  fraudulent  transfer 123 

donee  takes  the  gift  subject  to  all  equities  existing  at  time  of 

transfer 124 

summary  of  law  as  to  the  effect  of  executed  gifts    ....     125 

qualified  or  conditional  gifts  inter  vivos 126 

successive  interests  in  expectancy  by  way  of  gift     ....     127 
alternative  gifts ;  conditions  precedent  and  subsequent     .     .     128 

gift  with  resulting  trust  in  donor's  favor 129 

gift  subject  to  donee's  discretion 130 

how  far  the  donor  may  give  under  reservations  in  his  own 

favor 131,  132 

gift  for  one's  own  beneficial  use  cannot  exclude  one's  creditors    133 
how  to  determine  whether  gift  is  qualified  or  absolute      .     .     134 

m.   Gifts  causa  mortis: 

nature  of  such  gifts ;  their  definition 135 

their  origin  and  history 136 

contrasted  with  ordinary  gifts,  legacies,  etc 137,  138 

distmguished  from  a  contract  or  transfer  upon  consideration     139 
general  division  of  subject 140 

capacity  of  parties  to  the  gift 141 

as  to  testamentary  or  contract  capacity 141,  142 

undue  influence  ;  marital  and  parental  relations      ....     143 

what  property  may  he  given  causa  mortis 144 

as  to  gifts  of  one's  whole  property;  civU  and  common  law  144-146 
such  gifts  confined  to  personal  property;   corporeal  kinds 

included 147 

incorporeal  species  may  be  given  causa  mortis 147 

but  not  donor's  own  note,  bill,  etc 148-150 

unless  bill,  draft,  etc.,  is  accepted  by  drawee 151 

expectation  of  death 152 

civil  and  common  law  doctrines  discussed       ....       152-155 
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"last  illness,"    "peril  of  death,"    "expectation  of  death," 

proofs,  etc 152-156 

conclusion  from  modern  authorities       157 

how  gifts  causa  mortis  are  executed 158 

execution  on  donor's  part  requires  delivery 159 

element  of  delivery  associates  gifts  causa  mortis  with  other 

gifts 160 

mere  promise  to  give  is  ineffectual    .........161 

of  corporeal  chattels,  donor's  delivery 162 

symbolical  delivery ;  receptacle  and  its  contents      .     .       162,  163 

instances  of  insufficient  delivery 164 

'    intention  and  the  act  must  coexist 165 

of  incorporeal  chattels,  donor's  delivery 166 

modern  quite  different  from  ancient  rule ;  rule  changing  con- 
stantly        166 

gift  of  bonds  and  mortgages 167 

gift  of  bills,  notes,  and  other  negotiable  instruments    .     .     .     168 

gift  of  insurance  policy 169 

gift  of  stock 170 

indorsement  or  assignment,  expressive  of  intent      ....     171 

gift  of  savings-bank  deposit 172,  173 

gift  of  due-biU,  receipt,  etc. ;  of  receptacle  and  contents     174,  175 

to  third  person  for  donee,  donor's  delivery 176,  177 

promise  of  delivery  by  residuary  legatee  ;  peculiar  instances     178 
by  instrument  in  vi^riting,  deed  of  gift,  etc.,  donor's  delivery    .     179 

whether  formal  delivery  can  be  dispensed  with 180 

case  where  donee  or  trustee  is  already  in  possession     .     .     .     180 

how  far  chancery  aids  informal  delivery 181 

part  delivery  where  the  gift  was  entire 182 

execution  on  donee's  part,  what  is  requisite  ;  acceptance,  posses- 
sion, etc 183 

proof  of  execution  to  establish  such  gifts 184 

burden  on  donee ;  donor's  declarations,  etc 184 

how  issue  is  determined  in  practice 185 

evidence  of  such  gift  by  forgiveness  of  debt 186 

effect  of  executing  gift  as  concerns  the  parties  themselves ;  rev- 

ocability 187, 188 

revocation  by  donor's  recovery  from  peril 189 

by  donee's  death  before  donor 190 

by  donor  who  repents  the  gift ;  effect  of  will,  etc.      .    .    191 

whether  posthumous  birth  causes  revocation 192 

revocation  for  mental  incapacity,  fraud,  force,  etc 192 

controversies  between  donee  and  donor's  representatives  .    .     193 
effect  of  executing  gift  as  to  third  parties 194 


736  INDEX. 

BEOTION 

GIFTS  — continued, 

claims  of  creditors  not  to  be  defeated ;  practice 194 

qualified  or  conditioned  gifts  causa  mortis 194 

trusts  or  conditions  thus  coupled  must  be  contemporaneous, 

certain,  etc 196 

general  policy  oi  gifts  causa  mortis 197 

legislative  restraints  desirable 198 

mistake  as  to  loan,  sale,  or  gift 595 

GUARANTY.    See  Warranty 338 


H. 
HUSBAND  AND  WIFE, 

gifts  between 114, 143,  151  n.,  178 


I. 

ILLEGALITY, 

in  sales 202,  617-625 

See  Rescission  of  Sale. 
INCOME, 

title  to 80 

INDORSEMENT, 

in  making  a  gift  inter  vivos 72  et  seq. 

.  in  making  a  gift  causa  mortis 171 

See  Gifts. 
INFANTS, 

in  gifts 58,59,90,143,192 

INSTALMENT, 

sales  upon -  267,  297,  308,  390 

INSURANCE  POLICY, 

gift  of 76  n.,  169 


J. 
JUS  DISPONENDI, 

reservation  of,  by  seller 271  et  seq. 

See  Sales. 


L. 

LARCENY.    See  Original  Acquisition. 
LEASE, 

gift  of 81  n. 

LEGACY, 

contrasted  with  gift  caus^  mortis 137,  138, 141,  194 
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SIOTIOH 

LEGATEE, 

gift  causd.  mortis  through 178 

LIEN, 

in  general  under  law  of  sales 383,  420,  424  530-557 

See  Seller's  Eemedies. 

in  conditional  acceptance  under  Statute  of  Frauds  .  .  463,  464 
LIQUOR, 

sales  of 624,  625 

LOST  CHATTELS 14-17 

See  Original  Acquisition. 


M. 

MAIL,  BARGAIN  BY 224,  225 

See  Sales. 

MARKET-OVERT 19 

See  Original  Acquisition. 

MEMORANDUM 485 

See  Frauds,  Statute  op. 
MENTAL  CAPACITY. 

requisite  in  gifts  generally 58,  59,  106 

rule  in  gifts  caiisa  mortis 141,  142 

MISTAKE 5 

See  Auction;  Rescission  or  Sale. 
MIXTURE.    See  Confusion. 

MONEY 20,24,67,159 

See  Payment. 
MORTAGE, 

rule  of  accession  applied 39 

gift  of,  causd  mortis 167 

sale  compared  with 210 

title  whether  warranted  in  sale  under 372 

whether  Statute  of  Frauds  applies 445 

MUTUVM 38 


N. 

NEGOTIABLE  INSTRUMENTS, 

title  to,  by  original  acquisition ;  lost,  stolen,  etc.  ...    16,  20,  21 

title  to,  by  gift  inter  vivos 73,  76,  80 

gift  of  one's  own  note,  etc 77,  86 

gift  causa  mortis  of     .     .     .     .     ^ 147 

gift  of  one's  own  note,  etc.,  causd  mortis 148--151 

title  to,  by  sale 301,  318,  454,  595,  605 

VOL.  II.  47 
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payment  by,  in  sales 419-421,  435 

NOTICE 291 

See  Conditions;  Sales. 


O. 

OCCUPANCY.    See  Original  Acquisition. 
ORIGINAL  ACQUISITION, 

includes  occupancy,  and  title  to  products 5 

occupancy  in  the  primitive  sense ;  foundation  of  primitive  title   .     .6,7 

occupancy  in  the  modern  sense 8 

chattels  abandoned  or  derelict 8 

waifs ;  to  whom  they  belong 9 

treasnre-trove  and  its  ownership 10 

wi-ecfcs,  ancient  and  modern  doctriiies  as  to  title  ....     11-13 

lost  chattels,  and  to  whom  they  belong 14-16 

rule  as  ta  lost  or  destroyed  negotiable  instruments    ....  16 

estrays  and  wild  animals,  their  ownership 17 

stolen  chattels,  rights  of  ownership 18 

bona  fide  holder's  title  to  lost  or  stolen  chattels 19 

where  chattel  was  sold  in  market-overt 19 

where  chattel  is  of  a  negotiabfe  character    ....'..     20,  21 

when  a  finder  may  be  treated  as  a  thief ;  rule  of  larceny  .     .  22 

miscellaneous  instances  of  chattels  without  a  known  owner  .  23 

certain  chattels  not  recognized  as  property 24 

true  owner's  title,  how  divested ;  general  rule 25 

summary  of  the  modern  doctrine  of  occupancy 26 

title  to  products  in  general 27 

title  to  general  products ;  brain  products ;  patents  and  copy- 
rights'   28 

title  to  increase  of  animals ;  income  of  capital,  profits,  etc.    .  29 

accession  considered  as  a  rule  of  title 30 

definition  of  accessibn ;  its  elements' 30 

old  distinction  as  to  creating  some  new  species  or  not  ...  31 

closeness  with  which  component  parts  are  thus  united  ...  32 

element  of  comparative  values 33 

test  of  new  species  or  not,  whether  suitable 34 

accession  a  rule  of  practical  convenience 35 

taker's  conduct  as  affecting  title  in  such  cases 36 

doctrine  summed  up  as  to  chattel  accession  without  mutual 

assent 37 

accession  of  chattels  by  agreement  of  parties ;  use  of  mate- 
rials to  repair,  manufacture,  etc. ;  baUment  or  sale    ...  38 
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ORIGINAL  ACQUISITION  — core(m«erf, 

accession  of  one  person's  chattels  to  another's  real  estate ;  in- 
tentional or  unintentional  annexation  or  severance    .     .     39,  40 

accession  applied  to  pledge  or  chattel  mortgage 39 

confusion  considered  as  a  rule  of  title 42 

defined  and  distinguished  from  accession 42 

application  of  the  rule  of  confusion 43 

leading  tests  in  confusion  to  be  examined 44 

rule  where  confusion  was  by  mutual  consent 45 

application  of  the  rule  to  grain  elevators      .......  46 

rule  where  confusion  was  by  one's  wilful  misconduct    ...  47 

the  same  subject ;  mingling  funds  in  breach  of  trust    ...  48 

rule  where  confusion  was  by  unintentional  error 49 

rule  where  confusion  is  caused  by  a  stranger;   attaching 

officer,  etc 50 

rule  where  confusion  is  caused  by  inevitable  accident,  vis 

major,  etc.  . 51 

Roman  law  of  confusion    >     .     . 52 

ppinjts  pf  siroilarity  and  of  difference  between  accession  and 

confusion 58 

OWNERSHIP.    See  Title. 


PARENTAL  GIFTS 109,  114,  127,  129,  143 

PATENT  RIGHTS 28,  576 

PAYMENT, 

presumptions  as  between  cash  and  credit  sales 244 

by  instalments  as  a  chattel  is  made 267,  268 

wjiere  transfer  of  title  is  conditioned  upon  payment     .      292-309 
See  Conditions. 

partial  payment,,  and  partial  delivery 297,  308 

in  sales,  bijyef's.duty''aisfcussed 411-427 

/         See  Sales. 

part,  under  Statut^  of_JPM,uds 476-479 

PENAL.  ACTS.    See  Illegality ;    ...    624 

PERSONAJi  PROPERTY, 

sumrjiaiy  of  doctrijies  in  the  preceding  volume 1 

See  Title. 
PLEDGE.  .  S^e  Bailment. 

POSTHUMOUS  BIRTH 192 

See  Gifts. 

PRICE  . 205,  211,  292-308,  492,  493 

See  Sales. 
PRODUCTS.    See  Original  Acquisition. 
PROFITS.    See  Original  Acquisition  ....'......      29 
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SBOTION 

PROPERTY, 

transfer  of,  in  sales 235  et  seq.,  292  et  seq. 

See  Conditions  ;  Sales. 
under  Statute  of  Frauds 463, 479 


Q. 

QUITCLAIM 374 

See  Sales  ;  Warkantt. 


K. 

REAL  PROPERTY.    See  Title. 

RECEIPT.    See  Delivery  ;  Frauds,  Statute  of.      , 

REPLEVIN.    See  Seller's  Remedies. 

RE-SALE, 

seller's  remedies 545-551 

mutual 626 

RESCISSION  OF  SALE, 

special  causes  of  avoidance  or  rescission 593 

I.  Error  or  Mistake  : 

should  be  substantial,  etc. ;  instances  cited  .    .    219,  594,  595,  597 

as  to  quality,  etc.,  not  substantial 595 

as  to  the  party  dealt  with 596 

rules  of  construction ;  mutual  and  one-sided  mistakes  .       598, 599 

effect  upon  sales  executed  or  not  executed 600 

restitution  required ;  entire  contracts,  etc 601 

duty  of  one  who  receives  goods  by  mistake 601 

II.  Fraud  : 

in  sale  contracts  generally 370, 602 

of  the  seller  on  ike  buyer 352,603 

caveat  emptor  does  not  countenance  fraud 604 

buyer  must  have  been  deceived;  his  duties 605 

may  sue  upon  the  fraud  or  for  breach  of  warranty  ....    606 

scienter  to  be  here  shown ;  rule  of  damages 606 

rule  where  fraud  is  by  seller's  agent 607 

of  the  buyer  on  the  seller 608 

how  inferred ;  rule  as  to  sub-buyers,  etc 608, 609 

where  buyer  is  an  impostor 610 

caveat  emptor  where  buyer  conceals  important  information    .    611 
where  one  induces  sale  to  another ;  Lord  Tenterden's  Act    .    612 

seller's  election  of  remedies ;  matters  of  practice 613 

extortion  of  a  bill  of  sale ;  avoidance  personal  to  the  seller    .    614 
in  a  case  of  exchange  - 615 
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of  both  buyer  and  seller  upon  some  third  party 616 

general  doctrine ;  bearing  of  legislation 616  and  n. 

in.   Illegality; 

general  rule  of  avoidance,  with  its  qualifications 617 

■where  some  promises  are  illegal,  and  others  legal  ....  618 
greater  strictness  in  case  of  palpable  moral  offence  ....  619 
principal  cannot  profit  by  agent's  illegal  contract  ....  620 
as  to  sales  illegal  at  common  law ;  immoral  sales,  gambling 

sales,  etc 621 

sales  of  "  futures,''  etc 621 

sales  against  public  policy ;  sale  of  offices,  etc 622 

sale  of  lawsuits,  etc 622 

sales  in  restraint  of  trade 623 

as  to  sales  made  illegal  by  legislation ;  penal  acts,  usury,  etc.     624 
sales  against  revenue  acts,  liquor  acts,  Sunday  laws, 

etc 624,  625 

IV.  Mutual  Rescission: 

parties  may  rescind  at  pleasure,  etc 626 

REVOCATION, 

of  gift  inter  vivos 103-110 

of  gift  causa  mortis 189-193 

See  Gifts. 
REWARD, 

of  finder 15 


S. 
SALES, 

distinguished  from  bailment 38 

I.   Sales  in  General: 

preliminary  observations ;  definitions 199, 200 

barter  or  exchange 201 

classified;   absolute  or  qualified,  executed  or  executory,  of 
things  specific  or  not  specific,  legal  or  illegal,  private  or 

public 202 

involuntary  or  judicial  sales 203,  372 

the  parties,  —  seller,  buyer,  agents,  etc 204 

corporeal  or  incorporeal  chattels,  how  sold 204 

the  leading  essentials  of  a  sale 205 

a  thing  to  be  sold,  essential 206 

as  to  chattels  no  longer  existing 206,  207 

chattels  not  yet  existing;  transfer  of  potential  rights  .  209,210 
a  price  essential ;  the  application  of  a  money  value  ....  211 
as  to  payment  in  commodities  instead  of  money  .    .    .      211,  212 
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price  should  be  fixed  or  ascertainable *     .    213 

where  something  remains  for  ascertaining  price,  sale  is  not 

complete 214 

price  sometimes  left  to  third  party's  adjustment 215 

■where  implied  instead  of  expressed 216 

should  be  ftona^de;  need  not  be  adequate 217 

mutual  assent  to  transfer  of  the  thing  at  the  price    ....    218 
fraud,  force,  or  error  in  essentials ;  genuine  intention  .     .     .    219 

mutuality  as  to  thp  thing 219 

mutuality  as  to  the  price 220 

mutual  assent  in  general,  how  expressed 221 

negotiation  of  bargain,  proposals,  etc 222, 223 

how  carried  on ;  concluded  by  mail  correspondence      .      224, 225 

common  and  civU  law  doctrines  compared 226 

bargains  by  messages  other  than  through  mail ;  telegrams,  etc.    227 
limitations  as  to  place  and  time  of  accepting  proposal  .     .     .    228 

where  proposer  leaves  time  open  for  assent 229, 230 

death  or  refusal  reivokes  an  offer 281 

how  assent  may  be  inferred 232 

order  for  goqds      ,,.,.,, 232  a 

sales  may  be  couditiopal  or  qualified ;  right  to  repurchase,  etc.    283 
writings  constituting  a  bargain  construed;    previous  oral 

stipulations  merged 234 

n.  Transfer  of  ^rqpertt  Eiqht  : 
transfer  of  property  right  in  a  sale ;  mutual  intention  con- 
trols       285,236 

executory  and  executed  sale  contracts,  etc. ;  civil  and  com- 
mon law 237, 288 

effec.t  of  cpn1;ract  of  sale  in  transferring  property  right  to  be 

considered 239 

property  transfer  in  sale  of  specific  chattels  ;  specific  chattels  de- 
fined       240 

where  nothing  remains  to  be  done  to  chattel 243 

transfer  of  property  presumed  when  bargain  is  closed  .     .     .    243 
shifting  of  this  presumption;  rule  qualified  where  price  is 

not  paid     . 244 

qualification  as  to  matter  of  delivery 245 

presumption  applies  with  above  qualifications 246 

where  something  remains  to  be  done  to  chattel ;  presumption 

against  immediate  transfer 247 

rules  of  Judge  Blackburn  and  other  English  judges ;  putting 

into  a  deliverable  condition,  weighing,  measuring,  etc.  248-255 
delivery  as  a  circumstance  evincing  mutual  intent  ....  254 
summary  of  doctrine ;  rules  of  Judge  Blackburn  restated      .    255 
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property  right  is  but  one  element  of  title     ....      2,  3,  255  n. 

property  transfer  in  sale  of  chattels  not  specific 256 

goods  must  be  separated,  selected,  etc.,  and  subject-matter 

made  specific 256, 257 

but  numerous  exceptions  are  found ;  mutual  intent  regarded    258 

instances  where  an  article  is  made  to  order 259 

doctrine  of  subsequent  appropriation ;  cases  reviewed  260-262, 265 

more  than  appropriation  may  be  needful 263 

delivery  as  a  circumstance  in  appropriation  of  specific  chattels  264 
application  where  chattels  are  made  to  order  ....      266-269 

appropriation  after  a  rejection 268  a 

rule  as  to  unfinished  chattels,  ship-building,  etc.       .     .      267,  268 
property  transfer  for  limited  purposes ;  rule  as  to  creditors, 
etc , 270 

seller's  reservation  of  Jus  disponendi 271 

application  to  carrier's  delivery 272 

bill  of  lading ;  its  effect  restrained 273,  274 

where  accompanied  by  bill  of  exchange  or  draft  for  price      .    274  ' 
limitations  of  the  jus  disponendi  doctrine 275 

conditions  in  sales 276  et  seq. 

sales  "on  trial,"  "on   approval,"  "subject  to  inspection," 
"  sale  or  return,"  sales  "  to  arrive,"  sample  sales,  etc.    310  et  seq. 
See  Conditions. 

warranty,  express  and  implied,  in  sales 320  et  seq. 

See  Warranty. 

III.   Transfeb  of  Possession,  etc 382 

delivery  in  general;  numerous  meanings  of  the  word  .  .  .  383 
seller's  general  duty  of  delivery  in  fulfilling  bargain  .  .  .  384 
general  rule  as  to  place  of  delivery ;  mutual  intent  qualifies  .  385 
time  of  delivery;    sundry  expressions;    month,  day,  hour, 

etc 386,387 

quantity  to  be  delivered ;  no  more  nor  less  than  contracted  for  388 
construction  as  to  quantity ;  substantial  not  literal  compliance  389 

rule  of  partial  delivery 390 

as  to  manner  of  delivery ;  general  principles 391 

indicia  of  title ;  constructive  delivery ;  bill  of  sale,  etc.     .  392,  393 

where  buyer  waives  complete  delivery 394 

effect  of  delivery  as  concerns  third  parties 395 

delivery  to  buyer's  agent  is  delivery  to  buyer ;  case  of  car- 
rier, etc. 396 

delivery  whether  by  means  of  seller's  or  buyer's  agents    .     .     397 

rule  as  to  warehousemen  and  other  agents 397 

miscellaneous  points  as  to  delivery,  usage,  etc 398 

where  thing  sold  is  in  buyer's  possession 399 
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seller's  responsibility  as  to  chattel  sold,  but  not  delivered      .    400 

seller's  duty  measured  by  scope  of  contract,  etc 401 

buyer's  leading  obligations 402,  411 

buyer's  duty  of  acceptance 402 

acceptance  in  general;  more  than  receipt ;  buyer's  duty     403-405 

buyer's  right  to  inspect  before  accepting 406 

,  acceptance  inferred  from  delay,  acts  of  ownership,  etc.  .  .  407 
duty  of  rejecting  and  returning  goods,  if  unsatisfactory  .  .  408 
seller's  waiver  of  strict  legal  requirements  in  such  cases   .     .    409 

where  delivery  is  for  acceptance  by  instalments 410 

buyer's  duty  of  payment. 411 

several  modes  of  payment  stated 411 

payment  of  price  in  cash ;  ordinary  rule 412 

time  and  manner  of  payment ;  paying  by  instalments  .      413,  414 

rules  as  to  cash  payment  applied 412 

tender  of  cash ;  what  suffices ;  doctrine  stated ;  risks  of  de- 
livery, etc 412-417 

payment  by  present  adjustment  not  in  cash 418 

buyer's  check,  note,  acceptance,  etc.,  whether  absolute  or 

'  conditional  payment 419 

case  of  further  security,  third  party's  obligation,  commodity, 

etc 420 

effect  of  such  third  party's  insolvency  before  delivery  .     .     .     420 

where  adjustment  is. compound  or  optional,  etc 421 

as  to  sales  on  credit ;  general  principles 422 

payment  through  buyer's  or  seller's  agents 423 

how  made  to  seller's  agent ;  agent's  authority  to  adjust  423,  425 
lien  of  certain  agents  not  discharged  by  payment  to  principal  424 
as  to  settling  with  broker,  factor,  etc.,  who  sells  for  principals    424 

Koman  law  of  payment  and  tender 426 

miscellaneous  costs,  expenses,  etc.,  in  sales     ......    427 

law  of  sales  affected  by  important  legislation;   Statute  of 

Frauds 428 

See  Frauds,  Statute  of. 
remedies  for  breach  under  the  law  of  sales      .      511,  529,  552,  570 

See  Buyer's  Remedies;  Seller's  Remedies. 
rescission  or  avoidance  of  sale  for  error,  fraud,  or  illegality ; 

mutual  rescission 593 

See  Rescission  of  Sale. 

public  or  auction  sales 203,  627 

See  Auction. 
rV.  Miscellaneous  : 

lost  or  stolen  chattel,  sold  in  market-overt,  etc 19,  23 

doctrines  of  accession  and  confusion  applied 38,  45 


INDEX.  745 

BEOTION 

SAMPLE, 

sale  by,  what  constitutes  ....  316,  317,  338,  350,  859-365 
buyer's  right  to  examine  under  such  sale  .     .      362,  363,  406,  408 

acceptance  under  Statute  of  Frauds 462,  467  o 

See  Conditions  ;  Waebanty. 

SEAWEED 13 

See  Oeiginax  Acquisition. 

SELLER'S  REMEDIES, 

in  general,  for  buyer's  breach 511 

hy  personal  action  wliere  property  has  not  passed   ....       511,512 

damages  awarded ;  rule  of  measurement 513,  514 

ceasing  to  supply  after  contract  is  broken 515 

items  thus  reckoned ;  duty  of  re-sale 516,  517 

where  buyer  dies  or  becomes  insolvent ;  sundry  points  518,  519 
market  value ;  exceptions  to  rule  of  measurement  .  .  520,  521 
choice  of  remedies  given  in  New  York,  etc.,  practice  .  .  .  522 
rule  under  part  delivery ;  as  to  liquidated  damages      .       528,  524 

hy  personal  action  where  property  has  passed 525 

seller  sues  as  creditor,  if  possession  be  surrendered  .  .  .  525 
but  rights  under  security  remain ;  conditional  surrender  .     .     526 

form  of  action  for  goods  sold  and  delivered 527 

where  property  has  passed  but  not  possession     .      528,  529  et  seq. 

>hy  proceedings  against  the  goods 529 

re-sale,  lien,  and  stoppage  in  transitu  to  be  considered     .     .     .     529 
unpaid  seller's  rights  in  goods  after  property  has  passed  .     .     530 
nature  of  his  lien  right  here  conceded  while  he  holds  pos- 
session   531 

as  between  unpaid  seller  and  insolvent  buyer  himself  .  .  .  533 
custody  of  seller  or  his  agent ;  advances  to  buyer    .     .       533,  534 

rule  where  sale  was  on  credit 535 

as  between  unpiaid  seller  and  buyer's  sub-vendee  ....  536 
seller  may  by  his  conduct  be  estopped  from  asserting  lien     .     537 

lien  otherwise  good  against  sub-vendee 538 

bills  of  lading  not  here  considered ;  bills  of  sale       ....     539 
doctrine  of  estoppel ;  warehouseman  or  other  bailee  in  pos- 
session estopped , 540-544 

law  of  re-sale ;  general  doctrine 545 

a  technical  breach  of  contract,  but  available 547 

where  property  has  passed,  but  not  possession,  English  rule  547,  548 

American  doctrine  of  re-sale 549 

requirement  of  notice ;  replevin  suits 550,  551 

seller's  lien ;  its  nature  and  extent 530,  552,  553 

how  such  lien  may  have  been  excluded  or  waived    ....     554 

up  to  what  period  the  lien  extends 555 

efEect  of  transferring  documents  of  title 556 
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how  buyer  by  tender,  etc.,  may  terminate  seller's  lien  .     .     .     557 

seller's  right  of  stoppage  in  transitu 552,  558 

division  of  the  subject 559 

parties  by  and  against  whom  the  right  is  exercised  .     .       560,  561 
seller,  consignor,  factor,  etc.,  but  not  a  stranger,  may  exer- 
cise it 560 

party  against  whom,  is  buyer  or  quasi  buyer  who  is  insolvent    561 

the  transit  with  its  proper  limits 562 

carrier  for  transit ;  continuous  purpose  of  transportation  .  - .     562 

buyer  may  break  transit,  and  intercept  goods 563 

carrier's  acts  at  terminus ;  what  acts  exclude  seller      .     .     .     564- 
method  of  exercising  right  of  stoppage ;  notification  to  mid- 
dleman, etc 565 

efEect  of  exercising  right ;  parties  stand  as  before,  etc.  .  .  566 
seller's  right  paramount  to  that  of  buyer's  attaching  creditors  566 
right,  how  defeated  by  transfer  of  documents  of  title  .  .  .  567 
must  be  bona  fide  transfer  to  third  party  for  value  ....  568 
other  means  of  defeating  or  excluding  this  right  ....  569 
See  Buyer's  Remedies;  Rescission  of  Sale. 

SHIP-BUILDING  CONTRACTS 267,268 

See  Sales. 

SPECIFIC   THINGS      ,     .     ,     , 2^Q  et  seq. 

See  Sales. 
STATUTE, 

of  13  Eliz.  c.  5,  etc.,  as  to  gift  in  fraud  of  creditors,  etc.     113, 114 
See  Gifts. 

as  to  sale  in  fraud  of  creditors,  etc 616 

of  frauds      , 428  et  seq. 

See  Frauds,  Statute  of. 

LordTenterden's  Act;  9'Geo.  rV.  c.  14 440,612 

English  Factors' Acts ;  bills  of  lading,  etc 556 

STOCK, 

gift  of 72, 73 

gift  causa  mortis  of 147, 170 

sale  of 318,  454,  576,  605,  607,  621 

STOLEN  CHATTELS 9, 18-22 

See  Original  Acquisition. 

STOPPAGE  IN  TRANSITU 552,  558  et  seq. 

See  Seller's  Remedies. 
SUNDAY  LAWS 625 

T. 

TELEGRAM 227,503 

See  Sales. 
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TENDER.    See  Conditioks;  Delivery. 

THIEF 9,18-22,24 

See  Original  Acquisition. 

TIMBER 448-452 

TITLE, 

to  personal  property  in  general 2,  3,  225  n. 

its  essentials 2,  3,  239  n. 

how  it  may  acqrue ;  original  and  derivative  acquisition     .     .        4 
See  Original  Acquisition. 

certain  chattels  not  recognized  as  property 24 

by  gift 54 

See  Gifts. 

by  bargain  and  sale 199 

Sqe  Sales. 

TREASURE-TROVE 10 

See  Original  Acquisition. 
TRESPASS.    See  Accession;  Confusion. 

TROVER 577,618 

See  Buyer's  Pe^edies. 
TRUSTEE.    See.  also  Aqency, 

mingling  of  trust  funds  with  one's  own 48 

in  a  gift  inter  vivos 83,  87,  92, 104 

in  a  gift  causa  mortis  . 176,  177,  180,  196 

See  Gifts. 


U. 

UNCLAIMED  CHATTELS 23 

USURY.    See  Illegality 624 


W. 

WAIFS 9 

See  Original  Acquisition. 
WAREHOUSEMAN.    See  Agency;  Delivery;  Documents  of 

Title. 
WARRANTY, 

in  general ;  definitions,  distinctions,  etc.  .     .     .        316,  317,  320  et  seq. 

caveat  emptor  the  rule ;  exceptions  numerous 322 

under  executory  or  executed  sale 323 

how  far  an  agent  may  warrant 324,  325 

eilect  of  custom  and  usage 326 

when  waiver  may  be  inferred 327 

express  and  implied  warranty  to  be  considered 328 

as  to  express  warranty 329 
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what  representations  have  this  force ;  limitations,  etc.       329,  330 

no  special  form  of  words  necessary 331 

time  of  giving ;  prospective  operation,  etc 332 

buyer's  opportunity  for  ascertaining  the  defect 333 

express  warranty  as  to  latent  defect  not  presumed  ....     334 

may  be  in  writing 335 

effect  of  parol  evidence  in  such  case 336 

general  interpretation  ;  cases  of  doubtful  intent  ....  337 
express  guaranty  construed  as  warranty,  and  not  as  condition    338 

in  horse-sales,  etc. 332,  389 

of  animal's  "  soundness,"  "  kindness,"  etc 339-341 

as  to  animal's  defects ;  when  discoverable,  etc 341 

as  to  implied  warranty  of  quality 842,  343 

caveat  emptor  rule,  its  exceptions ;  sources  of  confusion  343-345 
warranty  and  condition  precedent  not  always  distinguished  344 
distinction  between  ascertained  and  unascertained  chattels  .  846 
general  rule  as  to  specific  ascertained  chattels ;  opportunity 

to  inspect,  etc 347 

as  to  sale  of  meat  or  provisions 348 

rule  as  to  unascertained  chattels ;  sale  by  description  .  849,  350 
how  far  description  amounts  to  condition  precedent  316,  351,  352 
buyer's  right  to  refuse  such  chattels  if  not  what  were  called 

for 352 

instances  of  descriptive  language  in  such  sales  .  .  .  353,  357 
implied  warranty  here  of  merchantable  quality  or  fitness    354,  355 

limitations  of  such  warranty 355,  356 

implied  warranty  of  quality  deducible  from  circumstance 

that  the  seller's  skUl  or  expert  knowledge  must  be  relied 

upon 358 

as  to  sales  by  sample 359,  360 

that  bulk  shall  correspond  with  sample 860 

"  average  sample  "  sales 361 

rule  of  final  inspection  by  buyer  in  sample  sales  .  .  362,  363 
bearing  of  fraud  and  artifice  upon  such  sales ;   dealer  or 

manufacturer 364, 365 

latent  defects  in  article  made,  etc.,  to  order    ....       364,  865 

rule  of  warranty  as  to  second-hand  chattels 366 

whether  implied  where  express  warranty  is  given    ....     367 

as  to  implied  warranty  of  title 368 

doubtful  in  executed,  not  executory,  contracts 369 

rule  clear  as  to  fraud,  express  warranty,  etc 370,  871 

where  sale  is  by  executor,  sheriff,  pledgee,  bailee,  etc.       .     .     372 

where  sale  is  of  an  incorporeal  chattel 873 

a  quitclaim  of  one's  title  always  implied 374 
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whether  in  general  there  is  a  warranty  implied 375 

English  doctrine  in  this  respect ;  authorities  reviewed        376,  377 

buyer  may  recover  price  paid,  but  qu.  as  to  damages  .     .     .  377 

American  doctrine  in  this  respect 378 

whether  one  sells  while  in  or  out  of  possession 378 

where  one,  after  selling,  acquires  a  new  title 378 

doctrine  of  the  civil  law;  eviction,  etc '  .  379 

miscellaneous  warranties ;  warranty  as  to  quantity,  manufact- 
urer's make,  etc 380 

summary  as  to  implied  warranty  and  caveat  emptor 381 

See  Auction  ;  Buyer's  Remedies. 

WRECKS 11,  12 

See  Okiginal  Acquisition. 


THE   END. 


